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JUNE    TERM,    1871, 


Minerva  Merrill  et  al. 

V. 

Richard  Atkin. 

1.  HsfRS — who  included  therein.  Under  the  word  "  heirs  "  are  compre- 
beuded  the  heirs  of  heirs,  ad  infinitum. 

2.  Witness — competency,  under  act  of  1867.  So,  the  second  section 
of  the  act  of  1867,  whicli  prohibits  a  party  from  testifying  when  the 
adverse  party  sues  or  defends  "  as  executor,  administrator,  heir,  legatee  or 
devisee  of  a  deceased  person,"  witli  certain  exceptions  enumerated  in  the 
act,  applies  as  well  in  favor  of  the  heir  by  one  remove  as  in  behalf  of  the 
immediate  heir.  The  true  intent  of  the  statute  was  to  make  the  right  of  a 
party  to  testify  a  mutual  right,  and  not  to  grant  it,  with  the  exceptions 
enumerated  in  the  act,  where  the  adverse  party  claims  in  a  representative 
capacity  under  a  deceased  person. 


20  Merrill,  ^t  al.  v.  Atkin.  [June  T., 

Opiuion  of  tlie  Court. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  B.  B.  Smith,  for  the  plaintiffs  in  error. 

Mr.  H.  C.  GooDNOW  and  Mr.  W.  W.  Willard,  for  the 
defendant  in  error.  ^ 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

This  case  has  already  been  before  this  court,  on  the  original 
bill,  and  is  reported  in  39  111.  62,  under  the  title,  Atkin  v.  Mer- 
rill. The  facts  are  there  stated,  and  it  is  unnecessary  to  repeat 
them.  It  was  then  said  by  the  court,  that  Atkin  could  assert 
his  alleged  equitable  rights  in  the  premises  only  by  a  cross 
bill.  He  has  since  filed  his  cross  bill,  and  the  court  has  given 
him  the  relief  asked.  The  decree,  liowever,  rests  substan- 
tially on  his  own  testimony,  which  was  objected  to  on  the 
hearing,  and  a  reversal  of  the  decree  is  now  asked,  because  of 
its  admission. 

We  can  not  consider  him  a  competent  witness.  Under  the 
act  of  1867,  a  party  is  not  a  competent  witness  where  the 
adverse  party  sues  or  defends  as  executor,  administrator,  hoir, 
legatee  or  devisee  of  a  deceased  person,  with  certain  excep- 
tions enumerated  in  the  act,  in  none  of  which  does  the  pres- 
ent case  fall.  Atkin  testified  as  to  certain  transactions 
between  himself  and  Nelson  C.  Merrill,  now  deceased.  The 
plaintiff  in  error,  Minerva  Merrill,  not  only  claimed  dower  in 
the  premises  as  widoAV  of  Nelson  C.  Merrill,  Mdiich  claim  was 
admitted  bv  Atkin,  the  defendant  in  error,  but  she  also, 
claimed  four  ninths  of  the  i)remiscs  in  fee.  Atkin  set  up  a 
lien  paramount  to  this  last  claim.  The  plaintiff  in  error 
claimed  the  four  ninths  as  the  heir  of  two  of  her  deceased 
children,  who  had  inherited  from  their  father,  her  husband. 
It  is  said  she  is  not  claiming  as  heir  of  her  husband,  and, 
therefore,  the  case  does  not  fall  within  the  prohibition  of  the 
second  section  of  the  statute.     It  is  true,  she  does  not  claim  as 
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the  immediate  heir  of  her  husband,  but  she  does  claim  as  his 
heir  through  her  children.  She  claims  under  him  by  iniierit- 
ance.  Under  the  word  heirs  are  comprehended  the  heirs  of 
heirs,  ad  infinitum.  Bouvier's  Law  Die,  where  the  authorities 
are  cited. 

The  case,  then,  falls  not  only  within  the  letter,  but  the  spirit, 
of  the  second  section  of  the  statute,  the  evident  intent  of  the 
legislature  being  to  make  the  right  of  a  jDarty  to  testify  a 
mutual  right,  and  not  to  grant  it  where  the  adverse  party 
claims  in  a  representative  capacity  under  a  deceased  person, 
with  certain  exceptions  not  applicable  to  the  case  at  bar.  The 
necessity  of  such  a  restriction  is  too  apparent  to  need  com- 
ment, and  applies  as  well  in  favor  of  the  heir  by  one  remove 
as  in  behalf  of  the  immediate  heir. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Waldon  Bivens   et  al.  School  Directors,   eto. 

V. 

Joseph  Harper. 

Garnishee — money  in  the  hands  of  School  Directors.  Certain  garnishees 
answered  tliat  they  were  School  Directors ;  that  the  judgment  debtor  was 
employed  by  them  as  the  teacher  of  the  common  scliool  in  the  district ;  that 
there  was  due  him  a  certain  sum  of  money  but  that  he  had  not  made  out 
his  schedule ;  that  previously  the  directors  and  teacher  had  entered  into  a 
special  agreement,  that  the  directors  should  make  the  schedule  payable  to 
a  third  person;  that  they  had  no  property,  means  or  effects  belonging  to 
the  teacher,  in  their  liands  except  the  money  earned  for  teaching,  and  noth- 
ing as  individuals:  Held,  upon  the  facts,  on  the  authority  of  the  ruling  in 
Millison  v.  Fisk,  43  III.  112,  the  money  thus  in  the  hands  of  the  directors 
was  not  liable  to  garnishment. 

Writ  of  Error  to  the  Circuit  Court  of  Johnson  county. 
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Mr.  O.  A.  Harker,  for  the  plaintiffs  in  error. 
Mr.  W.  J.  Aleex,  for  the  defendant  in  error. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  instituted  for  the  purpose  of  reach- 
ing moneys  in  the  hands  of  school  directors,  to  which  Hill 
would  be  entitled,  on  the  return  aiwl  proper  certificate  of  his 
schedule,  as  the  teacher  of  a  common  school.  It  appears  that 
defendant  in  error  recovered  a  judgment  for  the  sum  of 
$119.18  against  Hill,  in  the  Johnson  Circuit  Court;  that  an 
execution  was  issued  and  returned  no  property  found,  and  the 
affidavit  required  by  the  statute  was  filed.  A  garnishee  sum- 
mons was  issued  and  served  on  plaintiffs  in  error.  They 
appeared,  and  answered  that  they  were  school  directors ;  that 
Hill  was  teaching  a  school  in  the  district,  employed  by  them 
as  directors,  at  $40  per  month ;  that  he  had  kept  school 
about  three  and  a  half  months,  and  that  there  was  due  to  him 
near  $140;  that  he  had  not  made  out  his  schedule;  that  in 
the  previous  month  of  November  the  directors  and  teacher 
had  entered  into  and  made  a  special  arrangement  or  agree- 
ment that  the  directors  should  make  the  schedule  payable  to 
one  Roland ;  that  they  had  no  other  property,  means  or 
effects  of  Hill  in  their  hands  or  possession,  and  they  owed 
him  nothing  unless  the  money  earned  for  teaching,  but  noth- 
ing as  individuals.  On  a  hearing  on  interrogatories  and  the 
answer,  the  court  below  rendered  judgment  against  plaintiffs  in 
error,  for  the  amount  which  had  been  earned  by  Hill  as  such 
teacher.  We  are  asked  to  reverse  the  judgment,  on  the 
ground,  that  the  law  does  not  warrant  a  judgment  against  the 
garnishees,  on  the  facts  disclosed  on  the  hearing  below. 

The  case  of  3Iillison  v.  Fisk,  43  111.  112,  was  similar  to  this, 
in  all  its  material  features.  It  was  there  held,  that  money 
thus  in  the  hands  of  school  directors  or  their  treasurer,  was 
not  liable  to  garnishment.  That  case  must  control  this,  and 
the  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded.  Judgment  reversed. 
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St.  Louis  &  Memphis  Packet  Company 

V. 

James  F.   Parker. 

1.  Agent — act  of,  whether  binding  on  his  principal.  Although  an  agent's 
authority  may  be  special  and  limited,  j'et  if  the  priucipal  permits  such 
agent  to  advertise  his  name  as  agent  geuerallj^,  ■without  noting  such  limita- 
tion, and  the  agent  acts  outside  of  'his  autliority,  the  principal  will  be 
bound  thereby,  unless  the  party  with  whom  he  deals  had  notice  of  the 
limitation. 

2.  Although  the  act  of  an  agent,  outside  of  the  scope  of  such  agent's 
autliority,  is  not  binding  upon  his  principal,  yet  the  priucipal  may  ratify 
such  act  and  thus  render  it  obligatory  upon  him. 

Appeal  from  the  Circuit  Court  of  Alexander  county  ;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

Messrs.  Allen,  Webb  &  Butler,  for  the  appellant. 

Messrs.  Mulkey,  Wall  &  Wheeler,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  in  the  Alexander  circuit 
court,  by  the  plaintiif,  Parker,  against  the  St.  Louis  and 
Memphis  Packet  Company. 

The  declaration  alleges,  that  the  defendant  was  a  common 
carrier  ot  freights,  from  the  city  of  Memphis  to  the  city  of  St. 
Louis  and  to  intermediate  points  by  water,  and  was  possessed 
of  divers  boats  running  between  those  points,  and  that  the 
plaintiif,  at  the  request  of  the  defendant,  delivered  to  defend- 
ant divers  goods  and  merchandise,  describing  them,  to  be 
taken  and  safely  carried  from  a  certain  designated  point  on 
the  route  to  St.  Louis,  consigned  to  certain  named  commission 
merchants  in  St.  Louis.  The  breach  is,  that  they  did  not 
safely  carry  and  deliver. 

The  contract  to  receive  and  carry  this  freight,  it  appears, 
was  made  by  the  plaintiif  with  Charles  T.  Hinde,  who  repre- 
sented himself  to  the  public  and  to  the  plaintiif  as  the  agent 
of  the  defendant  company. 
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About  one  half  of  the  lumber  was  taken  under  this  con- 
tract with  the  agent,  and  the  balance  swept  away  by  the  rising 
flood  of  the  jMi.ssi.ssi})pi,  it  having  been  })iled  on  the  bank  of 
that  river,  ready  for  shipping,  under  the  contract  with  Hinde. 

The  only  question  in  the  case  arises  upon  the  instructions. 
Appellant  insists  that  the  court  should  have  given  the  fifth 
instruction  asked  by  him,  without  qualification  or  modification. 

That  instruction  was  as  follows :  The  defendant  had  the 
authority  and  right,  in  selecting  Capt.  Hinde  as  its  agent  at 
the  city  of  Cairo,  to  limit  his  authority  to  bind  or  contract  for 
them  to  said  city  of  Cairo. 

This  instruction  announces  a  principle  which  this  court  has 
always  approved,  and  may  be  considered  settled  law,  but  if 
given  as  asked  it  could  not  have  failed,  with  the  testimony 
before  the  jury,  to  have  misled  them.  The  extent  of  Hinde's 
agency  was  a  principal  question  before  the  jury,  and  on  that 
there  was  contradictory  evidence.  The  instruction  implies 
Hinde's  agency  was  special  and  limited.  The  court  modified 
it  in  tliis  way :  But  if  you  find  from  the  evidence  that  the 
defendant  employed  Capt.  Hinde  as  agent  at  Cairo,  and  per- 
mitted him  to  advertise  his  name  as  agent,  without  noting 
such  limitation,  the  plaintiflT  would  not  be  bound  by  such  lim- 
itation, unless  you  find,  from  the  evidence,  that  he  had  notice 
that  the  power  of  said   Hinde  was  so  limited. 

This  modification  was  proper  and  presented  the  point  to  the 
jury  in  its  true  aspect.     1  Pars,  on  Con.  44. 

Appellant  also  complains  of  the  refusal  of  the  court  to  give 
the  sixth,  seventh  and  eighth  instructions,  asked  by  him.    ^ 

The  sixth  and  seventh  are  objectionable,  as  they  include 
the  proposition,  that  an  agent  for  a  public  common  carrier,  pub- 
lished to  the  world  as  a  general  agent  of  such  carrier,  may  set 
up  in  defense  of  his  principal  any  private  instructions  he  may 
have  received,  or  limitations  upon  his  supposed  general  pow- 
ers, imposed  by  such  principal.  Such  a  proposition  is  inad- 
missible. 

The  eighth  instruction  is  a  mere  repetition  of  the  fifth, 
which  the  court  properly  refused. 
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The  court  had  instructed  the  jury,  at  the  instance  of  the 
defendant,  that  the  act  of  an  agent  can  only  bhid  the  princi- 
pal within  the  scope  of  such  agent's  authority,  and  any  act 
of  such  agent  beyond  or  outside  of  such  an  authority,  can  not 
bind  the  principal. 

This  contains  a  correct  legal  proposition,  as  a  general  one ; 
but  the  unauthorized  act  of  an  agent  may  be  ratified  by  his 
principal. 

The  court  also  instructed  the  jury  on  behalf  of  the  plaintiff, 
that  when  a  party  employs  an  agent  in  a  public  employment, 
such  as  that  of  a  public  common  carrier,  and  suifers  such 
agent  to  advertise  himself  as  such  an  agent,  the  principal  can 
not,  by  private  instructions,  limit  the  authority  of  the  agent,  and 
thereby  avoid  responsibility  as  such  principal. 

We  think  this  instruction,  together  with  the  one  given  for 
the  defendant  next  preceding,  and  marked  fourth  in  the 
series,  with  the  fifth  for  defendant,  as  modified,  placed  the  law 
of  the  case  in  a  clear  light  before  the  jury. 

We  see  no  error  in  the  record,  and  affirm  the  judgment. 

Judgment  ajinned. 


William  R.  Tipton  et  al. 
Thomas  Utley. 

1.  Allegations  and  proofs — variance.  In  an  action  on  a  promissory 
note,  tlie  declaration  described  tlie  note  as  paj^able  "  iti  twelve  monllis  after 
date,"  while  the  one  oflfered  in  evidence  was  payable  "  twelve  months  after 
date:"  Held,  there  was  no  variance— the  legal  eflect  being  the  same,  as 
neither  would  become  due  until  the  expiration  of  twelve  months. 

2.  It  has  been  held  that,  where  a  note  was  declared  on  as  payable  "on 
or  before  "  a  certain  day,  and  the  one  offered  in  evidence  was  payable  "  on  " 
that  date,  there  was  no  variance. 
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3.  Qumre — whether  a  iKite  payable  in  twelve  months  after  date  could  be 
legally  discharged  by  the  maker  before  the  expiration  of  the  time  the  uote 
has  to  run. 

4.  Excessive  damages — nmnll  amount.  In  an  action  on  a  promissory 
note,  where  the  judgment  was  too  large  by  the  sum  of  eighteen  cents,  the 
excess  being  simply  an  error  ia  the  computation  of  the  amount  found  to  be 
due  on  the  note,  it  was  Iidd,  the  amount  was  too  trifling  to  be  made  a  ground 
for  the  reversal  of  a  judgment. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  assumpsit  on  a  promissory  note,  by 
Thomas  Utley  against  William  R.  Tipton  and  others.  'J'he 
special  count  in  the  ])Iaintiff's  declaration  Avas  as  follows: 

"  For  that,  whereas,  the  defendants,  at  the  county  of  St. 
Clair  aforesaid,  on  the  1st  day  of  January,  A.  D.  1870,  by  the 
names  and  styles  of  W.  R.  Tipton,  L.  M.  Tipton,  S.  P.  Tipton 
and  J.  R.  Padtield,  made  their  promissory  note,  in  writing,  and 
delivered  the  same  to  the  plaintiff,  and  tliereby  jointly  and 
severally  promised  to  pay  to  the  plaintiff,  or  order,  the  sum  of 
$224.24,  for  value  received,  Avitii  interest  at  the  rate  of  10  per 
cent  per  annum,  in  twelve  months  after  the  date  thereof,  which 
period  has  now  elapsed ;  and  the  defendants,  then  and  there, 
in  consideration  of  the  premises,  promised  to  pay  the  amount 
of  said  note  to  the  plaintiff,  according  to  the  tenor  and  effect 
thereof;  yet  the  defendants  have  disregarded  their  promises, 
and  have  not  paid  said  note,  nor  any  part  thereof;  but  the 
same  remains  wholly  unpaid,"  &g. 

The  plaintiff  also  filed  an  affidavit  for  an  attachment  against 
two  of  the  defendants,  alleging,  as  ground  for  suing  out  the 
writ,  "That  the  said  Landon  M.  Tipton  and  Samuel  P.  Tipton 
are  about  fraudulently  to  conceal,  assign  and  otherwise  dispose 
of  their  property  and  efl'ects,  so  as  to  hinder  and  delay  their 
creditors,"  etc. 

To  the  declaration  the  defendants  filed  the  general  issue,  and 
to  the   writ  of  attachment  the   defendants    Landon  M.  and 


1871.]  TiPTox  et  al.  v.  Utlky.  27 

Stiitemeiit  of  tlie  case.     Opinion  of  the  Court. 

Samuel  P.  Tipton,  plead  in  abatement,  traversing  the  allega- 
tions in  the  affidavit,  to  which  pleas  the  plaintiff  added  simil- 
iters. 

Upon  the  trial,  the  plaintiff  offered  in  evidence  the  follow- 
ing note  : 

W'r,'  '^"      '  •        $224.24.       Twelve  months  after  date,  we,  or 
U.  S.  Stamp.  :       .  ,  p  . 

15  Cents.    :    either  of  us,  promise  to  pay  to  Thomas  Utley, 


or  order,  the  sum  of  two  hundred  and  twenty- 
four  dollars  and  twenty-four  cents,  for  value  received,  with 
interest  at  the  rate  of  ten  per  cent  per  annum. 

January  1st,  1870.  W.R.Tipton. 

L.  M.  Tipton. 
S.  P.  Tipton. 
J.  R.  Padfield. 

To  the  reading  of  which  promissory  note  in  evidence,  the 
defendants  objected,  for  the  reason  that  the  promissory  note 
in  the  special  count  of  the  declaration  described,  is  payable  in 
twelve  months  after  the  date  thereof,  and  the  note  offered  in  evi- 
dence is  payable  twelve  months  after  date  thereof,  consequently 
there  is  a  variance. 

The  court  overruled  the  objection,  to  which  decision  of  the 
court  the  defendants  excepted. 

Upon  the  hearing  of  further  evidence  offered  by  both  par- 
ties, and  the  instructions  of  the  court,  the  jury  found  a  verdict 
for  the  plaintiff,  upon  which  judgment  was  entered.  The 
defendants  appeal. 

Mr.  William  Winkelman,  for  the  appellants. 

Mr.  William  H.  Underwood,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court  : 

We  do  not  think  there  is  any  variance  betAveen  the  note 
described  in  the  declaration  and  the  one  offered  in  evidence. 
The  note  described  in  the  declaration  is  one  pa\  able  in  twelve 
months  after  date,  and  the  one  offered   in   evidence  is  payable 
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twelve  months  after  date.  The  legal  effect  is  the  same.  Neither 
would  become  due  until  after  the  expiration  of  twelve  months 
from  the  date  of  the  note. 

It  has  been  held  by  this  court,  that  where  the  declaration 
describes  the  note  as  payable  on  or  before  a  certain  day,  and  the 
one  offered  in  evidence  was  payable  on  a  certain  day,  there 
was  no  variance  between  the  declaration  and  the  proof.  Mor- 
ton V.  Tenny,  16  111.  494. 

It  may  be  that  a  note  made  payable  in  twelve  months  after 
date,  could  be  legally  discharged  by  the  payer  before  the 
expiration  of  the  time  the  note  has  to  run;  but  that  fact 
would  not  make  the  note  become  due  at  any  earlier  date  than 
if  the  note  had  been  made  payable  twelve  months  after 
date.  The  note  is  substantially  described  in  the  declaration 
according  to  its  legal  effect,  and  that  is  all  the  law  requires. 
We  will  indulge  in  no  metaphysical  distinctions  to  defeat  the 
ends  of  justice. 

It  is  insisted  that  the  judgment  is  too  large,  by  the  sum  of 
eighteen  cents.  The  excess  in  the  judgment  is  simply  an  error 
in  the  computation  of  the  amount  found  to  be  due  on  the  note. 
The  amount  is  too  trifling  to  be  made  the  ground  for  the 
reversal  of  the  judgment.  The  objection  is  without  any  merits 
whatever. 

The  only  serious  question  that  can  arise  on  this  record,  is, 
whether  the  evidence  is  sufficient  to  sustain  the  verdict  on  the 
plea  in  abatement  to  the  writ  of  attachment. 

After  a  careful  consideration  of  the  evidence,  we  can  not  say 
that  it  fails  to  sustain  the  finding  of  the  jury.  It  can  not  be 
denied  that  there  is  evidence  tending  to  prove  the  issues  on  the 
part  of  the  appellee.  Although  the  evidence  is  slight,  we  can 
not  say  that  it  does  not  warrant  the  conclusion  reached  by  the 
jury.  The  rule  is  well  established,  that  where  there  is  a  con- 
trariety of  evidence,  we  must  regard  the  verdict  as  settling  the 
controverted  facts.  This  case  affords  no  sufficient  reasons  for 
a  departure  from  that  rule. 
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Upon  a  full  consideration  of  the  whole  case,  we  are  of 
opinion  that,  substantially,  justice  has  been  done,  and  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


Sarah  Ann  H etchings  et  al. 

V. 

Sarah  E.  Huggins. 

1.  Homestead — mode  of  release.  Where  a  husband  aud  wife  executes 
mortgage  upon  lands  to  which  a  homestead  right  has  attached,  a  release  or 
waiver  of  such  right  can  not  be  effected  by  the  officer's  certificate  of 
acknowledgment  alone.'    There  must  be  a  formal  release  or  waiver  of  the 

statute,  signed  by  tlie  party  releasing. 

2.  Reforming  a  deed — so  as  to  affect  tJie  rights  of  a  married  woman. 
It  is  not  competent  for  a  court  of  equity  to  reform  a  mortgage  conveying 
the  interest  of  a  married  woman  in  real  estate,  executed  by  her,  jointly 
with  her  husband,  so  as  to  essentially  change  its  provisions. 

Writ  of  Error  to  the  Circuit  Court  of  Perry  county;  the 
Hon,  M.  C.  Crawford,  Judge,  presiding. 

Mr.  Edward  V.  Pierce  and  Mr.  D.  W.  Fountain,  for  the 
plaintiffs  in  error. 

^lessrs.  Hammack  &  Davis,  and  Mr.  George  W.  Wall, 
for  the  defendant  in  error. 

INIr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  case  comes  to  this  court  upon  error  to  the  Perry  county 
circuit  court. 

On  the  17th  of  April,  1868,  defendant  in  error  filed  her  bill 
against  plaintiffs  in  error,  as  the  widow  and  heirs  at  law  of 
William  Hutchings,  deceased,  to  reform  and  foreclose  a  mort- 
gage made  on  the  25th  of  February,  1857,  by  said  William 
Hutchings,  and  Sarah  Ann  Hutchings,  his  wife,  to  one  Gilbert 
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L.  Rice,  upon  lands  therein  described,  which  appear  to  have 
been  the  homestead  of  mortgagors,  to  secure  Rice  for  becom- 
ing surety  to  said  William  upon  his  bond  as  guardian  for 
defendant  in  error.  In  February,  1868,  the  mortgage  M-as 
assigned  by  Rice  to  defendant  in  error. 

William  Hutchings,  as  the  bill  alleges,  died  in  August, 
I860,  leaving  Sarah  Ann  Hutchings,  his  widow,  and  John 
Hutchings,  William  A.  Hutchings,  Mary  Hutchings,  Susan 
Hutchings,  Franklin  Hutchings  and  Malinda  Hutchings,  his 
children  and  heirs  at  law,  him  surviving. 

Said  Mary,  Susan,  Franklin  and  Malinda  Hutchings  were 
minors  at  the  time  of  filing  the  bill,  for  whom  a  guardian  ad 
litem  was  appointed.  The  adult  defendants  were  defaulted, 
and  the  bill  as  to  them  taken  as  confessed.  As  to  the  minors^ 
proof  was  taken,  to  which  we  shall  particularly  advert  here- 
after. 

The  only  allegation  in  the  bill  upon  which  to  base  the 
reformation  of  tlie  mortgage,  was  this::  "That  said  mortgage 
was  duly  acknowledged  before  J.  R.  Hutchings,  then  and  now 
a  justice  of  the  peace  of  said  Perry  county,  but  that  said  justice, 
through  mistake  and  oversight,  did  not  make  a  full  certificate 
of  same." 

Prayer  that  defendants  answer ;  that  an  account  be  taken  of 
what  is  due  to  oratrix  ;  that  said  mortgage  be  foreclosed  to 
pay  her,  and  that  the  lands  described  be  subjected  to  sale  to 
pay  her  debt ;  "  that  said  mortgage  aiid  certificate  be  decreed 
to  be  corrected  and  sold,  as  above  prayed  for,"  and  for  further 
relief. 

A  copy  of  the  mortgage  was  attached  to  the  bill,  from  which 
it  appears  that  it  is  wholly  silent,  both  in  the  body  and  every 
part  of  the  instrument,  and  the  certificate  of  acknowledgment, 
as  respects  any  release  or  waiver  of  the  homestead  exemption. 

The  only  witness  examined  in  the  case  was  the  said  justice^ 
whose  testimony,  so  far  as  it  related  to  the  alleged  mistake, 
was,  that  lie  prepared  the  mortgage  for  said  William  Hutch- 
ings, and  Sarah  Ann,  his  wife,  to  Gilbert  L.  Rice ;  that  the 
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said  William  Hutclnngs,  and  Sarah  Ann  Hutchings,  his  wife, 
intended,  and  witness  was  so  instructed  by  them,  to  prepare  a 
mortgage  conveying  all  their  right,  title  and  interest  in  and  to 
said  mortgaged  lands,  including  the  homestead  exemption  under 
the  laws  of  the  State  of  Illinois.  That  is,  in  their  acknowledg- 
ment of  said  mortgage  the  said  William  Hutchings  acknowl- 
edged the  same  in  due  form,  and  acknowledged  that  he 
relinquished  his  right  to  the  same  as  a  homestead  under  the 
laws  of  the  State  of  Illinois;  that  Sarah  Ann  Hutchings,  then 
the  wife  of  said  William  Hutchings,  made  her  mark  to  said 
mortgage ;  that  said  mortgage  was  read  to  her,  and  witness 
explained  to  her  the  contents  of  said  mortgage,  and,  on  exami- 
nation separate  and  apart,  and  out  of  the  hearing  of  her  said 
husband,  she  acknowledged  that  she  had  executed  the  same 
freely  and  voluntarily,  and  without  any  fear  or  compulsion  on 
the  part  of  her  said  liusband,  and  relinquished  her  dower  in 
and  to  the  mortgaged  premises,  and  all  her  right  to  said  lands 
described  in  said  mortgage  as  a  homestead  under  the  laws  of 
the  State  of  Illinois.  This  was  all  the  evidence  relating  to 
any  mistake  in  the  preparation,  execution,  or  acknowledgment 
of  the  mortgage. 

Upon  this  evidence  alone,  and  the  decree  joro  co7)fesso  against 
the  adult  defendants,  the  court  rendered  a  final  decree  that 
said  mortgage  and  said  acknowledgment  thereof,  be,  in  all 
respects,  taken  and  considered  as  by  the  parties  intended,  and 
that  it  be  so  considered  as  having  relinquished  all  right  of 
homestead  of  said  parties  in  said  estate  as  by  the  laws  of  the 
State  of  Illinois  provided.  The  decree  found  the  amount  due 
the  complainant,  foreclosed  the  mortgage  and  ordered  a  sale 
of  the  premises. 

The  bill  contained  no  allegation  that  the  premises  were  not 
subject  to  the  homestead  exemption,  or  that  there  was  any 
agreement  or  understanding  between  the  mortgagors  and  the 
mortgagee  that  the  former  should  release  or  waive  their  home- 
stead exemption,  or  that  there  was  any  mistake  about  the 
matter  except  simply  as  to  the  certificate  of  acknowledgment, 
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or  that  the  mortgagee  accepted  the  mortgage  under  any  mis- 
apprehension whatever,  or  any  allegation  of  fraud,  imposition 
or  surprise.  The  justice  who  took  the  acknowledgment  does 
not  testify  that  he  made  any  mistake  in  certifying  the  acknowl- 
edgment, or  how  it  happened  to  be  wholly  silent  as  to  the 
homestead  exemption.  For  aught  that  appears,  the  mortgagee 
himself  may  have  declared  himself  satisfied  with  it  in  the  form 
in  which  it  was.  There  is  no  evidence  of  any  understanding 
between  him,  or  any  other  person  for  him,  and  the  mortgagors, 
that  it  should  be  otherwise  than  as  made.  He  kept  it  for 
upwards  of  ten  years,  without,  so  far  as  this  record  shows, 
ever  having  made  any  objection  to  it. 

It  would  seem  that  the  central  idea  of  reforming  an  instru- 
ment should  be  to  make  it  conform  to  the  intention  of  the  parties, 
for  certainly  a  court  of  equity  would  not  reform  an  agreement, 
by  superadding  a  clause  or  provision  that  both  parties  had  not 
agreed  to,  especially  in  the  absence  of  fraud  or  imposition.  The 
mortgagee  may  have,  and,  under  the  circumstances,  should  be 
presumed  to  have,  accepted  it  just  as  it  was.  His  assignee 
alleges  nothing  to  the  contrary,  makes  no  allegation  of  want 
of  conformity  with  the  agreement  or  understanding  between 
the  parties  to  the  instrument,  but  only  that  the  mortgagors 
duly  acknowledged  it,  and  that  the  justice,  by  mistake  or  over- 
sight, did  not  make  a  full  certificate  of  the  same ;  and  even 
this  allegation  is  not  sustained  by  the  evidence,  because  the 
justice  says  nothing  about  any  mistake  or  oversight  on  his  part, 
and  in  no  way  accounts  for  the  omission.  But  concede  that 
the  allegation  is  sustained,  then,  inasmuch  as  it  is  not  pre- 
tended that  there  was  any  mistake  or  omission  in  regard  to  the 
body  of  the  mortgage,  how  is  the  rnistake,  as  to  the  certificate, 
material  ?  If  it  had  been  as  full  as  language  could  make  it, 
would  the  mortgage  have  been  operative  to  release  the  home- 
stead exemption  ? 

The  statute,  amendatory  of  the  act  of  1851,  and  requiring 
the  signature  and  acknowledgment  of  the  wife  as  conditions 
to  the  alienation  of  the  homestead,  went  into  effect  on  the  17th 
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day  of  February,  1857,  and  this  mortgage  was  executed  on  the 
25th  day  of  the  same  month,  so  that  it  is  governed  by  the  pro- 
visions of  the  homestead  act  as  amended. 

The  statute  declares  that  no  release  or  waiver  of  such 
exemption  shall  be  valid  unless  the  same  shall  be  in  writing, 
subscribed  by  such  householder,  and  by  his  wife,  if  he  have  one, 
and  acknowledged  in  the  same  manner  as  conveyances  of  real 
estate  are,  by  law,  required  to  be  acknowledged. 

In  Kitchell  v.  Bnrgwin  et  ux.  21  111.  40,  this  court  held  that 
a  formal  release  or  waiver  of  the  statute  must  be  executed. 
"  That  it  must  appear,"  said  the  court,  "  that  the  privileges 
and  advantages  of  the  act  were  in  the  contemplation  of  the 
parties  executing  the  deed,  and  that  they  were  expressly 
released  or  waived  in  the  mode  pointed  out  in  the  statute." 

In  Vanzant  v.  Vanzant,  23  111.  536,  the  question  was  again 
before  the  court,  and  after  referring  to,  and  approving  what 
was  said  in  the  Kitchell  case,  the  court  said :  "  We  wish  to 
be  understood  as  saying  that  the  waiver  or  release  must  be  a 
formal  one.  The  insertion  in  the  deed  of  conveyance  of  the 
special  or  general  covenants  usually  inserted,  without  express 
reference  in  the  deed  to  this  act,  can  not  operate  as  a  release  or 
waiver  of  it.  There  must  be  a  writing  expressly  manifesting 
the  intention  to  waive  or  release,  and  that  writing  must  be  signed 
by  the  party  releasing,  and  it  must  be  acknowledged  as  an  ordi- 
nary deed  is  acknowledged.  This  release  or  waiver  may  well 
be  in  the  body  of  the  deed,  and  precede  the  signatui-e  of  the 
grantors,  for  they  must  sign  it.  A  mere  statement  by  the 
officer,  in  his  certificate  of  acknowledgment,  that  the  house- 
holder released  or  waived  the  benefits  of  the  act,  will  not  be  a 
compliance  with  the  act,  foi  it  is  not  a  writing  subscribed  by 
the  householder,  as  the  act  imperiously  demands." 

The  court  also  held,  in  that  case,  that,  as  it  regards  the  wife 
who  joins  in  the  execution  since  the  act  of  1857,  a  fair  con- 
struction of  that  act,  taken  in  connection  with  the  conveyance 
act,  would  require  the  officer  taking  the  acknowledgment  of 
the  wife  to  certify,  also,  that  he  fully  informed  her  of  her 
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rights  under  the  act,  and  that  she  voluntarily  released  and 
waived  all  riglit  and  benefit  under  it. 

This  construction  was  again  directly  confirmed  in  the  case 
of  Boyd  V.  Cndderback,  31  111.  113,  and  again  in  Smith  v.  Mil- 
ler et  ux.  31  111.  157.  In  the  latter  case,  the  court,  construing 
the  act  of  1857,  literally,  holds  both  the  signature  of  the  wife 
and  acknowledgment  by  her  of  an  instrument  formally  releas- 
ing or  waiving  the  exemption,  to  be  necessary  conditions  to  the 
alienation  of  the  homestead. 

The  points  definitely  settled  by  the  cases  referred  to,  are 
decisive  of  this  case. 

As  no  mistake  is  alleged  respecting  the  body  of  the  mort- 
gage, which  contains  no  allusion  to  homestead  exemption,  tliat 
alleged  in  respect  to  the  certificate  of  acknowledgment,  is 
wholly  immaterial,  because  the  correction  of  it,  if  it  Avere  com- 
petent for  a  court  of  equity  to  do  so,  would  make  it  no  better 
than  if  it  had  been  originally  made  perfect  by  the  officer,  and  if 
it  had  been,  originally,  ever  so  perfect  in  itself,  still,  with- 
out a  formal  release  or  waiver  of  the  exemption  contained 
somewhere  in  the  mortgage,  preceding  the  signature  of  the 
grantors,  the  homestead  could  not  have  been  alienated  by  the 
mortgage.  So  that  the  decree  declaring  the  mortgage  eifectual 
to  relinquish  the  homestead,  by  the  correction  of  the  certificate  of 
acknowledgment,  and  that  was  all  the  bill  sought  to  have  done, 
is,  in  eifect,  holding  that  a  release  or  Avaiver  of  the  homestead 
may  be  effectual  by  the  officer's  certificate  alone,  which,  as  we 
have  seen,  is  not  the  law. 

The  question,  whether  it  is  competent  for  a  court  of  equity 
to  correct  the  certificate  of  acknowledgment  of  the  wife  where 
she  joins  with  her  husband  in  a  deed,  is  not  necessarily 
involved  in  this  case,  because  there  is  one  that  reaches  much 
further,  viz :  whether  it  is  competent  to  correct  the  deed  itself, 
in  a  particular  without  which  the  acknoAvledgment  is  wholly 
immaterial.  The  mortgage  could  not  be  effectual  to  release  or 
waive  the  homestead  exemption,  Avithout  superadding  a  clause 
referring  to  such  exemption,  and  expressly  releasing  or  waiving 
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it.     By  doing  so,  the  instrument  would  be  essentially  changed. 

The   competency  of  a  court  of  equity   to   reform   a  mortgage 

given  by  a  wife,  joining  with  her   husband  in  the  execution 

of  it,  by    essentially  changing   its  provisions,   was   explicitly 

denied  by  this  court  in  the  case  oi  Moulton  et  ux.  v.  Hurd,  20 

111.  137.     We  are  entirely  satisfied  with  both  the  reasons  and 

conclusions  of  the  court  in  that  case,  and  they  apply  with  equal 

force  in  this. 

The  decree  of  the  court  below  must  be  reversed  and  the  cause 

remanded,  for  further  proceedings   not  inconsistent  Avith  this 

opinion. 

Decree  I'eversed. 


The  People  of  the  State  of  Illinois,  use,  etc. 

V. 

Presley  J.  Curry  et  al. 

Sureties  of  administrator — effect  of  giving  an  additional  bond.  A 
new  or  additional  bond,  g'iveu  by.an  administmtor  under  section  seventy- 
eight  of  tiie  Statute  of  Wills,  can  not  operate  to  discharge  his  sureties  in 
the  original  bond. 

Appeal,  from  the  Circuit  Court  of  Clay  county  ;  the  Hon. 
Richard  S.  Canby,  Judge,  presiding. 

Mr.   B.  B.    Smith    and    Mr.  H.    H.    Chesley,    for    the 
appellant. 

Mr.  A.  Shaw,  Mr.  W.  B.  Cooper  and  Mr.  R.  P.  Haxna, 
for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

This  is  a  suit  upon   an   administrator's  bond,  ew».ecutcd  by 
Curry,  as  administrator,  and  Moore  and  others,  as  securities. 
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There  ai-e  a  number  of  unnecessary  pleas  and  replications, 
and  from  an  examination  of  the  record,  it  is  somewhat  diffi- 
cult to  determine  the  exact  state  of  the  pleadings. 

The  principal  assignment  of  error,  the.  determination  of 
which  disposes  of  the  case,  is  the  overruling  of  the  demurrer 
to  the  sixth  special  plea. 

That  plea  is  substantially  as  follows  : 

That  after  making  the  bond  sued  on,  and  while  Curry  was 
administrator,  it  Avas  suggested  to  the  county  court,  by  William 
H.  Hanna  and  others,  that  the  administrator  had  been  com- 
mitting waste  of  the  estate ;  that  he  was  notified,  and  there- 
upon the  county  court  made  an  order,  requiring  him  to  exe- 
cute an  additional  bond,  with  security ;  that  in  pursuance  of 
such  order  the  administrator  appeared  in  open  court,  with 
William  H.  Hanna  as  his  security,  and  they  executed  an  addi- 
tional bond,  in  the  same  penalty  as  the  bond  in  suit ;  that  the 
same  was  approved  by  the  court,  and  by  means  thereof, 
Moore,  the  obligor  in  the  original  bond,  was  released. 

This  plea  avers  no  facts  which  constitute  a  bar  to  this  suit, 
and  the  demurrer  should  have  been  sustained. 

The  bond  referred  to  in  the  plea,  was  executed  under  sec. 
78,  and  not  sec.  79,  of  the  Statute  of  AVills.  There  is  marked 
dilfercnce  between  the  two  sections. 

Section  78  provides,  that  if  the  security  of  any  executor  or 
administrator  oi'iginally  was  not  good,  or  if  the  same  should 
become  insufficient,  the  court,  upon  the  application  of  a  dis- 
tributee, creditor  or  other  person  interested  in  the  estate, 
might  require  other  and  sufficient  security,  and  in  default  that 
the  letters  should  be  revoked. 

By  no  distortion  of  language  can  we  construe  this  section, 
as  intended  to  weaken  or  in  any  manner  affect  the  original 
bond,  or  to  discharge  the  obligors.  There  are  no  words, 
express  or  implied,  which  would  justify  the  construction.  The 
language  is,  "other  and  sufficient  security"  shall  be  required. 
There  is  not  a  word,  not  an  intimation,  that  this  additional 
bond  shall  operate  as  a  discharge  of  the   original  bond.     In 
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the  absence  of  the  express  enactment  of  the  legislature  to 
that  effect,  so  to  hold  would  be  unwise  and  odious  judicial 
legislation. 

Section  79  has  also  been  cited  by  counsel.  That  section 
provides,  that  upon  the  application  of  the  securities  of  execu- 
tors or  administrators,  alleging  mismanagement  of  the  estate, 
the  court  may  require  them  "  to  give  good  counter  security  to 
save  them  harmless,  or  to  give  a  new  bond,  and  such  new  bond 
shall  have  relation  back  to  the  time  of  granting  letters,"  etc. 

Under  sec.  78,  a  distributee,  creditor,  or  other  person 
interested  in  the  estate,  may  act. 

Under  sec.  79,  only  the  securities  can  make  the  application. 

In  the  former,  it  is  not  said  that  the  liability  under  the  new 
bond  shall  relate  to  past  transactions. 

In  the  latter,  it  is  expressly  provided,  that  the  new  bond 
shall  have  relation  back  to  the  granting  of  letters,  and  makes 
the  bond  as  effectual  as  if  it  had  been  executed  before  the 
letters  were  granted. 

Hanna,  the  security  upon  the  new  bond,  was  not  a  security 
upon  the  original  bond,  and  had  no  right  to  make  the  applica- 
tion under  sec.  79. 

The  case  of  the  People  v.  Lott  et  al.  27  111.  215,  has  been 
referred  to  in  support  of  the  plea. 

In  that  case  the  application  was  made  by  one  of  the  sure- 
ties of  the  administrator,  and  the  reasoning  of  the  court  is 
entirely  applicable  to  sec.  79. 

The  bond  set  up  in  the  plea  in  this  case,  is  merely  an  addi- 
tional bond  under  sec.  78,  and  presents  no  bar  to  recovery. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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August  Richard 

V. 

Silas  Bent. 

Covenants  fok  title,  pass  to  remote  grantee.  A  remote  grantee  of 
lands  majMnaiutaiu  an  action  iuliis  own  name  against  tlie  original  grantor, 
on  a  covenant  iu  the  deed  of  the  latter,  "  that  tlie  said  lands  are  free  from 
all  iucumbraoces,"  where  the  substantial  breach  of  the  covenant  occurs 
after  tlie  assignment,  and  the  whole  actual  damages  are  sustained  by  the 
assignee.  Although  iu  such  case  the  covenant  is  nominally  broken  on  the 
execution  of  the  deed,  the  rule  of  the  common  law,  that  choses  in  action  are 
not  assignable,  does  not  apply. 

Appeal,  from  the  Circuit  Court  of  St.  Clair  countv  ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  covenant,  commenced  June  18,  1869, 
by  Silas  Bent  against  August  Richard,  to  the  October  term, 
1869,  of  the  St.  Clair  Circuit  Court.  The  declaration  alleges 
that  defendant,  on  the  20th  of  September,  1867,  by  his  deed 
of  that  date,  conveyed  to  one  Elisha  P.  Freeman,  of  the  city 
of  St.  Louis,  and  State  of  Missouri,  a  certain  tract  of  land 
lying  in  the  said  city  of  St.  Louis;  that  in  and  by  said  deed 
defendant  covenanted  with  said  Freeman,  that  said  premises 
were  free  from  all  incumbrances,  and  that  defendant  would 
warrant  and  defend  the  title  and  possession  of  said  real  estate 
to  said  Freeman,  his  heirs  and  assigns,  against  the  claim  of  any 
person  whomsoever,  against  said  premises  ;  that  on  the  23d  of 
September,  1867,  said  Freeman  conveyed  said  premises  to  the 
plaintiff;  that  said  Freeman,  immediately  after  making  the 
said  conveyance  to  the  plaintiff,  took  the  benefit  of  the  bank- 
rupt law,  and  became,  and  still  is,  totally  insolvent ;  that  at 
the  time  of  executing  said  deed  by  defendant  to  said  Freeman, 
said  premises  Avere  not  free  from  all  incumbrances,  nor  could 
plaintiff,  as  assignee  of  said  Freeman,  lawfully  possess  or 
quietly  enjoy  said  premises  free  from  all  incumbrances ;  that 
defendant  has  not  warranted  and  defended  said  premises  to  the 
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plaintiff,  &c ;  that  defendant  has  not  protected  plaintiff,  etc., 
but  that,  on  the  contrary,  at  the  time  of  date,  sealing,  &:c.,  the 
taxes  for  the  years  1867  and  1868  were  a  lien  upon  said  real 
estate,  and  according  to  the  laws  of  the  State  of  Missouri,  the 
taxes  for  both  of  said  years  were  at  the  date,  etc.,  of  said  deed 
to  said  Freeman,  legally  chargeable  to  defendant;  that,  on  the 
21st  of  October,  1868,  said  real  estate  Avas  sold  by  the  proper 
revenue  officer  for  $141.22,  being  the  amount  of  the  State, 
county,  &G.,  taxes  for  the  year  1867,  to  one  F.  C.  Koenig;  that 
in  order  to  prevent  the  title  to  said  real  estate  from  passing 
into  said  Koenig,  plainti£P  was  legally  compelled  to,  and  did, 
on  June  15,  1869,  pay  the  said  Koenig  the  sum  of  $290  to 
redeem  said  real  estate  from  said  tax  sale ;  that,  in  order  to 
protect  the  title  to  said  real  estate,  and  prevent  the  same  from 
passing  from  the  plaintiff,  he  did,  on  the  15th  of  June,  1869, 
pay  to  the  proper  revenue  officer  of  said  St.  Louis  county, 
$129.39,  the  same  being  the  amount  of  the  State,  countv,  and 
school  taxes  for  1868;  that  he  has  paid,  to  protect  his  title  and 
possession,  the  sum  of  $419.39,  and  concludes,  that  defendant 
has  not  kept  his  covenants,  but  has  broken  the  same,  to  plain- 
tiff's damage  of  $500.  A  trial  by  the  court  resulted  in  a 
judgment  for  the  plaintiff,  from  which  the  defendant  appeals. 

Messrs.  Kase  &  Wilderman,  for  the  appellant. 

Mr.  James  M.  Dill,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  question  made  on  the  present  record  is,  whether  this 
action  lies  by  a  remote  grantee  against  a  remote  grantor,  upon 
the  covenant  against  incumbrances  in  the  deed  of  the  latter, 
it  beinff  in  this  form:  "that  the  said  lauds  are  free  from  all 
incumbrances." 

The  position  taken  by  the  appellant  is,  that  this  covenant  is  in 
the  present  tense ;  that  there  was  a  breach  of  it  as  soon  as  the 
deed  was  executed  by  the  defendant  to  Freeman,  the  covenantee; 
that  a  right  of  action  for  the  breach  of  the  covenant  immediately 
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accrued  in  favor  of  Freeman;  that  this  riglit  of  action  Avas  a 
chose  in  action,  and,  like  all  other  choses  in  action,  could  not 
be  so  assigned  as  to  enable  the  assignee  to  bring  an  action  in 
liis  own  name ;  that  an  assignee  can  not  sue  upon  a  breach  of 
contract  that  happened  before  his  time. 

And  the  weight  of  American  authority  is  undoubtedly  in 
favor  of  the  position,  that  the  covenant  against  incumbrances, 
in  the  form  of  the  one  in  question,  being  broken,  if  at  all,  at 
the  instant  of  its  creation,  is  thereby  turned  into  a  mere  right 
of  action,  which  is  not  assignable  at  law,  which  can  be  taken 
advantage  of  only  by  the  covenantee  or  his  personal  representa- 
tives, and  can  neither  pass  to  an  heir,  a  devisee,  nor  a  subsequent 
purchaser.  And  it  is  the  same  with  the  covenants  of  seizin 
and  right  to  convey,  they  also  being  covenants  in  pr absent i,  and 
broken,  if  at  all,  when  the  deed  is  delivered.  But  English 
decisions  hold  a  contrary  rule,  as  well  as  those  of  some  of  the 
States. 

The  question,  can  an  executrix  sue  for  a  breach  of  the  cov- 
enant of  seizin,  without  showing  some  special  damage  to  have 
accrued  to  the  testator,  came  before  the  court  of  King's  Bench, 
in  1813,  and  was  decided  in  the  negative. 

Bayley,  Justice,  said  that  the  testator  might  have  sued  in  his 
lifetime,  but  having  forborne  to  sue,  the  covenant  real,  and  the 
right  of  suit  thereon,  devolved,  witli  the  estate,  upon  the  heir. 
Kingdonw.  Nuttle,  1  JNI.  &  Sehv.  355. 

The  case  of  King  v.  Jo)ies,  5  Taunt.  418,  involved  the  same 
principle.  The  grantor  covenanted  with  the  grantee  and  his 
heirs,  to  do  all  lawful  and  reasonable  acts  for  further  assurance, 
upon  request.  The  request  was  afterwards  made  by  tiie 
grantee  and  refused  by  the  grantor.  The  grantee  died,  not 
having  sued  for  the  breach,  and  not  having  been  evicted.  His 
heir,  who  was  the  party  evicted,  brought  a  suit  for  the  breach 
of  covenant,  and  the  court  sustained  it.  The  covenantee,  it 
was  said,  paid  his  purchase  money,  relying  on  the  vendor's 
covenant;  he  requli-ed  him  to  perform  it,  but  gave  time,  and 
did  not  sue  him  instantaneously  for  his  neglect,  but  waited  for 
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the  event.  It  was  wise  so  to  do,  until  tlie  ultimate  damage 
was  sui^tained,  for  otherwise  he  could  not  have  recovered  the 
whole  value;  the  ultimate  damage,  then,  not  having  been  sus- 
tained in  the  time  of  the  ancestor,  the  action  remained  to  the 
heir  (who  rejiresonts  the  ancestor  in  respect  of  land,  as  the 
executor  does  in  respect  of  personalty),  in  preference  to  the 
executor.  And  this  judgment  was  affirmed  on  writ  of  error 
to  the  King's  Bench.  Jones  v.  King,  4  Maule  &  Selw.  188. 
The  covenant  being  one  for  further  assurance  on  request,  the 
technical  breach  of  it  occurred  upon  thd  refusal  to  execute  the 
further  assurance  on  request,  and  the  case  presents  the  same 
question  as  that  arising  on  the  covenant  of  seizin. 

The  case  first  cited,  Kingdon  v.  Nottle,  came  up  again,  when 
the  same  plaintiff  sued  as  devisee  of  the  covenantee,  on  the 
covenant  of  seizin. 

It  was  argued  that  the  covenant  was  broken  as  soon  as  made, 
and  therefore  no  right  of  action  passed  to  the  devisee.  The 
Chief  Justice,  in  that  case  says :  Here  the  covenant  passes 
with  the  land  to  the  devisee,  and  has  been  broken  in  the  time 
of  the  devisee,  for  so  long  as  the  defendant  has  not  a  good 
title,  there  is  a  continuing  breach,  and  it  is  not  like  the  coven- 
ant to  do  an  act  of  solitary  performance,  which,  not  being 
done,  the  covenant  is  broken  once  for  all,  but  is  in  the  nature 
of  a  covenant  to  do  a  thing  toties  quoties,  as  the  exigency  of  the 
case  may  require.  Here,  according  to  the  letter,  there  was  a 
breach  in  the  testator's  lifetime  ;  but,  according  to  the  spirit, 
the  substantial  breach  is  in  the  time  of  the  devisee,  for  she  has 
thereby  lost  the  fruit  of  the  covenant  in  not  being  able  to  dis- 
pose of  the  estate.     Kingdon  v,  Nottle,  4  M.  &  Sehv.  53. 

With  regard  to  such  breaches  of  real  covenants  as  occurred 
in  the  lifetime  of  the  ancestor,  but  occasioned  him  no  actual 
damage,  or,  after  his  death,  the  action  should  be  brought  in 
the  name  of  his  heir,  or  his  devisee.  1  Chit.  PI.  24,  and  see 
Fitzherbert's  N.  B.  341-6,  3  Wentworth's  Pleading,  440, 
Rawle  Cov.  for  Title,  3  ed.  337,  et  seq.  and  352,  note  1. 
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The  States  of  Indiana,  Ohio,  South  Carolina  and  Missouri, 
appear  to  have  adopted  the  same  doctrine  as  the  English  isourts. 
Ilartin  v.  Baker,  5  Blackf.  232  ;  Backus  v.  IlcCoy,  3  Ohio,  211 ; 
Foote  V.  Bennett,  10  id.  312;  17  id.  52,  Devore  v.  Sunder- 
land; McCrady  y.  Brisbane,!  Nott  &  McCord,  104;  Dickson 
V.  Desire,  23  Mo.  152;  Chambers  v.  Smith,  id.  179. 

In  one  of  the  earlier  cases  in  Massachusetts,  Stinson  v.  Sum- 
ner, 9  Mass.  143,  the  assignee  of  one  who  had  received  a 
covenant  against  incumbrances,  was  allowed  to  recover  upon  it 
without  question  as  to  his  right.  In  another  case,  in  the  same 
court,  in  pronouncing  upon  such  a  covenant,  Mr.  Justice 
Wilde,  who  delivered  the  opinion,  after  acknowledging  the 
rule  of  the  common  law,  that  choses  in  action  are  not  assign- 
able, and  that  it  must  be  held  binding,  held  the  following 
language :  "  But  we  are  not  disposed  to  apply  it  (the  rule)  to 
cases  not  coming  within  the  reason  of  the  rule;  and  we  are 
inclined  to  the  opinion  that  the  present  is  a  case  of  that 
description.  There  was  a  breach  of  the  covenant,  it  is  true, 
before  the  assignment,  but  for  this  breach  Hitchings  (the 
covenantee)  could  only  have  recovered  nominal  damages.  The 
actual  damages  accrued  after  the  assignment.  They  were  sus- 
tained by  the  plaintiff,  and  not  by  Hitchings.  *  *  *  It 
seems  to  me  that,  if  the  present  case  required  a  decision  upon 
this  point,  we  might  be  well  warranted  in  saying  that  the 
covenant  against  incumbrances,  notwithstanding  the  breach, 
passed  to  the  assignee,  so  as  to  entitle  him  to  an  action  for  any 
damages  he  might  sustain  after  the  assignment,  because  the 
breach  continued,  and  the  ground  of  damages  has  been  mate- 
rially enlarged  since  that  time,  so  that  the  plaintiff's  title  does 
not  depend  upon  the  assignment  of  a  mere  chose  in  action." 
Sprague  v.  Baker,  17  Mass.  536.  But  afterwards,  the  technical 
rule  denying  the  action  to  an  assignee,  was  adhered  to,  and 
may  be  considered  as  the  settled  one  in  that  State. 

Chancellor  Kent,  in  referring,  in  his  Commentaries,  to  the 
principle  as  settled  by  the  American  cases,  remarks  that,  it  is 
to  be  regretted  that  the  technical  scruple  that  a  chose  in  action 


1871.]  Richard  v.  Bent.  43 

Opinion  ot"  the  Conn. 

was  not  assignable,  does  necessarily  prevent  the  assignee  from 
availing  himself  of  any  or  all  of  the  covenants.  He  is  the 
most  interested,  and  the  most  fit  person  to  claim  the  indem- 
nity secured  by  them,  for  the  compensation  belongs  to  him,  as 
the  last  purchaser  and  the  first  sufferer.     4  Comm.  557. 

No  English  decisions  in  regard  to  the  particular  covenant 
against  incumbrances  are  cited,  as  in  England  that  covenant, 
unlike  ours,  is  prospective  in  its  operation,  being  usually  con- 
nected with  the  covenant  for  quiet  enjoyment,  as,  that  the 
purchaser  "  shall  enjoy,  &c.,  and  that  free  of  all  incumbrances," 
&c.  But  the  rule  which  allows  the  action  in  the  name  of  the 
assignee  of  the  covenant  of  seizin,  applies  with  much  greater 
force  in  the  case  of  the  assignment  of  the  covenant  against 
incumbrances. 

Where  the  covenant  of  seizin  is  broken,  and  there  is  an  entire 
failure  of  title,  the  breach  is  final  and  complete,  the  covenant 
is  broken  once  for  all,  actual  damage  and  all  the  damages  that 
can  result  from  the  breach  have  accrued ;  the  measure  of 
damages  is  the  purchase  money  and  interest,  which  are  at  once 
recoverable.  In  such  case,  the  right  of  action  is  substantial, 
and  its  transfer  may  well  be  held  to  come  within  the  rule  pro- 
hibiting the  assignment  of  choses  in  action. 

But  as  the  covenant  against  incumbrances  is  one  of  indem- 
nity, the  covenantee  can  recover  only  nominal  damages  for  a 
breach  thereof,  unless  he  can  show  that  he  has  sustained  actual 
loss  or  injury  thereby,  or  has  had  to  pay  money  to  remove  the 
incumbrance.  And  where  there  is  the  barren  right  of  recovery 
of  only  nominal  damages,  the  right  of  action  is  one  only  in 
name,  and  is  essentially  no  right  of  action.  It  is  distinguish- 
able from  an  ordinary  chose  in  action. 

The  appellee  does  not  claim  to  make  his  title  to  sue,  by 
means  of  the  purchase  of  a  chose  in  action.  The  subject  of 
his  purchase  was  a  lot  of  ground;  the  covenant  is  claimed  to 
be  annexed  to  the  real  estate ;  that  it  ran  with  the  land  and 
passed  to  him,  not  by  direct  operation  of  assignment,  but  as  an 
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incident  to  the  land.  The  right  of  suit  for  nominal  damages, 
which  Freeman  had  against  the  appellant,  was  no  matter  of 
consideration  between  the  parties,  at  the  time  of  the  purchase, 
but  it  was  regarded  that,  in  case  the  purchaser  of  the  land 
should  sustain  any  actual  damage  by  reason  of  a  prior  incum- 
brance, the  covenant  would  then  be  to  him  a  means  of 
indemnity. 

It  would  seem  to  be  a  case  not  coming  within  the  reason  of 
the  rule  prohibiting  the  assignment  of  choses  in  action,  as  the 
-court  were  inclined  to  think  in  Sprague  v.  Baker,  supra.  What 
is  the  temptation  to  buy  up  mere  nominal  rights  of  action,  or 
the  danger  therefrom,  "  lest  there  should  be  multiplying  con- 
tentions and  suits." 

Mr.  Rawle,  in  his  work  on  Covenants  for  Title,  observes 
that,  it  is  somewhat  remarkable  that  the  cases  of  Lucy  v.  Lev- 
vigton,  2  Lev.  26,  and  Lewis  v.  Ridge,  Cro.  Eliz.  863,  which 
have  been  referred  to  by  American  courts  in  support  of  the 
rule,  that  the  covenants  of  seizin,  and  against  incumbrances, 
.are  not  assignable,  do  not  at  all  appear  to  support  the  position 
for  which  their  authority  is  relied  upon.  Hawle  on  Gov.  348. 
And  they  seem  to  decide  no  mere  than  that  after  total  breach 
the  covenant  becomes  a  chose  in  action,  and  incapable  of 
transmission  or  descent.  And  a  distinction  between  the  former 
cases  of  Lucy  v.  Levington,  and  Lewis  v.  Ridge,  and  the  later 
ones  of  Kirtgdon  v.  Nottle  and  Iving  v.  Jones,  aj^pears  to  be, 
that,  in  the  former,  it  was  held  that  covenants,  after  a  substan- 
tial breach,  would  not  run  with  the  land  ;  in  the  latter,  that, 
after  a  mere  nominal  breach,  they  might.  As  the  doctrine  of 
covenants  running  with  land  is  an  exception  to  the  common 
law  rule  that  choses  in  action  are  not  assignable,  why  limit  its 
sphere  of  usefulness,  and  confine  it  to  those  covenants  which 
may  be  broken  in  the  future?  ^Slay  it  not  as  well  extend  to 
such  as  have  only  been  nominally  broken  at  the  time  of  assign- 
ment, and  the  substantial  breach  occurs  afterwards,  and  the 
whole  actual  damages  are  sustained  by  the  assignee? 
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It  does  not  appear  to  be  a  sufficient  answer,  that  the  rule 
denying  the  action  to  the  assignee  creates  only  a  formal  diffi- 
culty, as  the  assignee  may  maintain  an  action  in  the  name  of 
the  assignor  for  his  use. 

That  is  a  cumbrous  form  of  remedy,  and  the  remedy  is  liable 
to  be  embarrassed.  In  the  case  in  hand,  such  rule  would 
require  this  suit,  as  we  understand,  to  be  brought  in  the  name 
of  the  assignee  in  bankruptcy  of  Freeman,  and  to  establish  the 
right  of  action  in  such  assignee,  might  be  a  serious  inconve- 
nience. 

If  it  be  held  that  the  real  cause  of  action  on  such  a  coven- 
ant, accrues  immediately  upon  the  making  of  the  deed,  it  would 
seem  that  the  statute  of  limitations  would  then  commence  to 
run,  when  the  breach  was  only  formal,  and  no  actual  damage 
suffered  or  recoverable,  and  when,  perhaps,  the  incumbrance 
was  not  even  discovered ;  and  afterwards,  when  the  incum- 
brance comes  to  be  discovered,  or  when  the  actual  loss  on 
account  of  the  incumbrance  arises,  and  the  substantial  breach 
takes  place,  the  statute  of  limitations  may  have  run  against 
the  action. 

In  the  state  of  the  authorities,  not  feeling  embarrassed  by 
any  former  decisions  of  our  own  upon  the  point,  we  feel  free 
to  adopt  the  rule  which  we  regard  as  the  more  reasonable  and 
just.  That  is  obviously  the  one  which  sustains  this  action  in 
the  present  form,  for  the  breach  of  the  covenant  against  incum- 
brances, and  admittedly  so  by  courts  which  have  felt  constrained 
to  lay  down  the  contrary  rule,  only  in  supposed  obedience  to 
tlie  strict  technical  common  law  rule. 

We  hardly  feel  called  upon  to  be  more  rigid  in  adherence  to 
a  merely  technical  rule  of  the  English  common  law,  than  the 
English  courts  themselves. 

Although,  then,  according  to  the  letter,  this  covenant  against 
incumbrances  was  broken  immediately  on  the  delivery  of  the 
deed  from  the  appellant  to  Freeman,  yet,  as  the  latter  never 
removed  the  incumbrance,  nor  suffered  any  damage  therefrom, 
we  hold  that  the  right  of  action  for  the  breach  of  the  covenant 
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passed  to  and  vested  in  his  grantee,  the  appellee,  who  sustained 
the  whole  actual  damage,  by  paying  the  taxes  and  removing 
the  incumbrance. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Thomas  Oard  et  al. 


Elijah  Oard. 

1.  Kescission  op  contkact— /or  icithholding  the  consideration.  A  father, 
upwards  of  seventy  3'ears  of  age,  induced  by  the  premise  of  liis  son  to 
support  him  aud  his  almost  equally  aged  wife,  iu  comfort  during  the 
reuiaiuder  of  their  lives,  conveyed  liis  farm  to  bis  son's  wife,  and  trans- 
ferred to  his  son  all  his  personal  property.  Tlie  son  took  possession  of  the 
farm,  and  by  his  continued  uukinduess  aud  ill  treatment,  iu  little  upwards 
of  a  year  compelled  his  parents  to  leave  and  take  refuge  with  another 
child.  Upon  bill  filed  by  the  father  to  rescind  the  contract,  it  was  held,  if 
the  rescission  of  the  contract  iu  cases  of  such  character,  could  not  be 
referred  to  any  other  headof  equity  jurisdiction,  it  would  be  proper  to  pre- 
sume that  it  was  made  iu  tlie  first  iustance  with  a  fraudulent  inteut. 

2.  And  in  this  case,  no  accident  or  misfortune,  or  unforeseen  event  of 
any  kind  having  prevented  the  son  from  executing  his  agreement,  and  the 
record  disclosing  no  provocation  of  any  sort,  nor  any  attempt  at  justifica- 
tion, the  inference  was  regarded  as  unavoidable,  that  the  son  procured  the 
deed  from  his  father  with  intent  to  treat  him  iu  the  manner  he  did. 

3.  Decree  in  favor  of  tlie  "defendants,^"'  lohen  all  are  not  entitled.  "Where 
a  grantor  of  land  sought  by  bill  in  chancery  to  rescind  the  deed,  making 
his  grantees,  and  also  a  tenant  in  possession,  parties  defendant,  and  a 
decree  was  renclered  setting  aside  the  couve3'auce,  but  directing  that  the 
complainant  pay  to  the  "defendants"  a  certain  sum  for  improvements: 
Held,  as  all  the  defendants  would,  by  the  terms  of  the  decree,  be  entitled 
to  participate  in  tlie  sum  so  directed  to  be  paid,  wlien  the  tenant  was  not 
entitled  to  any  part  of  it,  the  decree  was,  to  that  extent,  erroneous. 

"Writ  of  Error  to  the  Circuit  Court  of  Jefferson  county  ; 
the  lion.  James  M.  Poij-ock,  Judge,  presiding. 
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Mr.  C.  H.  Patton  and  Mr.  G.  Wright,  for  the  plaintiffs  in 
€rror. 

Messrs.  Tanner  &  Casey,  and  Mr.  Jacob  K.  Albright, 
for  the  defendant  in  error. 


Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 


This  case,  in  all  its  essential  features,  is  like  Frazier  v.  3fil- 
ler,  16  III.  49,  and  falls  within  the  authority  of  that  decision. 
A  father,  upwards  of  seventy  years  of  age,  induced  by  the 
promise  of  his  son  to  support  him  and  his  almost  equally  aged 
wife,  in  comfort  during  the  remainder  of  their  lives,  conveyed 
his  farm  to  his  son's  wife,  and  transferred  to  his  son  all  his 
personal  property.  The  son  took  possession  of  the  farm,  and, 
by  his  continued  unkindness  and  ill  treatment,  in  little 
upwards  of  a  year  compelled  his  parents  to  leave  and  take 
refuge  with  another  child.  This  bill  is  brought  by  the  father 
to  rescind  the  contract,  and  the  circuit  court  so  decreed. 

Cases  of  this  sort  are  rare  in  our  books,  as,  fortunately  for 
our  common  humanity,  they  are  rare  in  actual  life.  But,  as 
was  said  by  this  court  in  Frazier  v.  MiUer,  supra,  when 
they  do  occur  they  appeal  so  strongly  to  the  conscience  of  the 
court  for  relief,  that  if  the  rescission  of  the  contract  can  not 
be  referred  to  any  other  head  of  equity  jurisdiction,  it  would  be 
proper  to  presume  that  it  was  made  in  the  first  instance  with 
a  fraudulent  intent. 

On  the  evidence  in  this  record,  such  a  presumption  is  not 
merely  reasonable  but  irresistible.  Ko  accident  or  misfor- 
tune, or  unforeseen  event  of  any  kind,  has  prevented  the  son 
from  executing  his  agreement.  His  refusal  shows  not  only  a 
wanton  disregard  of  the  obligations  of  a  contract,  more  bind- 
ing upon  the  conscience  than  almost  any  other  that  could  be 
made,  but  a  degree  of  filial  inhumanity  rarely  seen.  As  the 
record  discloses  no  provocation  of  any  sort,  nor  any  attempt 
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at  justification,  the  inference  is  unavoidable,  that  the  son  pro- 
cured the  deed  from  his  aged  father  for  the  very  purpose  of 
doing  precisely  what  he  has  done.  The  transaction  was  a 
gross  abuse  of  the  confidence  reposed  by  the  almost  imbecile 
parent  in  his  son,  and  is  tainted  throughout  by  a  fraudulent 
intent,  which  ripened  into  a  wicked  consummation.  The  circuit 
court  properly  pronounced  a  decree  rescinding  the  deed. 

There  is,  however,  a  minor  error  in  the  decree,  doubtless 
the  result  of  inadvertence,  which  needs  correction.  Pettijohn 
was  made  a  party  to  the  suit,  as  tenant  in  possession.  He 
seems  to  have  had  no  other  interest.  The  decree  requires  the 
complainant  to  pay  to  the  defendants  the  sum  of  $218.00, 
designed,  we  presume,  as  compensation  for  improvements. 
As  this  payment  is  to  be  made  to  the  defendants  generally, 
without  naming  which  of  them,  Pettijohn  would  be  entitled 
to  claim  his  share  of  the  money,  although  we  presume  the 
court  did  not  design  any  should  be  paid  to  him.  In  order 
that  the  decree  may  be  modified,  the  cause  will  be  remanded. 
The  court  below  divided  the  costs  in  that  court,  and  they  will 
be  divided  here,  one  half  to  be  taxed  against  plaintiffs  in 
error,  and  one  half  against  the  defendant  in  error. 

Decree  modified. 


Joseph  Kuiiner 

V. 

Anthony  Griesbaum. 

New  triaI/ — verdict  against  tlie  evidence.  In  this  case  the  verdict  of  the 
jury  is  not  sustained  by  the  evidence,  and  the  judgment  is,  for  tiiat  reason, 
reversed. 

Appeal   from  the   Circuit  Court  of  Clinton  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 
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Mr.  F.  A.  LiETZE,  for  the  appellant. 
Mr.  G.  Van  Hoorebeke,  for  the  appellee. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  appellee,  in  the 
Clinton  circuit  court,  against  appellant,  to  recover  damages  for 
an  alleged  obstruction,  by  which  water  is  so  dammed  up  as  to 
spread  over  and  injure  the  lands  of  appellee.  A  demurrer  was 
filed  to  the  declaration,  but  was  overruled  by  the  court,  where- 
upon defendant  filed  the  general  issue.  A  trial  was  had  by 
the  court,  and  a  jury,  who  found  the  issue  for  the  plaintiff,  and 
assessed  damages  at  $100.  A  motion  for  a  new  trial  was 
entered,  but  it  was  overruled  by  the  court,  and  judgment 
rendered  upon  the  verdict,  from  which  defendant  prosecutes 
this  appeal. 

It  appears  from  the  evidence,  that  the  parties  own  adjoining 
farms,  appellee's  to  the  west  and  appellant's  to  the  east.  It  ap- 
pears that  on  a  corner  of  appellee's  land,  adjoining  appellant's, 
there  is  a  small  pond,  surrounded  by  low,  flat  ground,  and 
that  when  there  is  a  large  quantity  of  water  on  the  surface  of 
the  earth,  either  from  rain  or  melting  snow,  it  accumulates 
from  the  north,  east  and  south,  in  the  pond,  which  fills,  and  the 
water  then  spreads  over  the  adjacent  low  and  level  ground. 
It  clearly  and  unmistakably  appears,  from  the  evidence,  that 
the  water  naturally  flows  westward,  and  would  continue  to  do 
so  if  not  obstructed.  This  is  proved  by  a  large  number  of 
witnesses  who  have  known  the  premises  many  years,  some  of 
them  more  than  a  quarter  of  a  century.  Opposed  to  this  evi- 
dence, appellee  has  introduced  scarcely  anyAing  to  rebut  the 
clear  and  satisfactory  evidence  that  the  water  naturally  runs 
to  the  west,  and  even  some  of  his  own  witnesses  so  testify. 

From  the  evidence,  this  can  not  be  a  matter  of  conjecture. 
The  ground  was  tried  by  a  level,  by  the  county  surveyor, 
who  found  the  inclination  in  the  ground  westward  twenty-four 
inches  in  the  length  of  twenty  chains,  and  eighteen  inches  in 
-59  th  Ilt.. 
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the  next  ten  chains,  where  it  enters  a  deep  ravine.  In  level- 
ing eastward,  the  first  eight  or  nine  chains  from  the  pond  was 
found  to  be  very  nearly  level,  but  in  the  next  eleven  or  twelve 
chains,  the  ground  rises  fourteen  inches,  and  from  thence  east- 
ward it  continues  to  rise.  The  evidence  of  the  surveyor  is 
fully  corroborated  by  his  assistant ;  and  in  addition  to  their 
evidence,  a  large  number  of  persons  testify  that  they  have  long 
known  the  ground,  and  they  all  concur  in  saying  that  the  water 
naturally  runs  to  the  west.  This  being  true,  and  the  evidence 
seems  to  establish  the  fact  beyond  all  doubt,  it  is  impossible 
that  a  dike  or  embankment  erected  on  appellant's  land  should 
flow  water  back  on  appellee.  Water  must  and  will  obey  the 
laws  of  gravity,  and  run  down  hill.  It  is,  no  doubt,  true,  as 
stated  by  some  of  the  witnesses,  that  it  could  be  made  to  run 
eastward  by  a  ditch  five  or  six  feet  deep.  But  until  a  ditch  of 
that  depth  shall  be  formed,  it  can  not  pass  oif  in  that  direction. 
Again,  it  appears  that  appellee  has  a  road  on  his  east  line  and 
adjoining  the  land  of  appellant,  thrown  up  above  i\\e  level; 
and  the  evidence  all  concurs  to  establish  the  fact  that  there  is 
no  obstruction  on  appellant's  land,  but  it  is  upon  appellee's  own 
ground,  and  seems  to  have  been  placed  there  before  he  pur- 
chased the  farm,  and  was  placed  there  with  the  knowledge  and 
approval  of  the  former  owner.  Inasmuch  as  the  water  natur- 
ally flows  to  the  west,  appellant  is  under  no  moral  or  legal 
obligation,  by  ditches  or  otherwise,  to  drain  the  water  which 
accumulates  upon  appellee's  land  over  his  own.  The  law  does 
not  require  it,  and  it  would  be  unjust  if  it  did.  The  evidence 
shows  that  a  person,  in  a  half  of  a  day,  could  remove  all 
obstructions,  so  as  to  permit  the  water  to  flow  westward  in  its 
natural  course.  The  evidence  fails  to  sustain  the  verdict,  and 
the  court  below  should  have  granted  a  new  trial. 

For  the  error  in  overruling  the  motion  for  a  new  trial,  the 
judgment  of  the  court  below  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed. 


I 
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Guy  S.  Wilson 

V. 

Hunter  Garrard. 

1.  Parent  and  child — whether  former  liable  for  torts  of  the  latter.  A. 
father  is  not  liable  for  the  torts  of  his  children,  committed  without  his 
kuowledge  or  cousent,  and  not  in  the  course  of  his  employ. 

2.  Infants  are  liable  for  torts  aud  wrongs  committed  by  them,  tliesame 
as  adults. 

3.  Right  op  way  over  tlie  land  of  anotlier.  In  an  action  for  the  trespas- 
ses of  the  defendant's  children  in  passing  over  tiie  laud  of  the  plaintiff,  in 
going  to  aud  returning  from  school,  it  appeared  the  school  house  was  built 
by  and  for  the  public,  on  a  small  lot  forming  a  part  of  the  tract  owned  by 
the  plaintiff.  The  children  could  not  conveuientl}',  and  without  traveling 
a  very  considerable  distance,  approach  the  school  liouse  without  passing 
over  the  plaintiff's  laud :  Held,  until  a  highway  to  the  school  house  was  pro- 
vided, tiie  children,  they  residing  in  the  district,  had  the  right,  necessarily, 
to  travel  over  the  laud  of  the  plaintiff  in  going  to  and  returning  home  from  . 
school. 

4.  License  to  pass  over  tlie  land  of  another.  And  if  there  were  a  high- 
way, it  appeariug,  from  the  evidence,  that  the  defendant's  children  were 
permitted  by  the  plaintiff  to  pass  over  his  laud  for  four  or  five  years,  with- 
out objection,  the  jury  had  the  right  to  infer  therefrom  a  license, -whicli 
could  uot  be  revoked  without  notice. 

Appeal,  from  the  Circuit  Court  of  Crawford  county ;  the 
Hon.  Hiram  B.  Decius,  Judge,  presiding. 

Mr.  J.  C.  Allen,  for  the  appellant. 

Mr.  E.  Callahan,  for  the  appellee. 

Per  Curiam:  This  suit  was  commenced  before  a  justice  of  the 
peace,  for  the  trespasses  of  the  children  of  appellee,  in  passing 
over  the  land  of  appellant,  in  going  to  and  returning  from 
school,  and  for  worrying  and  maltreating  the  hogs  of  appellant. 

A  father  is  not  liable  for  the  torts  of  his  children,  commit- 
ted without  his  knowledge  or  consent,  and  not  in  the  course 
of  his  employ. 

-»In  this  case,  the  acts  of  the  children  towards  the  hogs  were 
wholly  wilful,  and  not  by  the  direction  or  with  the  assent  of 
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the  father.  Infants  are  liable  for  torts  and  wrongs  committed 
by  them,  the  same  as  adults.  It  would  be  unjust  to  hold  the 
father  responsible  for  the  purely  mischievous  and  wilful  con- 
duct of  the  children,  as  shown  by  this  record. 

In  regard  to  the  trespass  upon  the  land,  there  is  evidence 
tending  to  show  license  and  permission  by  appellant,  to  pass 
over  his  land.  The  children  had  traveled  over  it  for  four  or 
five  years  before  the  institution  of  this  suit,  Avith  the  knowl- 
edge of  the  owner. 

The  school  house  was  erected  on  a  small  lot,  forming  a  part 
of  the  tract  owned  by  appellant.  -^  The  children  of  appellee 
could  not,  conveniently,  and  witliout  traveling  a  very  consid- 
erable distance,  approach  the  school  house  without  passing 
over  the  land  of  appellant.  The  house  was  built  by  and  for 
the  public,  and  the  children  of  the  district  ought  to  have  the 
right  of  ingress  and  egress  to  and  from  it.  The  jury  might 
*  fairly  imply  a  license.  Such  license  might  be  revoked,  if  there 
was  a  public  highway  to  the  school  house.  If  there  was  none, 
the  children  had  the  right,  necessarily,  to  go  to  and  return 
home  from  the  school  house,  and  to  travel  over  the  land  of 
appellant,  until  a  highway  was  provided. 

The  children  did  not  go  upon  the  land  after  notice  to  appel- 
lee, for  the  suit  was  commenced  on  the  same  day  on  which  the 
notice  was  given. 

The  instruction  complained  of  was  correct.  It  informed 
the  jury  that,  if  the  children  of  appellee  were  permitted  by 
the  appellant  to  go  over  the  land,  without  objection,  the  jury 
might  infer  therefrom  a  license,  which  could  only  be  revoked 
by  notice.  This  is  the  law,  and  there  was  sufficient  evidence 
upon  which  to  base  it.  The  evidence  clearly  shows  that  these 
children  were  permitted — suffered — to  pass  over  the  land  for 
years,  without  any  objection.  The  fact  was  known  to  appel- 
lant. "^  The  reasonable  implication  is,  a  license  to  the  children 
to  enter  upon  the  land.  Appellant  can  not  be  allowed  to 
repudiate  the  necessary  result  of  his  own  conduct. 

The  judgment  is  affirmed.  Judgment  affirmed. 


1871.]  Cochran  v.  Chitwood  et  ul.  53 

Syllabus.     Opinion  of  ilu-  (lourt. 


George  W.  Cochran 

V. 

'  Green  L.  Chitwood  et  al. 

1.  Principal  and  agent — warranty  by  tlie  latter.  Au  agent,  acting 
uuder  a  general  authority  from  his  priiicipal  to  make  the  sale,  sold  to 
another  two  mules,  and  the  principal  subsequently  ratified  the  sale  by 
Accepting  from  the  agent  the  note  given  for  the  purchase  money:  Hdd^ 
the  principal  was  bound  by  any  warranty  of  the  agent,  to  the  purchaser, 
in  regard  to  the  soundness  of  the  mules. 

2.  Breach  of  warranty  in  part,  as  to  personal  property — recovery  of 
purchase  price.  In  an  action  on  a  promissory  note,  given  for  the  purchase 
money  of  two  mules,  as  a  defense  thereto  tlie  defendant  set  up  an  alleged 
warranty,  hy  the  plaintiff,  that  the  mules  were  sound,  averring  that  they 
were  unsound  and  by  reason  of  which  they  both  died.  The  evidence 
established  the  fact,  that  one  of  the  mules  was  sick  before  the  sale,  but  as 
to  the  other  there  was  some  doubt  as  to  whether  there  had  been  anything 
the  matter  with  it  at  the  date  of  the  sale.  The  defendant  not  having 
offered  to  return  the  property  and  rescind  the  contract,  on  the  ground  of 
the  deceit  practiced,  an  instruction  which  directed  the  jury  in  case  there 
was  a  warranty,  that  if  either  of  the  mules  was  sick  they  should  find  for 
the  defendant,  was  regarded  as  erroneous,  inasmuch  as  it  did  not  follow, 
that  if  one  of  the  mules  was  unsound  the  plaintiff  could  not  recover  for  the 
other,  if  sound,  notwithstanding  the  warranty. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  County ; 
the  Hon.  E,.  S.  Canby,  Judge,  presiding. 

Mr.  D.  C.  Jones,  for  the  plaintiif  in  error. 

Mr.  W.  W.  WiLLARD  and  Mr.  H.  C.  Goodnow,  for  the 
defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  on  a  promissory 
note.  The  defense  sought  to  be  interposed  is,  that  there  was 
a  failure  of  the  consideration  for  which  the  note  was  given. 
It  was  given  to  secure  the  purchase  money  of  a  pair  of  mules, 
sold  by  the  agent  of  the  plaintiff  to  the  defendant  ChitM^ood. 
It  is  alleged,  that  the    agent  of  the   plaintiff  warranted  the 
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mules  to  be  sound,  when,  in  fact,  they  were  not  sound,  and  by 
reason  of  the  unsoundness,  they  both  died  shortly  after  they 
were  sold  to  the  defendant. 

There  is  a  conflict  of  evidence  as  to  whether  there  was,  in 
fact,  any  warranty  as  to  the  soundness  of  the  mules,  at  the 
time  of  the  sale.  We  think,  however,  that  the  evidence  on 
that  question  greatly  preponderates  in  favor  of  the  defendants, 
and  fully  sustains  the  finding  of  the  jury. 

It  is  insisted  that  Delano,  the  agent  of  the  plaintiff,  had  no 
authority  to  make  the  warranty,  and  if  any  was  made,  the 
plaintiff  was  in  no  way  bound  by  it. 

The  facts  in  the  case  are  briefly  these  :  The  plaintiff  owned 
a  farm  in  Marion  county,  but  did  not  reside  on  it.  Delano 
was  his  managing  agent  on  this  farm,  and  had  charge  of  the 
stock.  He  was  fully  authorized  by  De  Pew,  the  plaintiff's 
general  agent,  to  make  the  sale,  and  plaintiff  subsequently 
ratified  the  sale  by  accepting  the  note.  It  would  be  inequit- 
able to  permit  the  plaintiff  to  ratify  so  much  of  the  contract 
as  was  favorable  to  his  interest,  and  to  repudiate  that  which 
was  unfavorable.  The  agent  was  acting  under  a  general 
authority,  and  Ave  must  regard  the  acts  of  the  agent  as  the 
acts  of  the  principal,  and  under  the  circumstances  proven, 
hold,  that  the  plaintiff  is  bound  by  any  warranty  that  was 
made  by  his  agent,  in  making  the  sale.  Markle  v.  Haskins, 
27  111.  382. 

The  only  doubtful  question,  presented  by  the  facts  in  the 
case  is,  whether  the  mules  were  both  unsound  at  the  time  of 
the  sale. 

As  to  one  of  them  there  can  be  no  doubt.  The  evidence 
abundantly  establishes  the  fact,  that  one  of  them  was  sick 
before  the  sale,  and  that  the  agent  of  the  plaintiff  knew  it. 
In  regard  to  the  other  one,  there  is  some  doubt,  upon  the  evi- 
dence contained  in  the  record.  It  does  not  clearly  appear, 
that  there  was  anything  the  matter  with  it  at  the  date  of  the 
sale. 
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In  view  of  the  evidence,  we  think  the  third  instruction 
given  for  the  defendants,  was  erroneous. 

The  jury  were  instructed,  that  "if  they  believe,  from  the 
evidence,  that  the  mules,  or  either  of  them,  were  sick  while  in 
possession  of  Cochran,  and  it  was  known  to  Cochran,  or  his 
agent,  when  he  sold  the  mules  to  the  defendant,  and  he  told 
the  defendant  that  they  were  sound,  and  the  defendant  pur- 
chased the  mules,  relying  upon  the  soundness  of  the  mules,  it 
would  be  a  fraud  on  the  defendant,  and  Cochran  was  bound 
by  it  if  he  afterwards  sanctioned  the  contract,  and  they  should 
find  for  the  defendant." 

This  instruction  does  not  state  the  law  correctly,  as  appli- 
cable to  the  facts  of  this  case.  The  jury  were  told,  that  "  ?/ 
either"  of  the  mules  was  sick  they  should  find  for  the 
defendants. 

There  was  no  offer  to  return  the  property  and  rescind  the 
contract  on  the  ground  of  the  deceit  practiced  on  the  defend- 
ant, but  he  chose  to  retain  it,  and  it  does  not  follow  that  if 
one  was  unsound  the  plaintiff  could  not  recover  for  the 
other,  if  sound,  notwithstanding  the  warranty.  Such  an 
instruction  was  calculated  to,  and  we  have  no  doubt  did,  mis- 
lead the  jury  on  the  evidence  in  the  case. 

For  the  error  indicated,  the  judgment  will  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Stephen  S.  Hall 

V. 

John  D.  Fkeeman. 

1.  Assignment  of  promissory  note — proof  of,  when  necessary  and  when 
not.  At  the  common  law,  in  au  action  on  a  promissory  note  by  an  assignee 
thereof  against  the  maker,  the  plaintiff  is  required  to  prove  that  the 
indorsement  was  made  by  the  person  by  whom  it  purports  to  liave  been 
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made,  and  where  the  indorsemeDt  is  special,  that  the  iudorsee  is  the  person 
described  in  it. 

3.  Though,  when  the  handwriting  of  the  indorser  is  proved,  possession 
of  the  note  might  be  prima  facie  evidence  of  ownership. 

3.  The  59th  section  of  the  Practice  Act  (R.  S.  421),  which  declares  that 
**in  actions  upon  bonds,  notes,  and  all  other  writings  made  assignable  by 
law,  in  the  name  of  the  assignee,  the  plaintiff  shall  not  be  held  bound  to 
prove  the  assignment  or  the  signature  of  any  assignor,  unless  the  fact  of 
assignment  be  put  in  issue  by  plea,  verified  by  the  affidavit  of  the  defend- 
ant, or  some  credible  person,  stating  tliat  he  believes  the  facts  stated  in  the 
plea  are  true,"  does  not  apply,  unless  the  plaintiff  declares  specially  upon 
the  instrument. 

Appeal  from  the  Circuit  Court  of  Jackson  county ;  the 
Hon.  M.  C.  Crawford,  Judge,  presiding. 

Messrs.  Allex,  Mulkey  &  Wheeler,  for  the  appellant. 

Mr.  U.  E.  E-OBINSON,  and  Mr.  T.  B.  Tanner,  for  the  appel- 
lee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee  against 
appellant,  in  the  Jackson  county  circuit  court.  The  case  was 
tried  by  the  court,  without  a  jury,  upon  the  common  counts 
and  the  general  issue.  There  had  been  a  special  count  upon 
a  promissory  note,  but  the  court  sustained  a  demurrer  to  it, 
and  appellee's  counsel  went  to  trial  upon  the  common  counts 
alone.  He  offered  in  evidence  a  promissory  note,  nuule  by 
appellant,  whereby  he  promised  to  pay  Joseph  Benoist,  or 
order,  $1500  one  day  after  date,  for  value  received.  The  note 
purported  to  have  been  specially  indorsed  by  the  payee  to 
John  Nevins,  or  order;  by  Nevins  to  Shapleigh  &  Co.  or  order, 
and  by  the  latter  to  appellee.  Appellant's  counsel  objected  to 
the  note  as  evidence,  without  proof  of  the  genuineness  of  the 
indorsements.  The  court  overruled  the  objection,  admitted  the 
note  in  evidence  without  such  proof,  and  gave  appellee  judg- 
ment for  the  amount  found  due  upon  it.  Exception  was  taken 
to  this  ruling,  and  the  case  brought  here  by  appeal. 
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In  such  cases,  the  rule  at  common  law  is,  that  the  indorse- 
ment is  to  be  proved  in  the  ordinary  mode,  like  other 
handwriting.  The  plaintiff  is  required  to  show  that  the 
indorsement  was  made  by  the  person  by  whom  it  purports  to 
have  been  made,  and  when  the  indorsement  is  special,  that  the 
indorsee  is  the  person  described  in  it.  3  Phil.  Ev.  (6th  Am, 
Ed.)  189.  When  the  handwriting  of  the  indorsers  is  proved, 
possession  of  the  note  might  be  prima  facie  evidence  of  owner- 
ship. 

The  plaintiff  below  was  subject  to  the  requirements  of  this 
rule,  unless  relieved  by  the  59th  sec.  of  the  Practice  Act  (E.. 
S.  421),  which  declares  that,  "  in  actions  upon  bonds,  notes,  and 
all  other  writings  made  assignable  by  law,  in  the  name  of  the 
assignee,  the  plaintiff  shall  not  be  held  bound  to  prove  the 
assignments  or  the  signature  of  any  assignor,  unless  the  fact 
of  assignment  be  put  in  issue  by  plea,  verified  by  the  affidavit 
of  the  defendant,  or  some  credible  person,  stating  that  he 
believes  the  facts  stated  in  the  plea  are  true." 

That  this  statute  was  intended  to  apply  only  to  cases  where 
the  plaintiff  declares  specially  upon  the  instrument,  seems  to 
admit  of  little  question.  It  is  only  when  the  note  is  declared 
on,  that  the  action  may  be  said  to  be  upon  it.  Peake  v.  The 
Wabash  Railroad  Co.  18  111.  88.  ^ 

When  it  is  introduced  under  the  common  counts,  it  is  offered 
as  evidence  of  the  general  duty  to  pay,  and  is  but  evidence. 
Any  of  the  presumptions  which  the  writing  affords,  when  so 
offered,  may  be  contradicted  by  other  evi(Jence,  and  the  jury 
must  draw  their  conclusion  of  fact  from  the  whole  evidence. 
3  Phil,  on  Ev.  186. 

This  conclusion  is  strongly  supported  by  the  language  of  the 
statute  itself.  In  actions  upon  bonds,  notes,  etc.,  made  assign- 
able by  law,  brought  in  the  name  of  the  assignee,  the  plaintiff 
shall  not  be  bound  to  prove  the  signature  of  the  assignor 
"  unless  the  fact  of  the  assignment  be  put  in  issue  by  plea/' 
etc. 
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Thus  it  must  be  an  action  upon  an  instrument  assignable  by 
law,  brought  in  the  name  of  the  assignee,  and  in  which  it  is 
practicable  to  put  the  fact  of  the  assignment  in  issue  by  plea. 
When  a  plaintiff  files  a  declaration  in  the  common  counts 
alone,  and  attaches  the  copy  of  a  note,  the  defendant  can  not 
plead  to  the  note,  he  must  plead  to  the  counts. 

An  issue  of  fact  is  formed  by  the  allegation  of  a  matter  of 
fact  by  one  party,  and  a  denial  of  it  by  the  other.  How  could 
the  defendant,  by  a  plea  to  the  common  counts,  put  in  issue  the 
fact  of  the  assignment  of  an  instrument,  when  no  such  fact  is 
either  alleged,  or  implied  from  anything  that  is  alleged  in  the 
counts  ? 

We  are  satisfied  that  the  court  erred  in  admitting  the  note 
in  evidence,  and  giving  judgment  against  appellant  upon  the 
evidence,  without  proof  of  the  signatures  of  the  assignors. 

For  this  reason  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Joel  G.  Mokgan  et  al. 

The  People  of  the  State  of  Illinois, 
for  the  use  of  Thomas  Lewis. 

1.  Execution — who  may  control  it.  An  execution  is  the  process  of  the 
plaintiff  therein ;  and  he  lias  the  right  to  control  it  without  any  interfer- 
ence on  the  part  of  attorney  or  officer. 

2.  Officer — liability  for  disregarding  instructions  of  plaintiff  in  exeeu- 
tion.  "Where  an  officer  sells  property  contrary  to  the  instructions  of  the 
plaintiff  to  suspend  the  sale,  he  thereby  incurs  a  liability  to  the  defendant 
in  the  execution,  for  the  damage  sustained  by  reason  thereof. 
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8.  So,  it  is  no  answer  to  the  declaration,  in  an  action  of  debt  on  a  sher- 
iffs bond,  where  the  breach  assigned  is,  that  the  officer  sold  property  of 
the  defendant  in  the  execution,  after  being  ordered  by  the  plaintiff  to  sus- 
pend the  sale,  that  the  property  was  so  sold  by  virtue  of  such  execution,  in 
the  hands  of  the  officer,  against  the  goods  and  chattels  of  said  defendant. 

4.  Nor  is  it  a  defense  that  the  sale  was  so  made  by  direction  of  the 
plaintifi''s  attorney,  it  not  appearing  but  that  the  attorney  may  have  viola- 
ted the  orders  of  the  plaintiff. 

5.  Same — receiving  instructions  by  telegraph.  It  is  competent  for  the 
plaintiff  in  an  execution,  to  direct  the  sheriff  by  telegraph,  to  suspend  a  sale 
thereunder. 

6.  Evidence — telegraphic  dispatch.  In  such  case,  the  telegram  delivered 
to  the  sheriff  at  the  end  of  the  line  is  the  original  message — is  evidence  of 
its  contents,  and  obligatory  upon  the  officer. 

7.  The  question  as  to  what  is  the  original  message,  depends  upon  whose 
agent  the  telegraph  is.  Where  the  party  sending  a  message  is  the  respon- 
sible party,  and  sends  a  message  for  the  purpose  of  giving  directions  to  be 
acted  upon,  then  the  message  delivered  at  the  end  of  the  line  is  the 
original. 

Appeal  from  the  Circuit  Court  of  Alexander  county  ;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

Messrs.  Allen,  Webb  &  Butler,  for  the  appellants. 

Mr.  D.  T.  Linegar,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  declaration,  in  this  case,  was  in  debt,  on  a  sheriff's 
bond. 

The  pleas  were,  non  est  factum  not  sworn  to  ;  second,  that 
the  sheriff  was  not  ordered  to  suspend  the  sale  ;  third,  that 
the  sheriff  had  an  execution  against  the  goods  and  chattels  of 
Lewis,  by  virtue  of  which  he  sold  the  property,  according  to 
law,  as  he  lawfully  might;  fourth,  that  the  sheriff  sold  the 
property  by  the  order  and  direction  of  the  attorney  of  the 
plaintiff. 

A  demurrer  was  sustained  to  the  third  and  fourth  pleas. 

Was  it  error  to  sustain  the  demurrer?  The  answer  must 
depend  upon  the  character  of  the  breaches  assigned. 
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The  declaration  avers,  that  the  sheriiF  had  an  execution  in 
favor  of  Boyer,  and  against  Lewis,  by  virtue  of  which  he  lev- 
ied upon  certain  shares  of  stock,  and  advertised  a  sale  on  the 
29th  day  of  October,  1867;  that  the  defendant  in  the  execu- 
tion paid  off  and  satisfied  the  same  on  the  28th  of  October, 
except  the  costs,  and  that,  prior  to  the  sale,  the  plaintiff  in 
the  execution  ordered  a  suspension  thereof,  and  that  the  sher- 
iff refused  to  suspend,  and  sold  stock   of  the  value  of  $5,000. 

The  third  and  fourth  pleas  do  not  answer  the  declaration. 

Pleas  in  bar  must  show  that  the  plaintiff  has  no  cause  of 
action.  They  should  answer  the  gist  of  the  action.  They 
must  deny,  or  confess  and  avoid  the  facts  stated  in  the  dec- 
laration.    2  Saund.  Plead.  646,  et  seq. 

The  gist  of  this  action — the  true  issue — was,  whether  the 
plaintiff  had  ordered  the  sheriff  to  suspend  the  sale.  These 
pleas  constitute  no  justification  of  the  breach,  nor  do  they  con- 
fess and  avoid  it. 

An  officer  might  proceed  strictly  in  accordance  with  the  law 
governing  the  conduct  of  an  execution  in  his  hands,  and  yet 
be  guilty  of  the  breach  assigned.  He  may  have  an  execution 
in  due  form  ;  levy  it  ujson  property  liable  to  seizure ;  make 
proper  advertisement  of  a  sale,  and  fully  comply  with  the 
formal  requirements  of  the  law ;  yet,  if  he  should  sell  in  utter 
disregard  of  the  instructions  of  the  plaintiff,  he  incurs  a  lia- 
bility to  the  defendant  in  the  execution. 

Tlie  third  plea  does  not,  then,  traverse  the  material  portion 
of  the  breach. 

The  fourth  is  no  better  than  the  third  plea. 

The  breach  is,  that  the  plaintiff  suspended  the  sale;  the 
plea  is,  that  the  attorney  directed  it ;  but  non  constat  that  he 
may  not  have  violated  the  orders  of  the  plaintiff. 

The  execution  is  the  process  of  the  }>laintiff,  and  he  has  the 
right  to  control  it  without  any  interference  on  the  part  of 
attorney  or  officer.  Reddiok  v.  Administrators  of  Cloud,  2 
Oilm.  670. 

The  demurrer  was  rightly  sustained. 
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It  is  insisted,  that  the  refusal  of  the  court  to  permit 
Wheeler,  an  attorney,  who  had  some  supervision  over  the  exe- 
cution, to  detail  the  instructions  given  to  the  officer,  by  him^ 
on  the  morning  of  the  sale,  was  error. 

Prior  to  the  sale,  the  officer  had  received  a  letter  from  the 
attorney  of  record,  and  a  telegram  from  the  plaintiff,  to 
return  the  execution  satisfied.  The  proof  is  conclusive,  that  a 
stay  of  the  sale  was  ordered  by  the  plaintiff;  and  this  was 
known  by  the  officer  as  well  as  Wheeler,  before  the  sale.  The 
officer  should  not  have  been  governed  by  any  instructions  ema- 
nating from  Wheeler,  under  the  circumstances ;  and  Wheeler 
should  not  have  given  any  directions  in  opposition  to  the  let- 
ter and  telegram. 

The  alleged  error,  if  it  was  one,  was  error  without  predju- 
dice,  and  should  not  reverse. 

Error  is  assigned  upon  the  refusal  of  the  court  to  give  the 
6th,  7th,  8th  and  9th  instructions,  asked  by  appellant. 

The  6th  is,  substantially,  that  though  the  sheriff  received 
the  telegraphic  dispatch,  yet  it  was  not  evidence  upon  which 
he  was  bound  to  act  and  postpone  the  sale. 

The  9th  is,  that  the  dispatch  received  at  the  office  to  which 
it  was  sent,  is  not  legal  evidence  of  its  contents. 

The  argument  of  counsel  is  so  very  concise,  that  we  do  not 
know  tliat  we  apprehend  his  objection. 

The  6th  instruction  seems  to  assume,  that  directions  to  offi- 
cers to  control  them  in  the  performance  of  their  duties,  can 
not  be  given  by  telegraph,  so  as  to  be  obligatory  upon  them. 

In  this  age  of  telegraphs — when  by  means  of  them  impor- 
tant contracts  are  concluded  every  day — thousands  of  dollars 
transferred  from  one  to  another — and,  indeed,  a  large  portion 
of  the  commerce  of  the  country  carried  on — it  is  too  late  to 
urge  the  objection  that  officers  can  not  be  directed  by  tele- 
graphic communication.  The  objection  would  apply,  with 
equal  force,  to  a  communication  by  mail. 

In  this  case,  the  original  was  identified  and  read  to  the  jury, 
and  it  was  competent  evidence  of  its  contents. 
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The  case  of  Matteson  v.  Noyes,  25  111.  591,  merely  decides 
that  a  copy  of  a  telegram  is  not  evidence,  but  that  the  origi- 
nal must  be  produced. 

The  question  arises,  what  is  to  be  regarded  as  the  original, 
in  the  case  at  bar  ?  This  depends  upon  whose  agent  the  tele- 
graph is.  Where  the  party  sending  a  message  is  the  respon- 
sible party,  and  sends  a  message  for  the  purpose  of  giving 
directions  to  be  acted  upon,  then  the  message  delivered  at  the 
end  of  the  line,  is  the  original.  Redfield  on  Car.  &c.,  400; 
Durkee  v.  Vermont  Central  Bailway,  29  Vt.  127. 

The  telegram  in  this  case,  delivered  to  the  sheriff  at  the  end 
of  the  line,  was  the  original  message  ;  was  evidence  of  its  con- 
tents ;  and  the  officer  was  bound  to  act  upon  it.  He  had  full 
notice  of  the  wish  of  the  plaintiff  to  suspend  the  sale. 

The  7th  instruction  is  to  the  effect,  that  the  market  value 
of  the  stock  levied  on  and  sold,  is  to  be  determined  by  the 
preponderance  of  the  evidence.  This  is  substantially  embraced 
in  the  4th  instruction,  which  was  given  for  appellant. 

The  8th  instruction  refused,  is  identical  with  the  5th,  given 
for  appellant. 

A  court  should  not  confuse  the  jury,  nor  encumber  the 
record,  by  a  repetition  of  instructions. 

The  several  errors  are  not  Avell  assigned,  and  the  judgment 

must  be  affirmed. 

Judgment  affirmed. 


Daniel  L.  Gold 

V. 

Joseph  S.  Johnson. 

1.  Dissolution  of  injunction — in  wliat  manner  effected — striking  cause 
from  the  docket.  A  suit  restraining  by  injunctiou  tlie  collection  of  a  judg- 
ment, was  commeiiced  and  the  writ  served  in  Jiiiiu  or  July  of  1857.      The 
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case  was  continued,  from  term  to  terra,  until  the  September  term  of  1862, 
when  the  following  order  was  made :  "  Ordered  that  this  cause  go  oflf  the 
docket."  On  the  14th  of  March,  1867,  execution  issued  upon  the  judg- 
ment and  was  levied  on  property  of  the  debtor,  and  a  sale  thereof  made  on 
the  13th  of  April  following:  Held,  the  order  striking  the  case  from  the 
docket,  acquiesced  in,  and  no  attempt  made  to  reinstate  the  case,  was  a  vir- 
tual dissolution  of  the  injunction. 

2.  Levy  upon  realty — wTietJier  a  satisfaction.  A  levy  of  an  execution 
on  real  estate  of  value  sufficient  to  satisfy  it,  does  not,  like  a  levy  ou  per- 
sonal property,  operate  while  the  levy  is  undisposed  of  as  such  a  satis- 
faction of  the  judgment  as  would  be  a  bar  to  any  attempt  to  enforce  the 
collection  of  the  judgment  in  any  other  way.  The  fact  that  such  a  levy 
has  been  made,  does  not  affect  the  validity  of  the  purchaser's  title  to  other 
lands  of  the  debtor,  sold  under  an  execution  subsequently  issued. 

Writ  of  Error  to  the  Circuit  Court  of  Lawrence  county, 
the  Hon.  R.  S.  Canby,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Gold  against 
Johnson,  to  recover  certain  premises.  A  trial  by  jury  resulted 
in  a  verdict  for  the  defendant.  A  new  trial  being  awarded, 
the  defendant  again  recovered  a  verdict,  upon  which  the  court 
entered  judgment.  The  plaintiJBF  brings  the  record  to  this 
court. 

Mr.  J.  G.  Bowman  and  Mr.  B.  B.  Smith,  for  the  plaintiff 
in  error. 

Mr.  A.  Shaw  and  Mr.  W.  B.  Cooper,  for  the  defendant  in 
error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Objections  were  taken  to  the  validity  of  the  plaintiff's  title 
in  this  case,  derived  under  a  sheriff's  sale  on  execution,  that 
the  collection  of  the  judgment  on  Avhich  the  execution  issued, 
was  enjoined  when  the  sale  was  made,  and  that  a  prior  execu- 
tion had  been  levied  on  real  estate,  which  levy  still  subsisted. 

It  is  sufficient  to  say  of  the  first  objection,  that  we  do  not 
find  it  to  be  founded  in  fact. 
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The  writ  of  injunction  was  served  in  June  or  July  of  1857, 
the  injunction  suit  was  continued  from  term  to  term^  until  the 
September  term,  1862,  when  the  following  order  was  made: 
"  Ordered  that  this  cause  go  oflp  the  docket.'' 

The  execution  under  which  the  sale  was  made,  was  issued 
on  the  14th  day  of  March,  1867,  and  sale  made  on  the  13th 
of  April  following. 

The  order  striking  the  case  from  the  docket,  acquiesced  in  as 
it  was  by  the  complainant,  with  no  attempt  to  reinstate  the 
case,  was  a  virtual  dissolution  of  the   injunction. 

As  to  the  second  objection,  a  levy  of  an  execution  on  real 
estate  of  value  sufficient  to  satisfy  it,  does  not,  like  a  levy  on 
personal  property,  operate  while  the  levy  is  undisposed  of  as 
such  a  satisfaction  of  the  judgment,  as  would  be  a  bar  to  any 
attempt  to  enforce  the  collection  of  the  judgment  in  any  other 
way.  Gregory  et  al.  v.  Stark  et  al.  3  Scam.  611.  The  circum- 
stance, that  a  prior  execution  had  been  levied  on  other  real 
estate,  does  not  affect  the  validity  of  the  plaintiff's  title. 

The  first,  third  and  fourth  instructions,  asked  by  the  plain- 
tiff and  refused  by  the  court,  asserted  the  views  here  expressed. 

The  first  and  third  instructions  given  for  the  defendant, 
were  in  denial  of  them. 

In  the  refusing  and  giving  of  these  instructions,  there  was 
error. 

The  alleged  variances  and  omissions  in  the  judgment,  execu- 
tion, and  sheriff's  deed,  urged  by  the  defendant  in  error,  are 
immaterial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  Pickering 

V. 

Wasden  Driggers. 

Chanckry— jurisdiction  of,  to  set  aside  sJieriff''s  sale — laches.  Inadequacy 
of  consideration  alone,  unaccompanied  by  other  ground  of  interference,  is 
rarely,  if  ever,  held  a  sufficient  reason  for  setting  aside  a  sheriflTs  sale  of 
real  estate.  And  even  if  so  considered,  a  delay  of  seventeen  years  in  seek- 
ing the  relief,  while  unexplained,  would  prevent  the  action  of  the  court  in 
that  regard. 

Writ  of  Error  to  the  Circuit  Court  of  White  county ;  the 
Hon.  James  M.  Pollock,  Judge,  presiding. 

Messrs.  Crebs  &  Conger,  and  Mr.  William  J.  Allen,  for 
the  plaintiff  in  error. 

Mr.  T.  B.  Tanner,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  is  a  bill  in  chancery,  filed  in  1866,  to  set  aside  a  sher- 
iff's sale  of  real  estate,  made  in  1849,  on  the  ground  of 
inadequacy  of  consideration.  The  inadequacy  was,  no  doubt, 
very  great ;  but  that  alone,  unaccompanied  by  some  other 
ground  of  interference,  is  rarely,  if  ever,  held  a  sufficient 
reason  for  setting  aside  a  sale,  and  certainly  can  never  be  so 
regarded  after  a  lapse  of  seventeen  years  from  the  making  of 
the  sale.  Even  if  the  court  could  have  given  the  desired 
relief,  if  asked  in  time,  the  delay  alone,  while  unexplained, 
would  prevent  its  action  at  this  late  day. 

The  decree  of  the  circuit  court  dismissing  the  bill,  is  affirmed. 

Decree  affi,rmed. 


5 — 59th  III. 
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William  S.   Smith,  Sr.  et  al. 
Amekicus  Cornell  et  al. 

Evidence — presumption.  A  party  purcliased  of  another  a  lot  of  mules 
at  a  specified  price  per  head.  In  an  action  b_y  the  vendor  against  the  pur- 
chaser for  the  price  of  a  portion  of  the  mules,  the  rest  having  been  paid  for, 
the  plaintiff  declaring  on  the  common  counts,  to  which  the  general  issue 
was  filed,  vvitli  a  notice  of  set  off,  the  defendant  relying  upon  an  agreement 
that  the  pajaneiit  was  to  be  settled  with  a  third  person,  it  was  held,  the 
plaintiff  having  proven  the  sale  of  the  mules  to  the  defendant,  it  devolved 
upon  the  latter  to  show  that  the  purchase  was  uot  in  the  usual  course  of 
business,  and  that  some  special  contract  or  agreement  was  made  in  refer- 
ence to  the  purchase,  to  rebut  llie  presumption  that  the  money  was  to  be 
paid  to  the  vendor. 

Appeal  from  the  County  Court  of  Bond  county ;  the  Hon. 

Enrico  Gaskins,  Judge,  presiding. 

Messrs.  S.  A.  &  A.  C.  Phklps,  for  the  appellants. 

Mr.  S.  P.  Moore,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellees,  in  the 
Bond  county  court,  against  appellants,  to  recover  the  price  of 
a  portion  of  a  lot  of  mules,  which  were  sold  by  appellees  to 
appellants  on  the  2d  day  of  November,  1869.  The  declaration 
contained  the  common  counts,  and  to  it  the  general  issue  was 
filed,  with  a  notice  of  set  off.  A  trial  by  jury  was  had,  result- 
ing in  a  verdict  in  favor  of  plaintiff^s,  when  a  motion  for  a  new 
trial  was  entered,  but  overruled  by  the  court,  and  judgment 
rendered  upon  the  verdict,  from  which  an  appeal  is  prosecuted 
to  this  court,  and  various  errors  are  assigned  on  the  record. 

The  parties  were  sworn,  and  their  evidence  is  in  conflict  as 
to  the  ownership  of  the  property  sold,  and  as  to  the  payment 
of  the  purchase  price.  Defendants  claim  that  five  of  the  ten 
mules  purchased  belonged  to  one  Jenkins,  and  that  Cor- 
nell  agreed    to   sell   them,    and    let    the     defendants    settle 
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with  Jenkins;  but  this  is  positively  and  unequivocally 
denied  by  Cornell,  who  sold  the  mules  to  Smith,  Jr.  There  is 
no  dispute  that  appellants  purchased  ten  mules  of  appellees 
at  $125  per  head  ;  and  having  proved  that  fact,  it  devolved 
upon  appellants  to  prove  that  the  purchase  was  not  in  the 
usual  course  of  business,  and  that  some  special  contract  or 
agreement  was  made  in  reference  to  the  purchase,  to  rebut  the 
presumption  that  the  money  was  to  be  paid  to  the  vendor. 
Appelhmt  Smith,  Jr.,  testifies  to  a  special  arrangement,  but 
Cornell  denies  it.  Smith  says  five  of  the  mules  belonged 
to  Jenkins.  Cornell  admits  that  he  had  mules  belonging  to 
Jenkins,  but  denies  that  he  agreed  to  sell  them  to  appellants, 
and  permit  them  to  set  off  the  amount  against  their  claim  on 
Jenkins. 

In  this  conflict  of  evidence,  the  jury  have  given  credit  to 
Cornell,  and  we  fail  to  perceive  anything  in  the  record  which 
indicates  that  they  did  wrong  in  so  doing.  It  was  their  pro- 
vince to  weigh  the  testimony,  and  give  weight  to  such  as  they 
believed  to  be  true,  and  reject  such  as  they  were  unable  to 
believe. 

We  are  not  prepared  to  say  that  they  should  have  given 
credit  to  Smith's,  rather  than  Cornell's,  evidence.  Appellants 
have  failed,  by  a  preponderance  of  evidence,  to  establish  the 
special  agreement  relied  upon,  and  the  proof  warranted  the 
finding  of  the  jury. 

We  perceive  no  force  in  the  objection,  that  the  court  admit- 
ted improper  evidence.  The  portion  objected  to  may  have 
been  remote,  but  it  tended  to  shed  light  upon  the  transaction, 
and  was  not,  so  far  as  we  can  see,  calculated  to  either  mislead 
or  confuse  the  jury. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
court  below  is  therefore  affirmed. 

Judgment  affirmed. 
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George  Sattler 

V, 

The  People  of  the  State  of  Illinois. 

1.  Criminal,  law — return  of  indictment  into  open  court.  Before  a  party 
can  be  legally  tried  on  au  indictment,  it  must  appear  from  the  record,  that 
the  indictment  was  returned  bj^  the  Grand  Jury  into  open  court.  Such 
fact  not  appearing  in  the  record,  a  motion  in  arrest  of  judgment  should  be 
allowed. 

2.  The  minutes  of  the  judge  are  no  part  of  the  record,  and  although 
they  show  the  indictment  to  have  been  so  returned,  that  does  not  have  the 
force  or  effect  of  a  record. 

3.  Malicious  mischief — \Dlmt  constitutes.  Upon  the  trial  of  a  party  on 
an  indictment  for  malicious  mischief,  it  appeared  there  was  a  controversy 
between  the  prosecutors  and  the  defendant,  in  regard  to  the  possession  of 
a  certain  lot  of  ground,  the  defendant  being  in  the  actual  possession.  Upon 
the  prosecutors  attempting  to  run  a  division  fence  across  the  lot,  the 
defendant  took  up  the  posts  and  tore  off  the  boards,  while  the  fence  was 
in  process  of  erection,  and  forbade  them  from  making  the  fence,  protesting 
thej'  had  no  right  to  do  so,  and  that  he  was  paying  rent  for  the  whole  of  the 
premises:  Held,  an  instruction  offered  bj'  the  defendant,  that  if  the  jury 
believed,  from  the  evidence,  he  was  in  possession  of  the  premises  and  pay- 
ing rent,  they  should  find  him  not  guilty,  should  have  been  given.  The 
statute  in  regard  to  malicious  mischief,  (R.  S.  Ch.  30,)  does  not  apply  to 
cases  of  this  kind,  where  opposition  is  made  by  a  claimant  of  premises  of 
which  he  is  in  actual  possession,  to  the  erection  of  a  fence  across  the  same 
without  his  consent. 

4.  Venue — in  criminal  cases,  must  be  proved.  The  failure,  in  a  criminal 
case,  to  prove  the  county  in  which  the  offense  was  committed,  is  fatal  to  a 
conviction. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county;  the 
Hon.  Silas  Ij.  Bryan,  Judge,  presiding. 

This  was  a  prosecution  for  malicious  mischief.  The  indict- 
ment charges  the  defendant  with  maliciously  breaking,  tear- 
ing, and  pulling  down  a  plank  and  post  fence,  and  destroying 
the  same.  It  appears,  the  fence  so  alleged  to  have  been  torn 
down  and  destroyed,  was  in  process  of  erection  by  the  prose- 
cuting witnesses,  across  a  lot  of  ground  in  the  actual  posses- 
sion of  the  defendant,  and  which  he  claimed  he  was  entitled 
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to  as  their  lessee.     The  prosecutors   contended   he  was  only 
entitled  to  a  part  of  the  premises. 

Mr.  G.  Van  Hoorebeke,  for  the  plaintiff  in  error. 

INlr.  Washington  Bushnell,  Attorney  General,  for  the 
people. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  in  the  Clinton  circuit  court,  for 
malicious  mischief,  and  a  verdict  of  guilty  and  a  fine  imposed. 

To  reverse  this  judgment  defendant  brings  the  record  to 
this  court,  assigning  for  error,  that  his  motion  in  arrest  of 
judgment  was  overruled,  and  the  refusal  of  the  court  to  give 
the  instruction  asked  on  his  behalf. 

riiese  points  we  are  of  opinion  are  well  taken.  The  record 
does  not  show  that  the  indictment  wns  brought  into  court  by 
the  Grand  Jury,  There  is  nothing  tending  to  show  this  but 
the  minutes  of  the  judge,  which  he  is  not  required  to  keep, 
and  which  he  does  keep  for  his  own  convenience  merely,  and 
have  not  the  force  or  effect  of  a  record.  It  is  admitted,  the 
clerk  of  the  court  made  no  entry  on  his  minutes  of  the  fact. 
MeCormich  v.  ^Vheehr  et  al.  36  111.  114. 

It  was  held  by  this  court  in  Gardner  v.  The  People,  20  ib. 
430,  that  before  any  party  can  be  tried  on  an  indictment,  it 
must  appear  from  the  record  that  it  was  returned  into  open 
court.  This  fact  does  not  appear,  and  being  absent  the  judg- 
ment should  have  been  arrested. 

It  would  appear  from  the  evidence,  there  was  a  controversy 
between  the  prosecutors  and  the  defendant,  as  to  the  posses- 
sion of  this  lot,  the  defendant  being  in  actual  possession,  and 
on  the  prosecutors  attempting  to  run  a  division  fence 
across  it  the  defendant  took  up  the  posts  and  tore  ofi'  the 
boards,  while  the  fence  was  in  process  of  construction.  The 
defendant  forbade  them  from  making  the  fence,  protesting 
they  had  no  right  so  to  do,  and  that  he  was  paying  rent  for 
the  whole  premises. 
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In  this  view  the  defendant  asked  this  instruction,  which  the 
court  refused : 

"  If  the  jury  believe,  from  the  evidence,  that  defendant 
was  in  possession  of  the  premises  and  paying  rent,  they  should 
find  him  not  guilty." 

We  think  this  instruction  should  have  been  given.  The 
statute  in  regard  to  malicious  mischief,  (R.  S.  Ch.  30,)  does  not 
apply  to  cases  of  this  kind,  where  opposition  is  made  by  a 
claimant  of  premises  of  which  he  is  in  actual  possession,  to 
the  erection  of  a  fence  across  the  same  without  his  consent. 

There  seems  to  be  a  defect  in  the  proof  as  to  the  county  in 
which  the  oiFense  was  committed.  This  is  fatal.  Price  v. 
The  People,  38  ib.  436. 

For  the  reasons  given,  the  judgment  must  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Wesley  W.  Hutchings,  Adm'r  of  E.  M.  Hutchings, 


John  W.  Corgan. 

Evidence — provinff  testimony  of  deceased  icitness  on  former  trial — act  of 
1867.  Ill  an  action  on  a  promissory  note,  against  the  administrator  of  the 
maker,  on  wliich  the  same  party  had  previously  brouglit  suit  against  tlie 
malierin  liis  life  time,  the  latter  testifying  therein  in  his  own  behalf  in 
relation  to  the  note,  but  the  former  took  a  non-suit,  the  defendant  offered 
to  prove  by  a  witness  who  was  a  juror  on  the  trial  of  the  former  suit,  and 
who  stated  that  he  remembered  the  testimony  of  deceased  at  that  time, 
what  the  deceased  testified  to  in  relation  to  thenote,  and  how  his  signature 
thereto  was  obtained:  Held,  the  evidence,  being  material  to  the  issue,  was 
competent  as  falling  within  the  general  rule  that  the  testimony  of  a 
deceased  witness,  on  the  same  subject  matter  between  the  same  parties, 
may  be  given  on  a  second  trial  by  any  one  who  remembers  it,  whether  the 
testimony  was  reduced  to  writing  or  not.  Although  the  action  was 
against  an  administrator,  there  is  nothing  in  the  act  of  1867  that  renders 
such  testimony  incompetent. 
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Appeal  from  the  Circuit  Court  of  Washington  county;  the 
Hon.  S.  L.  Bryan,  Judge,  presiding. 

Mr.  A]\ros  Watts,  for  the  appellant. 

Messrs.  Hosmer  &  Durham,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  suit  was  originally  commenced  in  the  county  court  of 
Washington  county,  and  removed  to  the  circuit  court  of  that 
county,  where  a  trial  was  again  had,  which  resulted  in  a  judg- 
ment for  the  appellee. 

It  was  admitted  on  the  trial,  that  the  appellee^  had  com- 
menced a  suit  against  Elijah  M.  Hutchings,  in  his  life  time, 
on  the  note  now  in  controversy  ;  that  the  said  Hutchings,  on 
the  former  trial,  testified  in  his  own  behalf  in  relation  to  the 
note,  and  that  before  the  final  decision  in  the  cause,  appellee 
took  a  non-suit. 

The  appellant  offered  to  prove  by  the  witness  Driskill,  who 
was  a  juror  on  the  trial  of  the  former  suit,  and  who  stated 
that  he  remembered  the  testimony  of  Elijah  M.  Hutchings, 
now  deceased,  what  the  said  Hutchings  testified  to  at  that 
trial,  in  relation  to  the  note,  and  how  his  signature  thereto  was 
obtained."  The  appellee  objected  to  the  evidence  offered,  and 
the  court  sustained  the  objection.     This  was  error. 

It  is  not  doubted,  that  if  the  deposition  of  the  intestate  had 
been  taken  and  read  on  the  trial  of  the  former  suit,  it 
would  be  competent  evidence  under  the  statute,  in  the  present 
action.  We  see  no  reason  for  making  a  distinction  between 
written  and  oral  testimony  in  such  cases. 

Under  our  statute,  the  intestate  was  a  competent  witness  on 
the  trial  of  the  first  case,  and  the  testimony  now  offered  falls 
under  the  general  rule,  that  the  testimony  of  a  deceased  wit- 
ness, on  the  same  subject  matter  between  the  same  parties, 
may  be  given  on  a  second  trial  by  any  one  who  remembers  it, 
whether  the  testimony  was  reduced  to  writing  or  not.  1 
Greenlf  Ev.  sec.  163  ;  Aulger  v.  Smith,  34  111.  534. 
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Although  the  action  is  against  an  administrator,  there  is 
nothing  in  the  act  of  1867  tliat  renders  such  testimony  incom- 
petent. The  evidence  was  material  to  the  issue,  and  ought  to 
have  been  allowed  to  go  to  the  jury  for  their  consideration,  in 
connection  with  the  other  evidence  in  the  case. 

For  the  error  indicated,  the  judgment  must  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Clarinda  Lilly  et  al. 

V. 

Aakon  Shaw  et  al. 

1.  Amendment  of  decree  in  chancery — within  what  time  it  may  be  made. 
Generallj'-,  after  the  lapse  of  the  term  at  which  a  final  decree  is  entered  in 
&  chancery  proceeding,  alterations  or  amendments  thereto,  upon  motion, 
are  not  allowed. 

3.  The  exceptions  to  this  rule  are  substantially  trhe  same  as  in  cases  of 
Judgments  at  law,  and  are  confined  to  mere  clerical  errors,  or  of  form,  or 
in  respect  to  matters  quite  of  course. 

3.  Same — as  to  taxing  attorney' s  fees  as  costs.  So,  in  a  proceeding  by  bill 
in  chancery  for  the  assignment  of  dower  in  certain  premises,  and  for  parti- 
tion thereof,  after  final  decree,  covering  the  entire  subject  matter  of  tlie 
Buit,  and  the  question  of  costs,  determining  the  proportion  each  party  was 
to  pay,  it  was  held,  incompetent  for  the  court,  upon  motion  at  a  subsequent 
term,  to  so  alter  the  decree  as  to  make  an  allowance  for  the  fees  of  counsel, 
authorized  by  the  act  of  1869  to  be  taxed  as  costs  in  suits  for  partition 
where  the  proceedings  are  amicable. 

4.  An  order  in  such  case  for  the  payment  of  so  large  a  sum  of  money, 
the  fees  allowed  by  the  court  amounting  to  $1200,  without  notice  to  the 
parties  to  be  afi'ected  thereby,  is  void  upon  principles  of  natural  justice, 
without  reference  to  any  other  consideration. 

6.  Besides,  the  allowance  not  being  made  as  costs  taxed  in  the  cause,  as 
contemplated  by  the  statute,  but  the  solicitors,  in  whose  favor  it  was  made, 
being  introduced  as  new  parties  into  tlie  record,  upon  mere  motion,  and  the 
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sum  allowed  to  them  by  name,  the  order,  if  allowed  to  stand,  would  entitle 
them  to  execution  iu  their  favor,  and  was,  iu  that  respect,  irregular. 

6.  Attorney's  fees  as  costs — construction  of  act  of  1869.  The  act  of 
1869,  being  construed  as  intending  the  taxation  of  counsel  fees  in  partition 
suits  ouly  in  cases  where  the  proceedings  are  amicable,  does  not  apply  to 
a  suit  begun  as  an  amicable  one  but  which  afterwards  develops  into  the 
ordinary  case  of  adverse  parties,  at  least  so  far  as  regards  the  services  ren- 
dered after  the  suit  partakes  of  such  nature. 

Appeal  from  the  Circuit  Court  of  Richland  county ;  the 
Hon.  R.  S.  Canby,  Judge,  presiding. 

This  was  a  proceeding  in  the  Richland  circuit  court,  for  par- 
tition and  assignment  of  dower.  Malinda  E.  Crout  and  Sarah 
Chable  being  the  only  heirs  at  law,  and  Clarinda  Lilly,  the 
-widow  of  Thomas  W.  Lilly,  deceased,  uniting  with  them  as 
complainants,  Josiah  Crout,  husband  of  said  Malinda,  and 
Henry  Chable,  husband  of  said  Sarah,  exhibited  their  bill  at 
the  May  term,  A.  D.  1869,  of  said  court,  for  the  assignment 
of  the  dower  of  the  widow  and  partition  between  the  heirs  at 
law  of  certain  real  estate  of  which  Thomas  W.  Lilly  died 
seized,  and  particularly  described  in  the  bill  of  complaint. 

The  ])arties  were  represented  by  Messrs.  Shaw,  Hayvvard  & 
Ivitchell,  as  their  solicitors. 

An  interlocutory  decree  was  entered,  and  commissioners 
appointed,  who  made  their  report  at  the  same  term;  where- 
upon the  parties  assumed  adverse  positions,  Malinda  E.  Crout 
and  Josiah  Crout,  her  husband,  by  Shaw,  Hayward  &  Kitch- 
ell,  excepting  to  the  report,  and  Clarinda  Lilly,  Sarah  Chable 
and  Henry,  her  husband,  appearing  by  Preston  &  Baker,  their 
solicitors,  in  support  of  the  commissioners'  report. 

The  exceptions  to  the  report  were  sustained  by  the  court, 
and  other  commissioners  appointed,  who  made  their  report  at 
the  same  May  term,  to  which  the  Crouts,  by  the  same  solicitors 
as  before,  filed  exceptions,  and  the  other  parties,  by  their  soli- 
citors, contested  the  exceptions  and  sought  to  sustain  the 
report ;  but  the  court  sustained  the  exceptions,  disaffirmed  the 
report  and  made  still  another  appointment  of  commissioners. 
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At  the  October  term,  1869,  the  widow,  having  obtained 
leave  for  that  purpose,  filed  her  cross  bill  for  the  assignment 
of  dower,  by  Preston,  Baker  &  Wilson,  her  solicitors,  which 
Malinda  Grout,  by  her  solicitors,  moved  to  strike  from  the 
files,  but  the  motion  was  overruled. 

The  commissioners  last  appointed  having  filed  their  report, 
it  was  confirmed  by  the  court,  and  a  final  decree  was  rendered 
at  the  October  term,  1869,  setting  off  the  widow's  dower  and 
making  partition  between  the  heirs  at  law,  also  decreeing  that 
the  commissioners  should  receive  the  sum  of  ten  dollars  each 
for  their  services,  to  be  assessed  as  costs,  and  that  each  of  the 
parties  should  pay  one  third  of  the  costs  of  the  proceedings. 

On  the  10th  dav  of  the  October  terra,  1870,  Shaw  &  Hay- 
ward,  without  any  notice  to  either  of  the  appellants,  made  a 
motion  in  the  cause  for  an  allowance  of  attorneys'  fees,  and  the 
record  states  :  "  And  it  being  shown  by  the  evidence  that  the 
estate  of  Thomas  W.  Lilly  was  valued  at  $40,000,  at  least,  an 
allowance  of  f  1200  is  allowed  Aaron  Shaw  and  Horace  Hay- 
ward  for  fees,  one  sixth  to  be  paid  by  the  widow,  and  the 
remainder  by  the  said  Sarah  Chable  and  Malinda  E.  Crout,  in 
equal  proportions,  to  wit :  $500  each." 

On  the  11th  day  of  the  same  term  a  motion  was  made  on 
behalf  of  Clarinda  Lilly  and  Sarah  Chable,  to  set  the  order 
allowing  attorneys'  fees  aside,  which  Avas  granted,  and  on  the 
same  day  the  following  entry  was  made  :  "  And  after  evidence 
heard,  the  allowance  and  judgment  of  yesterday  is  affirmed  ;" 
whereupon  the  widow  and  Sarah  Chable  prayed  an  appeal  to 
this  court. 

Mr.  B.  B.  Smith  and  Mr.  M.  Sch^ffer,  for  the  appellants. 

Messrs.  Shaw  &  Hayward,  pro  se.  and  Mr.  W.  B.  Cooper, 
for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  proceeding  by  bill,  in  the  Richland  circuit  court, 
filed   on  behalf  of  appellants   and   Malinda   E.  Crout,  as  the 
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widoAv  and  heirs  at  law  of  Thomas  W.  Lilly,  deceased,  for  the 
assignment  of  dower  and  partition.  The  suit  was  commenced 
as  an  amicable  one,  the  parties  in  the  first  instance  being  all 
represented  by  Shaw,  Hayward  &  Kitchell,  solicitors.  Soon 
after  the  first  steps  were  taken  in  the  cause,  conflicting,  adverse 
interests  were  developed,  and  appellants  were  required  to 
employ  solicitors  for  themselves.  The  initiative  of  hostilities 
was  taken  on  behalf  of  Malinda  Grout,  one  of  the  two  heirs 
at  law,  with  whom  her  husband  was  joined  as  a  party,  with 
whom  also  appellees  and  Kitchell  took  sides,  and  from  thence 
to  the  final  decree  in  the  cause  at  the  October  term,  1869, 
exclusively  represented  them  in  opposition  to  appellants. 

The  decree  at  that  term  was  final,  covering  the  entire  sub- 
ject matter  of  the  suit,  the  question  of  costs,  determining  the 
proportion  each  party  was  to  pay.  Upon  the  lapse  of  that 
terra,  the  cause  ceased  to  be  pending. 

At  the  October  term,  1870.  one  term,  at  least,  intervening, 
Shaw  and  Hayward,  two  of  the  three  solicitors,  who  had,  after 
the  commencement  of  the  suit,  exclusively  represented  the- 
interests  of  Malinda  Grout  and  her  husband,  made  an  applica- 
tion to  the  court,  upon  motion,  but  without  any  notice  to 
appellants,  for  an  allowance  of  counsel  fees  to  them,  in  the 
cause,  which  had  gone  to  a  final  decree  at  the  October  term, 
1869,  upon  which  the  court,  as  appears  by  the  record,  made  the 
following  order,  viz:  "  And  it  being  shown  by  the  evidence 
that  the  estate  of  Thomas  W.  Lilly  was  valued  at  $40,000,  at 
least,  an  allowance  of  $1200  is  allowed  Aaron  Shaw  and  Hor- 
ace Hayward  for  fees,  one  sixth  to  be  paid  by  the  widow,  and 
the  remainder  by  the  said  Sarah  Ghable  and  Malinda  Grout, 
in  equal  proportions  of  $500  each. " 

On  the  next  day  after  its  entry,  a  motion  was  made  on 
behalf  of  appellants  to  set  the  order  aside,  and  on  the  same 
day  the  following  entry  of  record  appears  :  "  And  after  evi- 
dence heard,  the  allow^ance  and  judgment  of  yesterday  is 
affirmed." 
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The  questions  arising  upon  this  record,  are,  first,  whether 
such  an  alteration  of  the  decree  at  a  subsequent  term,  upon 
motion,  is  allowable ;  and,  second,  whether  the  case  was  one 
within  the  purpose  and  intention  of  the  statute  of  1869, 
respecting  the  allowance  of  counsel  fees  in  suits  for  partition. 

It  is  a  general  rule,  that  when  a  decree  is  regularly  obtained 
and  enrolled,  it  can  not  be  altered,  except  by  bill  of  review.  2 
Daniell's  Ch.  Pr.  1221,  1232;  Bennett  v.  Winter,  2  Johns.  Ch. 
205;  Wiser  v.  Blakely,  id.  488;  Head  v.  Ai-mes,  3  Vermont, 
148  ;  Millspaugh  v.  IIcBride,  7  Paige,  509  ;  Bramlette  v.  Picket, 
2  A.  K.  Marshall,  11. 

The  English  practice  of  enrollment,  which  has  substantially 
gone  into  disuse  in  that  country,  has  never  been  adopted  in  this 
State,  and  the  only  efiect  of  enrollment  seems  to  have  been 
that,  before  enrollment,  the  decree  was  not  regarded  as  a 
record,  was  subject  to  be  altered  by  the  court  itself,  upon  a 
rehearing ;  while  a  decree  which  had  been  enrolled,  was  not 
susceptible  of  alteration,  except  in  a  court  of  appeals,  or  by  bill 
of  review.  But  the  courts  of  this  country,  where  a  practice 
obtains  similar  to  ours,  consider  a  decree  as  enrolled,  or,  in  other 
words,  as  a  complete  record,  \vhen  it  is  regularly  entered,  and 
the  term  at  which  it  was  so  entered  has  elapsed,  Burch  v. 
Scott,  1  Bland,  120  S.  C. ;  1  Gill  &  Johns.  393;  Dexter  v. 
Arnold,  5  Mason,  303,  310;  Whiting  v.  Bank  of  United  States, 
13  Peters,  6,  13. 

The  exceptions  to  the  rule  disallowing  alterations  or  amend- 
ments of  a  decree  after  the  lapse  of  the  term,  upon  motion, 
are  substantially  the  same  as  in  cases  of  judgments  at  law,  and 
are  confined  to  mere  clerical  errors,  or  of  form,  or  in  respect 
to  matters  quite  of  course.  2  Dan.  Ch.  Pr.  1233.  As  to 
amendments  of  judgments,  see  Coughran  v.  Gutchcus,  18  111. 
391  ;  United  States  Bank  v.  Moss,  6  How.  (U.  S.)  31,  and  cases 
there  cited. 

It  was  no  more  allowable  for  the  court,  at  a  subsequent 
term,  to  alter  the  decree  in  respect  to  costs,  than  as  to  the  par- 
tition of  the  property,  or  the  measure  of  the  widow's  dower 
therein. 
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In  Coleman  v.  Surell,  2  Cox,  206,  Lord  Thurlow  would  not 
allow  a  decree  to  be  varied  by  giving  costs  to  a  defendant  who 
was  a  mere  trustee,  and,  as  such,  would  have  been  entitled  to 
them,  if  they  had  been  asked  for  at  the  hearing. 

In  West 071  V.  Haggerston,  Coop.  Rep.  134,  Lord  Ei.don  held 
that,  all  errors  on  the  face  of  the  schedules  could  be  rectified, 
even  after  enrollment,  but  that  there  could  be  no  correction, 
except  of  such  apparent  errors ;  and  he  therefore  held,  that  no 
affidavit  introducing  a  new  fact,  after  enrollment,  could  be  per- 
mitted. 

We  are  clearly  of  opinion,  therefore,  that  it  was  not 
competent  for  the  court  to  alter  the  decree  of  the  October 
term,  1869,  upon  motion  made  at  the  October  terra,  1870  ;  that 
such  a  practice  Avould  divest  judgments  and  decrees  of  all 
sanctity  ;  that  it  is  against  public  policy,  because,  if  allowable, 
there  could  be  no  definite  limit  to  litigation. 

The  order  having  been  made  for  the  payment  by  appellants 
of  this  large  sum  of  money,  without  any  notice  to  them,  was 
void  upon  principles  of  natural  justice,  without  reference  to 
any  other  considerations. 

Ikit,  aside  from  all  other  questions,  the  case  was  not  within 
the  purview  of  the  statute  of  1869.  In  KUgour  v.  Craicford, 
51  111.  250,  it  was  held,  that  the  act  should  be  construed  as 
iiiteiuling  the  taxation  of  counsel  fees  only  in  cases  where  the 
proceedings  are  amicable.  It  does  not  affect  the  question,  that 
this  was  begun  as  an  amicable  suit,  when  it  immediately  devel- 
oi)ed  into  the  ordinary  case  of  adverse  parties.  The  court  surely 
could  not  have~intended  to  allow  appellees,  two  of  the  three 
solicitors  who  filed  the  petition,  the  enormous  sum  of  $1200 
for  merely  filing  the  petition.  If  he  did  not,  then  the  order 
is  to  compel  appellants  to  pay  for  the  services  of  counsel  whose 
principal  efforts  were  on  behalf  of  the  opposite  party,  and 
against  them.  It  would  be  a  novel  addition  to  the  quantum 
meruit  count,  for  professional  services,  to  go  into  our  form  books 
running  thus  :  "  For  the  work,  labor  and  professional  services 
of  plaintiff,  as  an  attorney  at  law,  done  and  performed  as  such 
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attorney  in  a  certain  suit  lately  pending,  etc.,  of  A  B  against 
the  said  defendant,  at  the  request  of,  for,  and  in  behalf  of  the 
said  A  B." 

The  principle  of  such  a  count  would  be  precisely  the  same 
as  that  of  the  allowance  in  question.  It,  no  doubt,  has  hap- 
pened that  the  services  of  attorneys  at  law,  rendered  upon  the 
retainer  of  one  party,  were  of  great  value  to  the  opposite  party. 
But  it  appears  from  the  record  that  the  services  of  appellees 
were  not  of  that  kind.  They  were  evidently  bestowed  with 
zeal,  ability  and  effect  against  appellants. 

The  statute  in  question  was  not  designed  as  an  instrument 
of  injustice,  or  to  throw  the  rights  of  parties  into  confusion. 
Why  are  appellees  any  more  entitled  to  such  an  allowance 
than  the  solicitors  for  appellants?  Then,  what  has  become  of 
Kitchell's  right  to  compensation  ?  Counsel  say  that  he  has 
since  died,  but  appellees  did  not  apply  as  survivors,  or  show 
that  tjieir  rights  were  several,  not  joint,  with  those  of  Kitchell. 

If  appellees  could  rightfully  have  their  allowance  one  year 
after  the  decree,  the  other  solicitors  may,  two  years  after. 

Besides  the  irregularities  pointed  out,  there  is  still  another. 
The  $1200  allowance  was  not  made  as'costs  taxed  in  the  cause, 
but  appellees  were  introduced  as  new  parties  into  the  record, 
upon  mere  motion.  That  sum  was  allowed  to  them  by  name, 
and  they  would  be  entitled  to  execution  in  their  favor,  if  the 
order  were  allowed  to  stand. 

The  order  making  such  allowance  must  be  reversed. 

Order  reversed. 


1871.]  Phelps  t-.  Hubbard.  79 

S^'lliibiis.     Ophiioii  of  tlic  Court. 

Charles  W.  Phelps 

V. 

Harlow  B.  Hubbard. 

1.  HKCOYEnY  on  the  commo7i  CO ujits — or  on  special  count.  In  an  action 
under  tlie  common  counts  to  recover  for  work  done  bj'  the  plaintifl"  for  the 
defendant,  it  appeared  there  was  a  special  contract  in  writing  for  the  per- 
formance of  the  work,  and  tlie  work  liad  been  only  partially  completed. 
Tliere  was  no  abandonment  of  the  contract  by  mutual  consent,  and  uo 
rescission  thereof  by  any  act  of  the  defendant :  Held,  the  rights  of  the  plain- 
tilf  should  be  determined  by  the  contract  alone, — he  could  not  recover 
under  the  common  counts,  the  price  of  the  work  already  performed. 

2.  Nor  did  the  mere  fact,  that  the  parties  had  had  an  accounting,  show- 
ing the  amount  due  the  plaintifi",  and  the  expression  of  an  intention  on  the 
part  of  defendant  to  send  him  some  money,  have  the  effect  to  authorize  a 
recovery  of  that  amount  in  such  an  action. 

Writ  of  Error  to  the  Circuit  Court  of  Union  county;  the 
Hon.  M.  C.  Crawford,  Judge,  presiding. 

Messrs.  Mulkey,  Wall  &  Wheeler,  for  the  plaintiff  in 
error. 

Mr.  William  J.  Allen,  for  the  defendant  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

A  single  point  is  presented  in  this  case  :  whether,  under  the 
facts,  the  plaintiff  can  recover  for  the  work  performed,  when 
there  was  a  special  contract  in  writing? 

The  declaration  is  in  indebitatus  assumpsit,  and  the  proof 
shows  that  there  was  a  written  agreement  under  seal,  between 
plaintiff  in  error  of  the  one  part,  and  defendant  in  error  and 
one  Adams  of  the  other  part,  for  the  performance  of  the  work. 

After  a  partial  performance,  the  parties  had  a  settlement,  as 
it  was  termed  by  plaintiff  in  error,  and  the  result  was  as 
follows : 

"Hubbard's  indebtedness,         -       -       -      $3,754.87 
Credited, 2,959.69 

Amt.  due  Phelps,  -  -  -  $795.18 
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Phelps,  the  only  witness,  testified,  that  after  the  settlement 
he  continued  to  haul  logs ;  that  he  had  never  completed  the 
contract,  and  that  there  had  not  been  any  discharge,  rescission 
or  abandonment  of  it,  by  the  acts  Or  with  the  assent  of  the 
parties. 

The  court  excluded  the  evidence  from  the  jury. 

This  is  assigned  for  error,  and  we  have  been  referred  to  the 
cases  of  Sniilh.  v.  GiUett,  50  111.  292,  and  Buggies  v.  Gatton,  ib. 
412,  in  support  of  the  position  of  counsel  for  plaintiff  in  error. 

The  only  principle  announced  in  those  cases,  which  has  any 
application  to  the  case  at  bar,  is,  that  it  is  error  to  exclude 
from  the  consideration  of  the  jury  any  evidence  which  tends 
to  prove  the  issue  in  the  cause. 

The  propf  in  this  case,  did  not  tend  to  prove  any  indebted- 
ness. The  plaintiff  below  was  the  only  witness,  and  he  stated 
most  explicitly  that  the  work  had  been  only  partially  per- 
formed, and  that  it  was  done  under  a  special  contract  in 
writing,  from  which  he  had  not  been' released. 

The  submission  of  this  proof  to  the  jury,  for  their  delibera- 
tion, would  have  been  a  farce ;  for  a  verdict  in  favor  of  the 
plaintiff,  based  upon  it,  would  have  been  set  aside. 

But  it  is  contended  that,  although  there  was  a  written  con- 
tract, the  parties  accounted  with  each  other  concerning  the 
amount  due,  and  that  there  was  a  promise  to  pay  it.  In  sup- 
port of  this  position,  counsel  cite  Under  hill  y.  Gaff,  48  111.  199. 

The  analogy  between  the  cases  is  not  apparent. 

In  the  case  cited,  the  court  held,  that  from  the  acts  of  the 
parties,  it  was  to  be  inferred  that  the  special  contract  was  abso- 
lutely terminated. 

In  this  case,  the  plaintiff  did  not,  in  his  testimony,  claim  any 
termination  of  the  contract,  but  stated  that  he  was  still  bound 
to  fulfill  it,  according  to  the  original  writing. 

The  assumed  promise  to  pay  the  amount  found  to  be  due, 
consisted  of  the  remark,  on  the  part  of  the  defendant  in  error, 
after   the  accounting,    that  he   would  send   some  money  by 
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express  to   Phelps.     This  did  not  make  a  new  contract,  and 
did  not  end  the  old  one. 

The  contract  was  not  executed  so  that  nothing  remained  to 
be  done  but  to  pay  the  money.  There  was  no  abandonment 
of  it  by  mutual  consent ;  no  rescission  by  the  act  of  the  party 
charged  to  be  in  default. 

The  plaintiff  in  error  could  not,  therefore,  treat  it  as  at  an 
end,  and  recover  for  the  price  of  the  work  performed. 

The  contract  alone  must  determine  his  rights.  1  Chit. 
Plead.  355;  2  Greenlf.  Ev.  sec.  104;  T/iroop  \.  Sherwood,  4 
Gilm.  92 ;  Holmes  v.  Stummel,  24  111.  370 ;  Walka-  v.  Brovm, 
28  111.  378. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


William  Reeves,  Jr. 


Martin  Here,  Executor,  etc. 

1.  Witness — competency — wMiher  widow  of  testatoi'  may  testify  in 
helialf  of  executor.  In  an  action  by  the  executor  of  a  deceased  person,  to 
recover  on  an  account  in  favor  of  the  deceased  against  the  defendant,  it 
was  lidd,  incompetent  for  the  widow  of  the  testator  to  testify  for  the  plain- 
tiff in  relation  to  a  conversation  of  the  defendant  with  her  husband 
in  her  presence  after  their  marriage,  in  regard  to  the  account,  by  which 
it  was  sought  to  prove  an  admission  by  tlie  defendant  of  the  account 
sued  on,  and  a  promise,  on  his  part,  to  pay  the  same  within  the  period 
fixed  by  the  statute  of  limitations  barring  such  an  action,  it  not  appearing 
that  the  witness  bad  a  direct  interest  in  the  event  of  the  suit. 

2.  LmrTATioNS — as  to  the  several  items  of  an  account.  Wliere  all  the 
items  of  an  open,  unliquidated  account  are  on  one  side,  the  last  item  hap- 
pening to  be  within  the  period  fixed  by  the  statute  of  limitations  barring 
an  action  on  the  account,  will  not  draw  after  it  tliose  that  are  of  longer 
standing,  so  as  to  protect  them  from  the  operation  of  the  statute. 

Appeal  from  the  Circuit  Court  of  St.   Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 
6— 59th  III. 
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This  was  an  action  of  assumpsit,  brought  by  Martin  Herr, 
as  executor  of  Adam  Herr,  deceased,  against  William  Reeves,  ' 
Jr.  The  declaration  contained  the  usual  common  counts  for 
goods,  wares,  etc.,  sold  to  Adam  Herr,  in  his  lifetime.  To 
this  declaration  the  defendant  Hied  two  pleas.  First,  gene- 
ral issue,  and  second,  the  plea  of  the  statute  of  limitations. 
The  rej)lication  asserts  that  the  cause  of  action  accrued  within 
five  years.  Upon  a  trial  by  the  court,  a  jury  being  waived, 
judgment  was  rendered  for  the  plaintiff.  The  defendant 
appeals. 

Messrs.  Snyder  &  Dill,  foi-  the  appellant. 
Mr.  John  Hinchcliffe,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  principal  question  in  this  case  is,  whether  the  testi- 
mony of  Catharine  Herr,  the  widoAv  of  Adam  Herr,  was 
rightly  admitted. 

It  is  a  well  settled  general  rule,  that  a  husband  and  wife, 
while  that  relation  exists,  can  not  testify  for  or  against  each 
other.  And  it  is  no  doubt  fully  established  by  the  authorities, 
that  even  after  the  dissolution  of  the  marriage  contract,  the  hus- 
band and  wife  are  not,  in  general,  admissible  to  testify  against 
each  other,  as  to  any  matters  -which  occurred  during  the  exist- 
ence of  that  relation.  Monroe  v.  Twishton,  Peak's  Add.  Ca. 
319;  Doker  v.  Hash,;  Ry.  &  Mo.  198;  1  Greenlf  Ev.  § 
337;  Stein  v.  Bowman,  13  Pet.  210;  Babcock  v.  Booth,  2  Hill, 
182;  Neubrecht  v.  Santmeyer  et  aL  50  111.  75;  O'Connor  v. 
Majoribanks,  4  Man.  and  Gr.  435. 

And  it  is  contended,  that  in  the  latter  case  the  wife  is  only 
excluded  as  a  witness  when  she  is  called  against  her  husband 
or  his  representative,  and  asked  to  disclose  any  fact  imparted 
to  her  by  her  husband  in  the  trust  and  confidence  of  that 
relation ;  and  that  the  present  case,  the  Avidow  having  been 
called  for  her  husband's  representative,  does  not  fall  within 
the  rule. 
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In  the  cases  of  RatcUffv.  Wales,  1  Hill,  63,  and  Diclcerman 
V.  Graves,  6  Cush.  308,  being  actions  bronght  by  a  husband 
for  criminal  conversation  witli  his  wife,  it  was  held,  that  the 
latter,  after  a  divorce  from  the  bonds  of  matrimony,  was  a 
competent  witness  for  the  husband  to  j)rove  the  charge  laid. 

In  both  cases,  the  general  rule  was  admitted,  that  the  hus- 
band and  wife  are  not  competent  to  testify  against  each  other 
as  to  what  occurred  during  the  marriage  relation,  even  after 
the  marriage  contract  was  at  an  end,  and  the  cases  were  held 
not  to  come  within  the  rule,  as  tlie  wife  was  not  called  to  tes- 
tifv  against  but  in  favor  of  the  husband,  and  there  was  no 
violation  of  confidence  reposed  in  her  by  the  husband,  for  he 
himself  called  her  to  testify,  and  the  fact  she  was  offered  to 
prove,  did  not  come  to  her  knowledge  in  consequence  of  the 
marriage  relation. 

These  authorities  favor  the  appellee's  position,  so  far  as  they 
lay  stress  upon  the  fact  that  the  wife  was  not  called  against 
the  husband. 

It  is  laid  down  in  the  text-books,  that  this  rule  of  exclusion 
of  husband  and  wife  as  witnesses  for  or  against  each  other,  is 
adhered  to  after  the  marriage  tie  has  been  dissolved  by  the 
death  of  one  of  the  parties,  or  by  a  divorce  for  adultery;  and 
the  rule  is  so  laid  down  generally,  without  restricting  it  to  the 
case  where  they  are  called  to  testify  against  each  other.  2 
Stark.  Ev.  706;  1  Greenl.  Ev.  §337;  1  PhiU.  Ev.  75;  Tyler 
Inf  and  Gov.  323. 

The  exclusion  of  the  testimony  of  husband  or  wife  for  each 
other,  is  more  frequently  put  upon  the  ground  of  unity  of 
interest,  and  if  that  were  the  only  ground,  the  position  of  the 
appellee  would  be  more  tenable;  but  we  conceive  this  rule  of 
exclusion  does  not  rest  solely  upon  that  ground,  but  on  con- 
siderations of  public  policy  as  well. 

It  has  been  resolved,  says  Lord  Coke,  that  a  wife  can  not 
be  produced  either  against  or  for  her  husband,  quia  sunt  duce 
animce  in  came  una;  and   it  might  be  a  cause  of  implacable 
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discord  and  dissension  between  the  husband  and  the  wife,  and 
a  means  of  great  inconvenience.     1  Co.  Litt.  7  a. 

In  2  Kent  Comra.  176,  it  is  laid  down,  that  "the  husband 
and  wife  can  not  be  witnesses  for  or  against  each  other. 
This  is  a  settled  principle  of  law,  and  it  is  founded  as  well  on 
the  interest  of  the  parties  being  the  same,  as  on  public 
policy.^'  See,  also,  1  Greenl.  Ev.  §  334;  Tyler  Inf.  and  Cov. 
320;  Stein  V.  Bowman,  13  Pet.  222. 

Our  statute  abolishing  the  incompetency  of  witnesses  on 
the  ground  of  interest,  after  enacting  in  the  first  section,  that 
no  person  shall  be  disqualified  as  a  witness  in  any  civil  action,, 
suit  or  proceeding,  except  as  hereinafter  stated,  by  reason  of 
his  or  her  interest  in  the  event  thereof,  as  a  party  or  otherwise, 
etc.,  declares  in  the  fifth  section  :  no  husband  or  wife  shall, 
by  virtue  of  section  one  of  this  act,  be  rendered  competent  to 
testify  for  or  against  each  other,  as  to  any  transaction  or  con- 
versation occurring  during  the  marriage,  whether  called  as  a 
witness  during  the  existence  of  the  marriage,  or  after  its  dis- 
solution, except  in  certain  specified  cases,  of  which  this  is 
not  one. 

But  if  the  policy  of  the  laAv,  as  contended,  excludes  the  wife 
as  a  witness  only  when  called  against  her  husband  or  his 
representative,  and  to  prevent  a  violation  of  any  confidence 
reposed  in  her  by  the  husband,  why,  after  the  law  has  removed 
all  objection  to  the  competency  of  a  witness  on  the  ground  of 
interest,  should  not  the  husband  himself,  in  his  life  time,  be 
permitted  to  call  his  wife  as  a  witness /or  him  ? 

Why  does  the  statute,  after  providing  that  interest  shall  be 
no  objection  to  the  competency  of  a  witness,  declare,  that  not- 
withstanding, by  virtue  of  that,  the  wife  shall  not  be  rendered 
competent  to  testify  for  her  husband  ?  This  must  be  because 
interest  is  not  the  only  ground  of  objection  to  husband  or  wife 
testifying  for  each  other,  but  that  sound  policy,  having  respect 
to  the  preservation  of  family  peace  and  happiness,  excludes 
the  testimony. 
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And  this  enactment  would  seem  to  be  a  recognition  and 
affirmance  of  this  rule  of  public  policy. 

It  can  not  be  said  here,  as  in  the  case  cited  from  6  Cush., 
that  there  could  be  no  violation  of  any  confidence  reposed 
in  the  wife  by  the  husband,  because  he  himself  called  her 
to  testify.  This  witness  was  called  by  the  executor,  and 
although  the  representative  of  the  husband  as  to  his  personal 
<?state,  he  was  not  his  representative  to  determine  the  fitness 
of  calling  upon  the  widow  for  a  disclosure  of  matters  occur- 
riuii'  during;  the  marriao^e. 

Although  called  for  the  executor,  the  witness  might  have 
l)cen  subjected  to  a  cross-examination,  and  in  this  manner  be 
brought  into  conflict  with  the  interest  of  the  estate. 

A\'liat  was  sought  to  be  proved  by  the  witness  here,  was  a 
conversation  between  the  defendant  and  the  husband,  before 
and  in  the  presence  of  the  witness,  his  wife,  which  is  claimed 
to  luue  amounted  to  an  admission,  by  the  defendant,  of  the 
account  sued  upon,  and  a  promise  on  his  part,  within  the  period 
tixfd  by  the  statute  of  limitations,  to  pay  it. 

We  do  not  find  from  the  authorities,  that  this  rule  of  exclu- 
sion is  confined  to  subjects  which  are  confidential  in  their 
nature,  and  we  think  it  should  apply  whenever  the  wife  is 
called  upon  to  disclose  any  matter,  which  came  to  her  knowl- 
edge in  consequence  of  the  marriage  relation. 

The  conversation  in  question,  though  not  between  the  wit- 
ness and  her  husband,  but  between  him  and  the  defendant, 
yet,  as  it  occurred  between  them  in  the  presence  and  hearing 
of  the  wife,  we  must  regard  that  she  came  to  the  knowledge 
of  it  by  means  of  her  situation  as  wife,  that  she  could  not 
properly  be  admitted  to  testify  concerning  it  against  the  repre- 
sentative of  her  husband,  nor  should  she  be  admitted  to 
testify  in  his  favor. 

As  the  adverse  party  in  this  case  sues  as  the  executor  of  a 
deceased  person,  the  defendant,  under  the  second  section  of 
the  statute,  was  not  allowed  to  testifv  in  his  own  behalf. 
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If  the  witness,  Mrs.  Herr,  had  a  direct  interest  in  the  event 
of  the  suit,  then,  under  the  third  specified  case  in  the  second 
section,  the  defendant  would  be  permitted  to  testify  as  to  the 
same  admission  and  conversation  she  testified  to.  But  as  it 
does  not  appear  whether  she  had  any  such  direct  interest  or 
not,  the  defendant  woukl  not  be  allowed  to  testify,  under  the 
statute,  because  of  the  death  of  Adam  Herr,  and  the  inability 
to  have  his  testimony  offered  and  considered  with  that  of  the 
defendant. 

But  the  wife  of  Adam  Herr  was  so  identified  with  him, 
that  they  essentially  constituted  but  one  party,  and  so  far  as 
the  interests  of  the  defendant  are  concerned,  it  would  seem  to 
matter  little  whether  the  testimony  of  the  one  or  that  of  the 
other,  was  introduced  against  him.  If,  then,  on  the  death  of 
Adam  Herr,  his  widow  should  be  received  to  testify  for  his 
representative,  as  the  defendant  could  not  meet  her  testimony 
with  his  own,  it  would  seem  to  be  unfair  towards  him,  and  in 
violation  of  the  spirit  of  the  statute,  which  seems  to  intend,^ 
that  there  should  be  a  mutuality  and  equality  of  opportunity 
in  parties  testifying  the  one  against  the  other. 

When  the  statute  had  provided,  that  in  a  suit  brought  by 
the  executor  of  a  deceased  person,  the  defendant  should  not 
be  allowed  to  testify,  and  that  no  husband  or  wife  should,  by 
virtue  of  section  one  of  the  act,  (which  abolishes  the  disqual- 
ification of  a  witness,  by  reason  of  interest,)  be  rendered  com- 
petent to  testify  for  or  against  each  other,  as  to  any  transac- 
tion or  conversation  occurring  during  the  marriage,  whether 
called  as  a  witness  during  the  existence  of  the  marriage  or 
after  its  dissolution,  could  it  have  been  intended,  that  after 
the  husband's  death,  his  widow  might  be  admitted  to  testify 
as  to  such  transaction  or  conversation.  Had  such  been  the 
intent  of  the  statute,  would  it  not  have  provided,  that  in  such 
case  the  defendant  also  should  be  allowed  to  testify,  at  least 
fts  to  the  same  transaction  or  conversation  ? 
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We  are  of  opinion,  the  witness  was  not  admissible,  within 
the  fair  intent  and  meaning  of  this  statute,  as  Avell  as  on  tlie 
ground  of  public  policy. 

The  question  argued,  as  to  the  admissibility  of  the  witness 
from  necessity,  to  prove  the  book  of  accounts,  does  not  arise 
on  the  record,  as  the  book  does  not  appear  to  have  been 
offered  in  evidence,  and  the  husband  himself  appears  to  have 
made  the  entries. 

The  most  part  of  the  account  was  apparently  barred  by  the 
statute  of  limitations.  The  items  within  five  years  before 
suit  brought,  would  not,  as  supposed,  take  the  items  beyond 
that  time  out  of  the  statute.  There  were  no  mutual  accounts 
here, — the  account  was  all  on  one  side. 

Where  all  the  items  of  an  open  unliquidated  account  are 
on  one  side,  the  last  item  which  happens  to  be  within  six 
years,  will  not  draw  after  it  those  that  are  of  longer  standing, 
80  as  to  protect  them  from  the  operation  of  the  statute  of 
limitations.  Kimball  v.  Brown,  7  Wend.  322 ;  Thompson  v. 
Reed,  48  111.  119. 

The  testimony  of  Catharine  Herr  being  all  that  was  offered 
on  the  part  of  the  plaintiff,  for  error  in  its  admission  the  judg- 
ment of  the  court  below  is  reversed  and  the  cause  remanded. 

Judgment  recersed. 


Akuaiiam   C111DE8TKK  et  al. 

V. 

The  Springfield  <fe  Illinois  South  Eastern 
Railway  Co. 

1.  Contract — of  its  certainty.  A  party  executed  a  bond  to  a  lailroad 
company,  coveiianliug  therein  to  convey  to  the  company,  iu  consideration 
of  the  construction  of  their  road,  depot  and  station  house,  in  a  certain  local- 
ity, the  right  of  way  through  a  certain  tract  of  laud  belonging  to  him,  "and 
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also  seven  acres  of  land  in  said  section,  tract  and  orchard,  adjoining  to  said 
right  of  way  on  either  side  tliereof:"  Ileld,  the  instrument  was  not  so  uncer- 
tain in  its  terms  as  for  that  reason  to  be  declared  a  nullity,  and  that  the 
bond  must  have  been  understood  by  the  parties  as  requiring  a  conveyance 
of  the  right  of  way  wlierever  the  company  might  choose  to  establish  their 
track,  and  a  strip  of  land  of  uniform  width  extending  along  the  railway 
through  the  entire  tract  described  in  the  bond,  and  having  three  and  one 
half  acres  ou  each  side  of  the  right  of  way. 

2.  Specific  performance — to  what  extent  decreed.  But  the  company 
having  so  constructed  their  road  as  to  leave  a  tract  containing  but  nine- 
teuths  of  an  acre  on  one  side  of  the  right  of  way,  it  was  held,  erroneous,  in 
a  suit  for  the  specific  performance  of  the  contract,  to  decree  to  the  com- 
pany the  nine  tenths  of  an  acre  ou  that  side,  and  six  and  one  tenth  acres 
on  the  other.  The  company  were  at  llbertj^  so  to  locate  their  road  as  to 
entitle  them  to  seven  acres,  and  not  having  chosen  to  do  so,  they  can  not 
claim  an  equivalent  on  one  side  of  the  right  of  way  for  what  they  have  vol- 
untarily abandoned  ou  the  other. 

3.  Same — of  parol  conditions  with  third  persons.  Upon  its  being  con- 
tended that  the  bond  was  delivered  by  the  obligor  therein  to  a  third  person, 
to  be  held  by  him  until  the  citizens  of  the  town,  in  which  the  tract  of  laud 
was  situated,  should  raise  and  pay  the  sum  of  $350,  as  a  further  considera- 
tion for  the  couvej'ance,  estimated  to  be  one  half  the  value  of  tlie  laud, 
which  was  never  done,  but  of  which  condition  the  company  had  no  knowl- 
edge, it  was  held,  the  bond  having  been  delivered  to  the  company,  they, 
having  acted  in  good  faitli  upon  its  terms,  had  the  right  to  insist  upon 
their  performance  without  reference  to  any  parol  conditions  or  agreements 
made  with  other  parties,  and  of  which  tiie}'  were  ignorant. 

Appeal  from  the  Circuit  Court  of  Clay  county ;  the  Hon. 
E..  S.  Canby,  Judge,  presiding. 

Messrs.  Cope  &  Boyles,  for  the  appellants. 

Mr.  E.  P.  Hanxa  and  Mr.  E.  D.  Adams,  for  the  appellee. 

Mr.  Chief  Justice  Laavrexce  delivered  the  opinion  of  the 
Court : 

In  May,  1869,  Kinnaman  executed  a  bond,  by  which  he 
covenanted  to  convey  to  the  appellee,  in  consideration  of  the 
construction  of  its  road,  depot  and  station  house,  in  a  certain 
locality,  the  right  of  way  through  a  certain  tract  of  land 
belonjxino:  to  him,  "  and  also  seven  acres  of  land  in  said  sec- 
tion,  tract  and  orchard,    adjoining    to  said    right  of  way  on 
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either  side  thereof."  The  railway  company  has  laid  its  track 
and  erected  its  buildings  as  required  by  the  bond,  and  now 
demands  of  the  heirs  of  Kinnaman  a  conveyance  of  the  land. 

It  is  insisted  by  them,  that  the  bond  was  delivered  by  their 
father  to  a  third  person,  to  be  held  by  him  until  the  citizens 
of  the  town  should  raise  and  pay  to  Kinnaman  $350,  estima- 
ted to  be  one  half  the  value  of  the  land,  and  that  this  was 
never  done.  The  proof  upon  this  point  is  not  very  satisfac- 
tory, but  even  if  it  were  positive,  it  would  be  immaterial,  for 
it  is  not  pretended  the  railway  company  had  any  knowledge 
of  such  condition.  The  bond  was  delivered  to  it,  and  it  acted 
in  good  faith  upon  its  terms,  and  has  the  right  to  insist  upon 
their  performance  without  reference  to  any  parol  conditions  or 
agreements  made  Avith  other  parties,  and  of  which  it  was 
ignorant. 

The  only  difficulty  in  the  case,  arises  from  the  uncertainty 
in  the  description  of  the  seven  acres.  Courts,  however,  are 
properly  loth  to  pronounce  an  instrument  a  nullity,  merely 
because  of  the  obscurity  of  its  terms,  and  we  think  the  one 
before  us  is  sufficiently  certain  to  be  carried  into  effect. 

The  word  "either"  is  sometimes  used  in  the  sense  of  one  or 
the  other  of  several  things,  and  sometimes  in  the  sense  of  one 
and  the  other.  Its  use  in  this  last  sense  is  not  infrequent. 
Thus,  it  is  common  to  say  on  either  hand,  on  either  side,  mean- 
ing, thereby,  on  each  hand  or  side. 

Again,  it  is  common  to  describe  land,  in  conveyances,  as  a 
certain  number  of  acres  off  a  certain  side  of  a  particular  tract, 
and  such  descriptions  are  always  held  good.  They  are  held 
to  describe  a  strip  of  land  of  sufficient  width  to  make  the 
requisite  number  of  acres,  and  of  uniform  width  throughout. 

Applying  this  rule  to  the  present  case,  we  ai-e  of  opinion 
that  the  bond  was  understood  by  the  parties,  as  requiring  a 
conveyance  of  the  right  of  way  wherever  the  company  might 
choose  to  establish  its  track,  and  a  strip  of  land,  of  uniform 
width,  extending  along  the  railway  through  the  entire  tract 
described  in  the  bond,  and  having  three  and  a  half  acres  on 
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each  side  of  the  right  of  way.  This  is  the  only  construction 
which  gives  certainty  to  the  contract.  It  is  not  claimed  by  the 
company,  that  the  bond  calls  for  a  conveyance  of  seven  acre.s 
on  one  side  of  the  right  of  way,  and  as  much  upon  the  other, 
making  a  tract  of  fourteen  acres.  The  company  only  asks  for 
a  conveyance  of  seven  acres,  exclusive  of  the  right  of  way,  and 
we  have  no  doubt  both  parties  understood  the  bond  as  mean- 
ing that  this  tract  of  seven  acres  should  lie  along  the  right  of 
way,  equally  upon  each  side ;  or,  in  the  language  of  the  bond, 
on  either  side. 

As  we  understand  the  decree,  and  the  plat  which  we  find  in 
the  record,  the  company  having  so  constructed  its  road  that 
there  is  only  a  tract  containing  nine  tenths  of  an  acre  on  the 
east  side  of  the  right  of  way,  the  court  has  given  the  company 
six  and  one  tenth  acres  on  the  west  side.  We  are  of  opinion, 
such  a  decree  would  not  fairly  execute  the  contract.  The  com- 
pany was  at  liberty  so  to  locate  its  road  as  to  entitle  itself  to 
seven  acres.  It  has  not  chosen  to  do  so,  and  it  can  not  claim 
an  equivalent  on  one  side  of  the  right  of  way  for  what  it  has 
voluntarily  abandoned  on  the  other.  The  decree  should  have 
been  for  the  nine  tenths  on  the  east  side,  and  three  and  a  half 
acres  on  the  west  side,  of  uniform  width,  extending  across  the 
tract  along  the  right  of  way. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 

Justices  Walker  and  McAllister  :  We  concur  in  the 
judgment  of  reversal,  but  hold  that  the  contract  is  too  uncer- 
tain in  its  provisions  to  be  capable  of  specific  performance. 


- 
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Zacharia  Durham 

V. 
LUCINDA  MULKEY. 


1.  Evidence  in  chancery — Iiow  preserved.  Where  the  evidence  in  a 
chancery  proceeding  is  not  preserved,  but  it  appears  from  the  decree  that 
the  court  found,  upon  the  evidence,  certain  facts,  upon  which  the  decree  is 
based,  it  is  sufficient — it  is  not  necessary  that  the  decree  should  contain  a 
recital  of  all  the  evidence  heard. 

2.  CnANCERY — trial  on  bill  and  answer — waiver.  Where,  in  a  suit  in 
chancery,  the  defendant,  at  the  return  term,  filed  his  sworn  answer  to  the 
bill,  and  no  replication  being  filed,  the  court  ordered  that  the  cause  be  set 
down  for  hearing  on  bill  and  answer  at  the  next  term  of  the  court,  upon 
objection  that  the  court  below  erred  in  proceeding  to  hear  evidence  in  the 
case,  it  was  held,  the  defendant  having  appeared,  and  without  objection,  pro- 
ceeded to  trial  on  the  evidence,  he  thereby  waived  his  right  to  insist  that 
the  trial  should  have  been  on  bill  and  answer. 

3.  DowEK — oath  of  commissioners.  In  a  proceeding  by  petition  for 
assignment  of  dower,  where  the  report  of  the  commissioners  appointed  to 
assign  dower  stated  that  they  were  duly  sworn  in  open  court,  but  the  char- 
acter of  the  oath  taken  nowhere  appeared  in  the  report  or  other  portions 
of  the  record :  Jleldy  this  omission  in  the  record  was  fatal.  The  statute  is 
peremptory  that  the  commissioners  shall  take  an  oath,  and  what  it  shall 
contain  is  specifically  prescribed.  It  must  appear  that  the  oath  conformed 
to  the  requirements  of  the  statute. 

4  In  such  a  proceeding,  and  as  to  such  a  requirement,  it  is  for  the  party 
relying  upon  the  action  of  the  commissioners  to  show  that  the  statute  has 
been  pursued,  and  it  is  unnecessary  that  any  exceptions  should  be  filed  to 
the  report  of  the  commissioners,  to  render  tenable,  on  error,  the  objection 
that  their  oath  did  not  conform  to  the  statute. 

5.  Deckee — on  assignment  of  dower — wliere  a  sum  is  decreed  in  lieu  of 
dower.  Where  a  sum,  to  be  paid  annually,  is  decreed  the  widow,  in  lieu  of 
dower,  it  is  proper  to  decree  that  an  execution  may  issue  for  the  collection 
of  the  same,  in  case  of  default  in  the  payment  thereof;  but  when  a  lien  is 
retained  on  the  land,  the  decree  should  require  it  to  be  first  sold  under  the 
execution. 

Appeal  from  the  Circuit  Court  of  Williamson  county  ;  the 
Hon.  A.  D.  Duff,  Judge,  presiding. 
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Mr.  William  J.  Allen,  for  the  appellant. 

Messrs.  Mulkey,  Wall  &  Wheeler,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  petition  filed  by  appellee,  in  the  Williamson  cir- 
cuit court,  against  appellant,  for  the  assignment  of  dower, 
which  she  claimed  to  hold  in  the  lands  described  in  the  peti- 
tion. Appellant  filed  his  answer  at  the  return  term,  denying 
appellee's  right  of  dower  in  the  premises.  No  replication 
beino;  filed,  the  court  ordered  that  the  cause  be  set  down  for 
.hearins:  on  bill  and  answer  at  the  next  term  of  the  court. 

At  the  next  term,  a  trial  was  had,  and  the  decree  recites, 
that  the  parties  again  came,  by  their  respective  solicitors,  and 
the  cause  was  submitted  for  a  final  hearing,  upon  bill,  answer 
and  proofs,  and  the  court,  after  a  careful  examination  of  the 
evidence,  finds  the  various  facts  upon  which  the  decree  is  based. 

It  has  been  held  that  the  evidence  must  appear  in  the  req,- 
ord,  in  some  mode  or  other,  or  the  facts  must  be  found  by  the 
court  from  the  evidence.  Wilhite  v.  Pearce,  47  111.  413; 
Pavkey  v.  Raum,  51  111.  88;  Grob  v.  Cushman,  45  111.  119; 
Martin  v.  Har gar  dine,  A()  111.822.  The  facts  were  found  by  the 
court  upon  the  evidence  in  the  case,  and  brings  this  decree 
within  the  rule  announced  in  those  cases. 

It  is  next  objected,  that,  the  court  below  having  set  the  case 
for  hearing  on  bill  and  answer,  it  was  error  to  hear  evidence. 
It  is  a  sufficient  reply  to  this  position  to  say  that  both  parties 
appeared  and  went  to  trial  without  objection.  If  appellant  was 
not  disposed  to  proceed  to  trial  on  the  evidence,  he  should  have 
objected,  and  insisted  upon  a  hearing  alone  on  bill  and  answer. 
Having  failed  to  object,  he  must  be  held  to  have  waived  his 
right  to  insist  that  the  trial  should  have  been  on  bill  and 
answer.  The  case  of  Marple  v.  Scott,  41  111.  50,  is  decisive  of 
this  question. 

It  is  next  objected,  that  there  is  nothing  in  the  record  to 
■ehow  that  the  commissioners  were   sworn  to  assign  dower,  as 
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required  by  the  statute.  Their  report  states  they  were  duly 
sworn  in  open  court,  but  the  report,  as  well  as  other  portions 
of  the  record,  fails  to  show  the  character  of  the  oath  they 
took.  Whether  it  conformed  to  the  requirements  of  the  stat- 
ute or  not,  nowhere  appears.  The  statute  is  peremptory,  that 
the  commissioners  shall  take  an  oath,  and  what  it  shall  con- 
tain is  fully  and  specifically  prescribed.  Being  a  statutory 
requirement,  it  can  not  be  dispensed  with  in  such  a  proceed- 
ing. In  Tibbs  V.  Allen,  27  111.  119,  it  was  held,  that  the  oath 
must  conform  to  the  requirements  of  the  statute.  In  this  case, 
the  record  fails  to  disclose  that  the  law,  in  this  respect,  has 
been  observed,  which  was  manifest  error.  It  is,  in  fact,  only 
replied  to  this  assignment  of  error,  that  no  exception  was 
taken.  In  such  a  proceeding,  and  as  to  such  a  requirement, 
it  is  for  the  party  relying  upon  the  action  of  the  commissioners 
to  show  that  the  statute  has  been  pursued.  It  was  not  neces- 
sary that  any  exceptions  should  be  filed  to  the  report  of  the 
commissioners,  to  render  the  objection  tenable. 

It  is  next  urged  that  the  court  erred  in  awarding  execution  for 
the  collection  of  the  sum  decreed  the  widow  in  lieu  of  dower, 
in  case  appellant  should  make  default  in  payment,  as  required 
by  the  decree.  It  is  not  error  to  decree  that  an  execution  may 
issue  for  the  collection  of  the  amount  decreed  to  be  annually 
paid  in  lieu  of  dower,  but  when  a  lien  is  retained  upon  the 
land,  the  decree  should  require  it  to  be  first  sold  under  the 
execution.  Inasmuch  as  the  land  is  subject  to  the  lien,  when 
the  owner  comes  to  sell  it,  the  value  would  be  depreciated  by 
the  lien,  and  if  the  amount  should  be  collected  of  the  first 
owner,  the  purchaser  would  obtain  all  the  benefits  of  a 
reduction  in  the  price  of  the  land,  and  still  escape  the  bur- 
then placed  upon  it  by  the  decree.  In  this  respect  the  decree 
should  be  modified. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  revet  sed. 
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Daniel  Hay  et  al. 

V. 

The  People  of  the  State  of  Illinois. 

Quo  WAimANTO — oftJie  information.  Au  information  in  the  nature  of  a 
quo  warranto  vnM&i  run  "in  the  name  and  by  tlie  authority  of  the  People  of 
the  State  of  Illinois,"  as  required  by  the  constitution,  and  the  omission  of 
these  words  may  be  talien  advantage  of  in  arrest  or  on  error. 

Appeal  from  the  Circuit  Court  of  Washington  county ;  the 
'Hon.  Silas  L.  Bryan,  Judge,  presiding. 

On  the  6th  of  April,  1870,  John  Michan,  State's  attorney 
for  the  second  judicial  circuit  of  the  State  of  Illinois,  on  the 
relation  of  several  persons,  filed  in  the  circuit  court  of  Wash- 
ington county  an  information  in  the  nature  of  a  writ  of  quo 
loarranto,  against  Daniel  Hay  and  others,  alleging,  that  by 
act  of  the  State  legislature  of  March  31st,  1869,  the  "city  of 
Nashville"  was  incorporated  ;  that  by  sec.  1  of  article  2  of  the 
city  charter,  the  city  government  was  to  consist  of  one  mayor, 
and  two  aldermen  from  each  ward,  and  that  by  another  sec- 
tion, it  is  provided,  that  three  aldermen  may  be  elected  from 
each  ward;  that,  by  the  terms  of  the  charter,  a  general  elec- 
tion of  all  elective  officers  should  be  held  the  third  Monday 
of  April  in  each  year;  that,  by  a  subsequent  act  of  the  legis- 
lature, the  time  for  hokling  general  elections  in  all  cities,  for 
the  year  1869,  Avas  extended  to  the  1st  Tuesday  in  June  ; 
alleging  that  no  election  was  held  in  said  city  of  Nashville 
for  the  year  1869,  on  or  prior  to  the  1st  Tuesday  of  June; 
that,  from  the  6th  of  July,  1869,  said  Daniel  Hay  has  usurped 
and  unlawfully  exercised  tl;e  office  of  mayor  of  said  city  ;  that 
the  other  defendants  have,  for  the  same  time,  unlawfully  exer- 
cised the  office  of  aldermen,  and  that  all  the  defendants  have, 
for  the  same  time,  unlawfully  exercised  the  authority  of  the 
city  council,  as  mayor  and  aldermen,  and  that  all  have,  for 
the  same  time,  and  still  do,  usurp  and  unlawfully  exercise 
the  rights  of  city  council,  etc. 


1871.]  Hay  et  at.  v.  The  Pkople.  95 

Statement  of  the  case.     Opinion  of  tlie  Court. 

The  defendants  entered  a  motion  to  quash  the  information, 
for  the  reason  that  the  same  did  not  run  "in  the  name  and  by 
the  authority  of  the  People  of  the  State  of  Illinois,"  and 
because  different  offices  were  charged  to  be  usurped,  and  for 
misjoinder  of  offenders  and  offenses,  which  motion  was  over- 
ruled by  the  court.  Whereupon  the  court  sustaining  a 
demurrer  to  the  defendants'  amended  plea,  the  defendants 
elected  to  stand  by  their  plea,  and  judgment  was  entered 
against  them,  to  reverse  which  judgment  they  bring  the 
record  to  this  court. 

Mr.  I.  Miller,  and  Mr.  P.  E.  Hosmer,  for  the  appellants. 

Messrs.  Michan,  LeCompte,  Watts  &  Phillips,  for  the 
appellees. 

Per  Curiam  :  This  is  a  proceeding  in  the  nature  of  a  writ 
of  quo  tvarranto. 

The  motion  to  quash  should  have  been  sustained.  The 
information  does  not  run,  "in  the  name  and  by  the  authority 
of  the  People  of  the  State  of  Illinois,"  as  required  by  the 
constitution. 

These  words  can  not  be  dispensed  with.  They  constitute 
matter  of  substance,  and  advantage  can  be  taken  of  their  omis- 
sion, in  arrest  or  on  error. 

This  proceeding  is  a  prosecution,  and  the  language  of  the 

constitution  must  be  used,  as  in  indictments.      Wi'igld  v.  Tlie 

People,  15  111.  417  ;  Donnelly  v.  Tlie  People,  11  111.  552. 

The  judgment  is  reversed. 

Judgment  reversed. 
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Benjamin  C.   Whitlock  et  al. 
William  Denlinger. 

1.  Purchase  movkx— failure  of  title.  A  purchaser  of  land,  receiving  a 
deed  therefor  with  covenants  of  title,  can  not  avoid  thepayment  of  a  prom- 
issory note  given  for  the  purchase  money,  on  the  ground  that  the  grantor 
had  no  title,  if  his  possession  has  not  been  disturbed,  nor  the  paramount 
title  asserted. 

2.  The  grantee  can  not  retain  the  benefit  of  the  covenants  in  the  deed 
from  his  grantor,  and  the  possession  of  the  premises,  and  yet  avoid  the  pay- 
ment of  the  purchase  money. 

3.  Vendob  and  ptjrchaseb — rescission  of  contract  for  fraud — plaeinff 
vendor  in  statu  quo.  If  a  party  has  been  induced,  through  fraudulent  prac- 
tices of  his  grantor,  to  take  a  title  which  subsequently  fails,  he  may  apply 
to  a  court  of  equity  to  have  the  contract  cancelled,  but  before  he  can  do  so, 
he  must  place  the  opposite  party  in  statu  quo  by  recouveying  the  land,  or 
at  least  releasing  the  covenants  and  surrendering  the  possession  of  the 
premises  to  his  grantor.  In  such  cases,  equity  will  not  require  the  pur- 
chaser to  pay  the  purchase  money,  and  rely  for  indemnity  on  his  covenauta 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

Mr.  Henry  C.  Goodnow,  for  the  appellants. 

Messrs.  Snyder  &  Dill,  and  Mr.  B.  B.  Smith,  for  the 
appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  in  the  Marion 
circuit  court  by  the  appellee  against  the  appellants,  on  a  prom- 
issory note. 

The  appellants  filed  two  special  pleas,  in  the  first  of  which, 
it  is  averred,  that  the  note  on  which  the  action  is  brought,  was 
assigned  to  the  appellee  merely  for  the  purpose  of  collection; 
that  the  sole  consideration  of  the  note  was  certain  real  estate, 
conveyed  by  James  Erwin,  the  payee  of  said  note,  to  the  appel- 
lant  Whitlock,    by    warranty    deed,    containing    the   usual 
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covenants  ;  and  that  the  said  Erwin,  at  the  date  of  the  execu- 
tion of  said  deed,  had  not,  nor  has  he  since,  acquired  the  fee 
simple  title  to  said  tract  of  land. 

It  is  alleged,  that  by  reason  of  the  facts  stated  in  the  first 
plea,  there  has  been  a  total  failure  of  the  consideration  of  the 
note. 

The  second  plea  is,  in  substance,  the  same  as  the  first, 
except  it  is  alleged,  that  by  reason  of  the  facts  therein  stated, 
there  has  been  a  partial  failure  of  the  consideration  of  the 
note. 

To  these  pleas,  the  appellee  interposed  a  demurrer  which  the 
court  sustained,  and  the  appellants  electing  to  stand  by  their 
pleas,  judgment  was  rendered  for  the  appellee  for  the  amount 
of  the  note.  The  decision  of  the  court  sustaining  the  demur- 
rer to  the  special  pleas,  is  now  assigned  for  error. 

The  demurrer  was  properly  sustained.  Both  pleas  are 
defective  in  the  statement  of  facts  necessary  to  constitute  a 
defense  to  the  note  on  which  the  action  is  brought.  It  is  not 
averred,  in  either  plea,  that  any  paramount  title  has  ever  been 
asserted,  or  that  the  grantee  has  been  disturbed  in  the  posses- 
sion of  the  premises.  We  will  presume,  that  possession 
accompanied  the  delivery  of  the  deed,  and  it  does  not  appear 
but  that  the  grantee  is  still  in  possession,  and  in  the  enjoy- 
ment of  the  rents  and  profits  of  the  premises. 

It  is  true,  the  land,  and  not  the  covenants  of  the  deed,  is 
the  true  consideration  of  the  note.  Where  a  party  has  been 
induced,  through  fraudulent  practices  by  the  grantor,  to  take 
a  title  which  subsequently  fails,  this  fact  would  authorize  the 
grantee  to  apply  to  a  court  of  equity  to  have  the  contract  can- 
celled, but  before  he  can  do  so,  he  must  place  the  opposite 
party  in  statu  quo  by  reconveying  the  land,  or  at  least  releas- 
ing the  covenants,  and  surrendering  the  possession  of  the 
premises  to  the  grantor.  In  such  cases,  equity  will  not  require 
the  purchaser  to  pay  the  purchase  money,  and  rely  for  indem- 
nity on  covenants  that  may  prove  to  be  entirely  worthless. 
7 — 59th  III. 
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The  grautee  can  not,  however,  retain  the  benefit  of  the  cov- 
enants in  the  deed,  and  the  possession  of  the  premises,  and  yet 
avoid  the  payment  of  the  purchase  money.  Vining  y.  Leeman, 
45  111.  246;  Deal  y.  Dodge,  26  111.  458. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Louis  Runde 

V. 

William  Runde. 

1.  Statute  of  frauds — promise  to  pay  the  debt  of  another.  A,  being 
indebted  to  B,  executed  to  him  a  promissory  note  for  a  sum  larger  than 
the  indebtedness,  and  secured  the  same  by  a  chattel  mortgage  on  property 
fully  worth  the  amount  of  the  note.  For  the  excess  of  the  sum  secured  by 
the  mortgage  over  the  actual  indebtedness,  A  was  to  receive  from  B  cer- 
tain lumber,  but  which  he  never  received.  A  afterwards  became  indebted 
to  C,  but  being  in  embarrassed  circumstances  could  not  pay  him,  all  his 
property  being  covered  by  the  mortgage,  which  B  had  proceeded,  or  was 
about  to  proceed,  to  foreclose.  The  three  parties  met  together,  and  to  sat- 
isfy the  claim  of  C,  an  arrangement  was  made  by  which  the  demand  A  had 
on  B  for  the  difference  between  his  actual  indebtedness  and  that  expressed 
in  the  mortgage,  was  compromised  at  the  sum  A  owed  C,  B  agreeing  to 
pay  the  same  to  C :  Held,  B's  promise  in  that  regard  was  not  within  the 
statute  of  frauds. 

2.  Recovery  under  the  common  counts.  And  C  m'es  entitled  to  recover 
on  the  same,  under  the  common  counts  in  assumpsit.  The  promise  of  B 
being  regarded  as  an  original  undertaking  to  pay  his  own  debt,  to  C,  it 
was  unnecessary  to  declare  specially. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  Hay  &  Knispel,  for  the  appellant. 

Mr.  William  Winkelman,  for  the  appellee. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  indebitatus  assumpsit  upon  the  common  counts,  for 
work  and  labor,  money  had  and  received,  and  account  stated, 
brought  by  appellee  against  appellant,  in  tlie  St.  Clair  circuit 
court.     The  plea,  general  issue,  with  notice  of  set  off. 

Upon  the  trial  before  the  court  and  a  jury,  the  appellee 
introduced  evidence  of  work  and  labor  performed  by  him  for 
appellant,  and  the  latter  oi'  an  account  against  appellee  for 
board,  and  money  paid,  laid  out  and  expended,  upon  which  the 
jury  passed.  The  evidence  was  conflicting,  and  so  nearly  bal- 
anced as  to  afford  no  ground  for  the  interference  of  this 
court. 

It  appears,  also,  that  appellee  presented  another  ground  of 
recovery,  based  upon  the  following  facts  :  On  the  23d  of 
April,  1869,  one  C.  J.  Knobel,  and  Ernst  Runde,  being 
engaged  as  partners  in  the  business  of  manufacturing  sash  and 
blinds,  and  having  become  indebted  to  appellant  in  the  sum 
of  about  $2,300,  executed  their  promissory  note  to  him  for 
$3,400,  payable  in  one  year,  with  interest  at  the  rate  of  ten 
per  cent  per  annum,  payable  semi-annually,  to  secure  which 
they,  at  the  same  time,  executed  to  appellant  a  chattel  mort- 
gage, in  the  usual  form,  upon  the  steam  engine,  boiler, 
machinery,  tools,  etc.,  in  their  factory,  being  a  large  amount 
of  personal  property,  and  ample  security  for  the  sum  secured 
by  the  mortgage. 

At  the  time  of  making  these  instruments,  there  was  a  parol 
agreement  made  to  the  effect  that,  for  the  difference  between 
the  amount  of  actual  indebtedness,  and  that  expressed  in  the 
note,  appellant  was  to  let  them  have  lumber  after  the  making 
of  the  mortgage,  though  no  time  was  specified  within  which  it 
was  to  be  done. 

It  also  appears,  that  after  giving  the  mortgage,  the  mort- 
gagors became  indebted  to  appellee  for  work  and  labor,  the 
balance  due  amounting  to  $150.     The  parties  were  all  related 


100  RuNDE  V.  RuNDE,  [June  T.^ 

Opinion  of  the  Court. 

to  each  other,  except  Knobel  ;  Ernst  Runde  and  appellee  being 
brothers,  and  appellant  their  uncle. 

It  appears,  that  in  the  fall  of  1869,  (the  precise  time  not 
appearing,)  the  firm  of  Knobel  &  Runde  became  embar- 
rassed, unable  to  carry  on  their  business,  and  about  to  dissolve 
partnership,  and  appellee  becoming  alarmed  about  his  pay, 
Ernst  Runde,  appellee,  and  appellant  met,  in  the  absence  of 
Knobel  ;  Ernst  and  appellant  looked  over  their  matters,  and 
had  a  settlement  of  the  amount  which  the  firm  owed  appel- 
lant, and  it  was  then  and  there  agreed  between  the  three,  that 
appellant  should  pay  appellee  the  $150  owing  him  by  the  firm^ 
and  that  this  sum  should  be  included  in  the  mortgage  debt  of 
the  firm  to  the  appellant,  making  the  whole  amount  of  that 
debt  about  $2,600.  Appellee  assented  to  the  arrangement, 
and  afterwards  relied  upon  appellant  for  his  pay.  It  appears 
by  Knobel's  testimony  that,  though  not  j)resent  at  the  arrange- 
ment, yet  he  fully  assented  to  it. 

It  is  not  pretended  by  anythingin  the  testimony,  that  ap])el- 
lant  had  let  the  mortgagors  have  any  of  the  lumber  after  the 
making  of  the  mortgage,  which  he  agreed  to.  There  is  noth- 
ing which  definitely  shows,  though  fairly  inferrible,  that  that 
claim  was  included  in  the  settlement,  nor  was  it  definitely 
shown  that  the  original  debtors  to  appellee  were  to  be  dis- 
charged ;  but  the  jury  were  warranted  in  finding,  from  the 
acts  of  the  parties,  that  they  M'ere.  The  immediate  parties  to 
the  transaction  being  all  relatives,  it  was  conducted  without 
any  particular  formality,  and  much  more,  perhaps,  was  under- 
stood, than  was  definitely  expressed. 

Appellant  virtually  admits  the  settlement,  but  says  that  he 
agreed  to  pay  appellee,  in  case  the  jn-operty  brought  enough 
over  and  above  his  debt  to  cover  that  claim.  In  this,  he  is 
corroborated  by  his  son.  This  feature  of  the  case  also  pre- 
sents a  conflict  of  evidence  ;  and  whether  the  promise  was 
absolute  or  conditional  was  a  matter  for  the  jury,  and  -we 
must  presume  that  they  found  the  promise  absolute. 
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It  is  a  fair  inference,  from  the  evidence,  that  appellant,  at 
the  time  of  this  arrangement,  was  about  to  take  possession  of 
the  property  under  his  mortgage.  This  is  a  fair  presump- 
tion, from  facts  and  circumstances  appearing,  and,  no  doubt, 
miglit  have  been  clearly  shown.  The  case  appears  to  have 
been  loosely  tried,  without  any  definite  theory  ;  but  as  facts 
appear,  and  inferences  may  be  drawn  from  them  in  support  of 
a  theory  of  the  case,  upon  which  the  verdict  may  well  be  sus- 
tained, and  as  the  justice  of  the  case  is  clearly  with  the 
appellee,  Ave  are  bound  to  indulge  in  every  reasonable  presump- 
tion in  support  of  the  verdict. 

The  substance  of  the  case,  as  it  appears  from  undisputed 
facts,  and  legitimate  inferences  to  be  drawn  from  them,  is 
simply  this  : 

Knobel  and  Runde  owed  appellant,  in  the  spring  of  1869, 
about  $2,300.  They  gave  him  their  note  for  |3,400,  secured 
by  a  mortgage  upon  property  worth  the  full  amount  and 
more.  For  the  difference,  appellant  agreed  to  let  them  have 
lumber,  probably  at  his  own  price  ;  but  somehow,  they  had 
never  received  it. 

The  mortgagors,  after  the  giving  of  the  mortgage,  became 
indebted  to  appellee  for  work  he  had  done  for  them,  to  the 
amount  of  $150.  They  had  become  embarrassed,  and  could 
not  pay  him ;  their  property  was  all  being  engulphed  in  this 
mortgage  transaction  ;  one  of  them  was  brother  to  appellee ; 
appellant  was  their  uncle ;  he  had  proceeded,  or  was  about  to 
proceed,  to  take  the  property  under  the  mortgage  ;  to  save  the 
brother's  honest  claim  for  work,  Ernst  Runde  enters  into  this 
arrangement.  The  just  demand  the  firm  had  upon  appellant, 
for  the  difference  between  their  actual  debt  and  that  expressed 
in  the  mortgage,  was  still  subsisting.  That  demand,  as  is  fairly 
inferrible  from  the  evidence,  was  compromised  at  $150,  and 
appellant  agreed  to  pay  the  amount  to  appellee. 

The  property  was  sold  under  the  mortgage  by  appellant,  on 
the  23d  day  of  November,  1869,  through  an  agent,  and  bid  in 
by  appellant  at  $1,600 ;  the  agent,  himself,  testifying  that  he 
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did  not  think  the  sum  bid  was  two  thirds  of  its  value,  which 
appellant  did  not  attempt  to  dispute,  and  still  he  refused  ta 
keep  his  promise  with  appellee,  though  he  has  obtained  prop- 
erty worth,  as  appears  by  undisputed  evidence,  beside  that  of 
the  agent,  in  the  neighborhood  of  $4,000,  for  a  debt,  wdiich, 
excluding  what  he  promised  to  pay  appellee,  he  does  not  pre- 
tend was  over  |2,300.  To  enable  him  to  consummate  the 
oppression,  he  interposes  the  Statute  of  Frauds. 

''There  is  a  general  principle,"  says  Browne,  "which  pre- 
vails in  all  cases  under  this  branch  of  the  Statute  of  Frauds, 
that,  wherever  the  defendant's  promise  is,  in  eiFect,  to  pay  his 
own  debt,  though  that  of  a  third  person  be  incidentally  guar- 
antied, it  is  not  necessary  that  it  should  be  in  Avriting.  The 
statute  contemplates  the  mere  promise  of  one  man  to  be  respon- 
sible for  another,  and  can  not  be  interposed  as  a  cover  and 
shield  against  the  actual  obligations  of  the  defendant  himself."" 
Browne  on  Frauds,  sec.  165. 

Again  he  says,  "But  if  there  is  an  understanding  between- 
three  parties,  that  the  defendant,  in  consideration  of  his  own 
indebtedness,  shall  pay  the  plaintiff  what  is  owing  to  him  by 
another,  it  seems  reasonable  to  regard  the  transaction  as  a 
mere  payment  by  the  defendant  of  his  own  debt,  though  the 
language  of  the  parties  should  not  be  formal  and  precise  to 
that  effect."     Sec.  166. 

This  promise  is  no  more  within  the  Statute  of  Frauds,  than 
it  would  have  been,  if,  after  adjusting  the  claim  which  Kno- 
bel  and  Runde  had  against  appellant,  the  latter  had  promised 
to  pay  the  amount  to  them.     Barker  v.  Bucklin,  2  Denio  R.  45. 

It  is  objected,  that  appellee  could  not  recover  under  the 
common  counts.  The  rule,  as  shown  by  the  authorities  cited 
by  appellant's  counsel,  is  this  :  Jf  the  promise  is  to  be  con- 
sidered a  collateral  undertaking,  then  the  declaration  should 
be  special  ;  but,  if  it  may  be  regarded  as  an  original  under- 
taking, then  the  declaration  may  be  general.  Northrup  v.. 
Jackson,  13  Wend.  R.  85,  and  authorities  there  cited. 
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This  we  regard  as  an  original  undertaking,  which  the  jury 
have  found  was  absolute,  to  pay  appellant's  own  debt,  to 
appellee. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Louis  Haktmank  et  al. 

V. 

Hubert  Hartmann. 

1.  Partition — of  the  lands  of  infants — a  court  of  chancery  the  guardian 
of  infants.  The  right  of  partition  of  lands  among  several  owners,  and  the 
consequent  sale,  if  not  susceptible  of  division,  is  not  absolute  in  all  cases. 

2.  So  upon  bill  filed  for  partition,  by  a  guardian,  in  the  names  of  his 
wards,  who  were  the  owners  of  the  fee,  their  father,  who  was  made  defend- 
ant, being  tenant  by  the  curtesy  and  consenting  to  the  relief  sought,  it 
appeared  the  land  was  worth  $80  per  acre,  was  underlaid  with  coal,  and 
from  its  favorable  location,  likely  to  increase  in  value,  and  worth  |3  per 
acre  rent.  The  land  not  being  susceptible  of  division,  would  have  to  be 
sold,  and  no  reason  was  shown  why  a  partition  should  be  had  :  Held,  though 
the  land  was  then  less  productive  than  the  proceeds  of  a  sale  in  money,  yet 
it  was  a  safer  investment  for  the  infant  owners  than  money  loaned,  and, 
under  the  circumstances,  their  interests  would  be  best  subserved  by  refus- 
ing to  permit  a  sale,  which  a  court  of  chancer)^  in  the  exercise  of  its  general 
supervision  over  the  rights  and  interests  of  infants,  ought  to  do. 

3.  Same — in  view  of  the  rule  of  distribution,  under  the  life  tables.  Another 
objection  to  the  relief  sought,  in  this  case,  was,  that  in  distributing  the  pro- 
ceeds of  a  sale  according  to  the  tables  of  mortality,  which  would  afford  the 
rule  of  distribution,  tlie  tenant  by  the  curtesy,  who  was  forty-one  years  of 
age,  would  take  67  52-100  per  cent  of  the  proceeds,  and  to  the  children 
32  48-100  per  cent.  This  would  give  the  fatlier  too  much  as  against  the 
children. 

4.  Life-tables — whether  just  in  their  application.  While  life-tables  may 
be  resorted  to,  they  can  afford  but  a  mere  expectancy  of  the  continuance 
of  the  particular  life.  They  are,  doubtless,  correct  in  the  aggregate,  but 
can  not  be  when  applieil  to  individual  cases. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  N.  NiLES  for  the  appellant. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

Appellants  filed  their  bill  for  partition.  Appellee  answered, 
and  joined  in  the  prayer  for  relief. 

Appellants  are  minors,  who  sue  by  their  guardian.  They 
inherited  the  lands  from  their  mother ;  and  appellee  is  their 
father,  and  tenant  by  the  curtesy. 

The  circuit  court  refused  the  relief  prayed  for. 

From  the  report  of  the  master,  we  find  that  the  lands  are 
valuable,  are  underlaid  by  coal,  are  worth  three  dollars  per  acre 
for  cultivation,  and  that,  though  less  productive,  they  constitute 
a  safer  investment  than  money  loaned. 

It  is  assumed  that  the  right  of  partition  of  lands,  and  the 
consequent  sale,  if  not  susceptible  of  division,  is  absolute,  and 
that  it  is  arbitrary  to  refuse  the  prayer  of  the  bill. 

A  general  superintendence  of  infants  is  now  exercised  in 
courts  of  chancery,  as  a  brauch  of  general  jurisdiction. 
Indeed,  it  is  one  of  the  peculiar  duties  of  courts  of  equity  to 
protect  the  rights  of  infants.  From  the  earliest  period,  courts 
of  chancery  have  been  vested  with  a  broad  and  comprehensive 
jurisdiction  over  the  persons  and  property  of  infants.  Cowls 
V.  Cowls,  3  Gilm.  435  ;  Grattan  v.  Grattan,  18  111.  167  ;  lUng  v. 
King,  15  111.  187. 

The  power  and  duty  of  the  courts  in  this  regard  are  clearly 
shown  by  Judge  Story,  2  Vol.  Eq.  Ju.,  Ch.  35.  He  says: 
"  Whenever  a  suit  is  instituted  in  the  court  of  chancery,  rela- 
tive to  the  person  and  property  of  the  infant,  although  he  is 
not  under  any  general  guardian  appointed  by  the  court,  he  is 
treated  as  a  ward  of  the  court,  and  as  being  under  its  especial 
cognizance  and  protection." 

This  proceeding  has  been  instituted  in  behalf  of  the  minors. 
No  reason  has  been  shown  why  partition  should  be  granted. 
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We  can  not  perceive  that  it  would  be  for  the  interests  of  the 
minors  to  grant  the  division.  A  decree  in  their  favor  would 
necessarily  result  in  a  sale,  for  the  proof  shows  that  there  could 
be  no  partition.  The  answer  and  affidavit  of  appellee,  also  dis- 
close that  his  sole  object  is  to  obtain  the  money. 

We  are  satisfied  that  the  land  is  the  safest  investment.  It 
can  not  be  squandered,  as  too  often  happens  with  the  money  of 
infants.  It  is  now  worth  $80  per  acre, — lying  in  one  of  the 
richest  and  fairest  portions  of  the  State, — and  will  probably 
increase  in  value.  It  is  permanent  and  can  not  be  lost,  either 
by  dishonesty  or  carelessness.  Valuable  coal  mines,  too, 
underlie  its  surface,  and  their  development  will  probably  prove 
a  source  of  large  profit. 

We  can  not  consent  that  this  property,  now  safe  from  the 
fluctuations  of  prices,  the  accidents  of  money-lending,  and  the 
faithlessness  of  guardians,  shall,  without  any  necessity,  be 
changed  into  a  fund  which  may  take  wing  and  fly  away.  It 
might  prove  a  grievous  wrong  to  these  children,  of  wliich  we 
have  no  ambition  to  be  guilty. 

There  is  another  serious  objection  to  the  relief  asked  for. 
If  granted,  the  proceeds  of  the  sale  must  be  distributed  accord- 
ing to  the  tables  of  mortality.  These  would  give  to  the  tenant 
by  the  curtesy,  who  is  forty-one  years  of  age,  67  52-100  per 
cent  of  the  proceeds,  and  to  the  children  32  48-100  per  cent. 
Thus  the  owner  of  the  life  estate  would  receive  more  than  the 
owner  of  the  fee  simple. 

These  tables  have  been  acted  upon  in  other  States ;  but  this 
court  said,  in  Bonner  v.  Peterson,  44  111.  253,  "  It  is  true  that 
life  tables  might  be  resorted  to,  but  they  can  afford  but  a  mere 
expectancy  of  the  continuance  of  that  particular  life.  They 
are  doubtless  correct,  in  the  aggregate,  but  can  not  be  when 
applied  to  individual  cases.  The  chances  would  be  immensely 
against  the  expectancy  coinciding  with  the  result,  with  an  indi- 
vidual." 

These  tables  would  give  the  father  too  much  as  against  the 
■children.     The  injustice  is  apparent. 
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The  affirmance  of  the  decree  of  the  court  below  will  best 
subserve  the  rights  of  the  infants,  and  can  work  no  serious- 
injustice  to  appellee.  He  has  a  vested  legal  estate,  which  he- 
may  use  or  lease.     Shortall  v.  Hinckley,  31  111.  219. 

It  is  ordered  that  appellee  pay  the  costs  of  this  appeal. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


James  A.  Piggott  et  ux. 

V. 

Asa  Snell. 

1.  Return  op  service,  in  chancery — its  requisites.  The  return  of  ser- 
vice upou  a  chancery  summous  was  as  follows:  "  I  have  served  the  within 
writ  upon  the  within  named  Susan  J.  Piggott,  by  leaving"  a  true  copy  of  the 
same  with  James  A.  Piggott,  a  wliite  person  of  the  family,  above  the  age  of 
ten  years,  and  informing  the  said  James  A.  Piggott  of  the  contents  thereof, 
this  17tli  day  of  February,  A.  D.  1869 :  "  Held,  the  return  was  defective  in 
not  stating  that  the  copy  was  left  at  the  usual  place  of  abode  of  the  defend- 
ant, and  for  that  reason  was  insufficient  to  confer  jurisdiction  of  her  person. 
Where  the  service  is  by  copy,  the  return  must  show  a  strict  compliance 
with  the  statute. 

2.  Married  women — whether  service  upon  tlie  husband  sufficient.  The 
common  law  rule,  that  service  of  summons,  against  husband  and  wife, 
on  the  husband  alone  is  good  against  both,  is  so  far  changed  by  the  legisla- 
tion in  this  State  in  respect  to  the  right  of  property  of  married  women,  that 
whenever  it  is  sought  by  a  judicial  proceeding  to  affect  the  rights  of  prop- 
erty of  a  married  woman,  she  must  be  served  with  process. 

3.  And  even  at  common  law,  it  has  been  held  necessary,  where  the 
plaintiff  is  seeking  relief  out  of  the  separate  estate  of  the  wife,  that  the 
wife  should  be  served. 

4.  So,  in  a  suit  in  chancery  against  husband  and  wife,  to  foreclose  a 
mortgage  executed  by  both,  and  there  was  service  upon  the  husband  alone, 
it  was  held  to  be,  erroneous  to  decree  a  foreclosure  against  both  the  defend- 
ants, although  it  did  not  appear  what  was  the  nature  of  the  wife's  interest 
in  the  mortgaged  premises. 

Writ  of  Error  to  the  Circuit  Court  of  Jersey  county ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 
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This  was  a  suit  in  chancery,  commenced  by  Asa  Snell  against 
James  A.  Piggott,  and  Susan  J.  Piggott,  his  wife,  to  foreclose 
a  mortgage  executed  by  the  defendants  on  certain  premises 
described  in  the  bill.  The  default  of  defendants  was  entered 
and  a  decree  rendered  according  to  the  prayer  of  the  bill,  and 
upon  failure  of  the  defendants  to  pay  the  sum  found  to  be  due, 
the  premises  were  sold  by  the  master  in  chancery  to  complain- 
ant, Snell,  for  the  amount  of  the  decree,  interest  and  costs  of 
suit.  The  defendants  bring  the  record  to  this  court  and  ask  a~ 
reversal  of  the  decree. 

Messrs.  Warren,  Pogue&  Ames,  for  the  plaintiffs  in  error. 

Mr.  M.  B.  Miner,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  o})inion  of  the  Court: 

The  only  point  relied  upon  for  the  reversal  of  the  decree  in 
this  case  is,  the  insufficiency  of  service  of  the  summons  on  Susan 
J.  Piggott. 

The  return  of  service  as  to  her  is  as  follows : 

''I  have  served  the  within  writ  upon  the  within  named 
Susan  J.  Piggott,  by  leaving  a  true  copy  of  the  same  with 
James  A.  Piggott,  a  white  person  of  the  family,  above  the  age 
of  ten  years,  and  informing  the  said  James  A.  Piggott  of  the 
contents  thereof,  this  17th  day  of  February,  A.  D.  1869. 

James  H.  Belt,  Sheriff. 
By  C.  S.  Olney,  Deputy." 

The  statute  provides  that  service  of  summons  in  chancery 
shall  be  made  by  delivering  a  copy  thereof  to  the  defendant, 
or  leaving  such  copy  at  his  usual  place  of  abode,  with  some 
white  person  of  the  family,  of  the  age  of  ten  years  or  upward, 
and  informing  such  person  of  the  contents  thereof,  which  ser- 
vice shall  be  at  least  ten  days  before  the  return  day  of  such 
summons. 

This  return  is  defective  in  not  stating  that  the  copy  was  left 
at  the  usual  place  of  abode  of  Susan  J.  Piggott. 
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According  to  the  decisions  of  this  court,  in  serving  process 
by  copy,  the  return  of  the  officer  must  show  a  strict  compli- 
ance with  the  statute,  or  the  court  wall  not  obtain  jurisdiction 
of  the  person.  Townsend  et  al.  v.  Griggs,  2  Scam.  365;  2 
Gilm.  581,  Montgomery  et  al.  v.  Brown;  Boyland  v.  Boyland, 
18  111.  551  ;  iniler  v.  3Iills,  29  111.  431 ;  Cost  et  al  v.  Rose 
etcd.  17  111.  276. 

But  it  is  insisted  that  service  of  summons  against  husband 
and  wife,  on  the  husband  alone,  is  good  service  on  both,  and 
the  husband  is  bound  to  answer  for  both,  or  judgment  may  be 
taken  as  confessed  against  both. 

In  Ferguson  v.  Smith  et  aJ.  2  J.  Ch.  H.  138,  the  chancellor 
says,  "  The  general  rule  is,  that  the  service  of  a  subpoena  against 
husband  and  wife,  on  the  husband  alone,  is  a  good  service  on  both, 
and  the  reason  is,  that  the  husband  and  wife  are  one  person  in 
law,  and  the  husband  is  bound  to  answer  for  both ;  but  where 
the  plaintiff  is  seeking  relief  out  of  the  separate  estate  of  the 
wife,  it  has  been  deemed  necessary,  in  a  late  case  (9  Vesey, 
488),  that  the  wife  should  be  served." 

It  does  not  appear,  here,  what  is  the  nature  of  the  wife's 
■estate  in  the  mortgaged  premises.  But  whether  it  be  her  sepa- 
rate estate  or  not,  according  to  the  meaning  of  that  term  in  a 
court  of  equity,  recent  legislation  has  made  such  innovation 
upon  the  common  law  governing  the  rights  of  property  of 
married  women,  creating  such  a  separation  of  the  property 
interests  of  husband  and  wife,  that  it  has  effected  a  virtual 
repeal  of  some  of  the  former  rules  of  law  pertaining  to  the 
subject ;  and  we  think  that  whenever  the  rights  of  property  of 
a  married  woman  are  sought  to  be  affected  by  a  judicial  pro- 
ceeding, service  of  process  should  be  had  upon  her. 

The  court  below  erred  in  taking  the  default  of  Susan  J. 
Piggott,  and  in  rendering  the  decree,  until  she  was  brought 
before  the  court.  Monigomery  et  al.  v.  Brown  et  al.  2  Gilm.  581 ; 
Leonard  v.  Admr.  of  Villars,  23   111.  377. 

The  decree  of  the  circuit  court  is   reversed,  and  the  cause 

remanded  for  further  proceedings. 

Decree  reversed. 
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Jacob  C.  AVirtz 

V. 

Louis  M.  Henry  ei  al. 

1.  Process — to  foreign  county,  against  a  sole  defendant.  The  language  of 
the  act  of  1861,  authorizing  process  to  be  sent  against  a  sole  defendant  into 
a  county  other  than  that  in  which  the  suit  is  brought,  when  the  action  is 
upon  a  contract  that  has  been  made  in  the  county  in  which  the  action  is 
brought,  and  the  plaiutiflf  is  a  resident  of  such  county,  precludes,  by  neces- 
sary implication,  the  sending  of  process  to  a  foreign  county  against  a  sole 
defendant  in  any  action  not  brought  upon  a  contract. 

2.  So,  to  an  action  on  the  case  brought  to  recover  damages  for  alleged 
fraud  and  deceit  practiced  b)'^  the  defendant  in  making  a  contract,  and  not 
for  a  violation  of  any  of  its  terms,  or  to  assert  a  right  based  upon  the  con- 
tract, it  was  held,  the  act  did  not  apply. 

Appeal  from  the  Circuit  Court  of  Washington  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  Avas  an  action  brought  in  the  court  below,  by  Lewis 
M.  Henry  and  Robert  K.  Madden,  against  Jacob  C.  Wirtz,  to 
recover  damages  for  alleged  fraud  and  deceit  practiced  by  the 
defendant  in  inducing  the  plaintiffs  to  exchange  a  stock  of 
goods  for  a  certain  patent  right. 

The  summons  in  the  cause  was  issued  from  the  circuit  court 
of  Washington  county,  and  directed  to  the  sheriff  of  Cook 
county,  and  was  served  upon  the  defendant  in  the  latter 
county. 

The  pleadings  present  the  question,  whether  the  summons 
was  properly  sent  to  a  foreign  county. 

Mr.  J.  M.  Durham  and  Mr.  S.  K.  Dow,  for  the  appellant. 

Mr.  P.  E.  HosMER,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

The  only  question  presented  by  this  record  is,  whether  pro- 
cess can  be  sent  to  a  foreign  county,  against  a  sole  defendant, 


110  I.  C.  R.  R.  Co.  V.  Nelson.  [June  T., 


Syll'ibus. 


in  an  action  on  the  ease  for  deceit.  Under  the  act  of  1861, 
process  can  be  sent,  against  a  sole  defendant,  into  a  county 
other  than  that  in  which  the  suit  is  brought,  only  in  cases 
where  the  action  is  upon  a  contract  that  has  been  made  in  the 
county  in  which  the  action  is  brought,  and  the  plaintiff  is  a 
resident  of  such  county.  The  language  of  the  act,  by  neces- 
sary implication,  precludes  the  sending  of  process  to  a  foreign 
•  county,  against  a  sole  defendant,  in  any  action  not  brought 
-upon  a  contract.  The  action  in  this  case  is  not  brought  upon 
a  contract.  It  grows  out  of  a  contract,  it  is  true,  but  the 
action  is  brought  to  recover  damages  for  the  alleged  fraud  and 
deceit  practised  in  making  the  contract,  and  not  for  a  violation 
of  any  of  its  terras,  or  to  assert  a  right  based  upon  the  eon- 
tract.  * 

The  demurrer  to  the  replication  should  have  been  sustained. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Illinois  Central  Eailroad  Company 


Amira  Nelson. 

1.  Railroads — passengers  on  freight  trains.  It  is  not  an  unreasonable 
-rule  for  a  railroad  company  to  require,  that  persons  desiring  to  ride  on 
•freight  trains,  shall  procure  tickets  sold  expressly  for  such  trains. 

2.  A  railroad  company,  -n-hen  carrying  passengers  on  a  freight  train, 
are  not  required  to  draw  the  train  up  to  the  passenger  platform  to  enable 
persons  using  that  means  of  conveyance  to  pass  to  and  from  the  cars, 
unless  it  has  been  the  custom  of  the  company  so  to  do.  If  such  was  the 
usage,  then  they  would  be  required  to  conform  to  it  in  all  cases;  other- 
wise, they  have  the  right  to  receive  passengers  on  their  freight  trains  and 
discharge  them  at  the  usual  place  adopted  for  that  mode  of  travel. 

3.  Where  a  person  took  passage  on  a  freight  train,  without  first  pro- 
curing the  kind  of  ticket-  required  by  the  rules  of  the  company  to  entitfe 
ilim  to  ride  on  that  character  of  train,  it  was  Iceld,  the  conductor  had  the 
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iright  to  require  him  to  leave  it  at  the  usual  place  of  getting  on  and  oflF 
such  trains,  at  a  station. 

4  Measuke  op  damages — as  against  railroads  and  individuals.  When 
a  corporation  inflicts  an  injury  upon  a  person,  they  can  be  required  to  com- 
pensate him  for  the  wrong  sustained  only  to  the  same  extent  that  would  be 
required  of  an  individual  engaged  in  the  same  business.  The  same  rules 
apply  to  them  as  to  individuals. 

Appeal  from  the  Circuit  Court  of  Marion  county  ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Amira  Nelson 
against  the  Illinois  Central  Railroad  Company,  to  recover  for 
injuries  to  the  plaintiflP,  caused  by  the  alleged  wrongful  act  of 
the  defendants.  A  trial  by  jury  resulted  in  a  verdict  for  the 
plaintiff  for  $50,  on  which  judgment  was  entered.  The 
•defendants  appealed. 

Mr.  George  W.  Wall,  for  the  appellants. 

Messrs.  Casey  &  Dwight,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  testimony  in  this  case,  that  appellee, 
About  the  27th  of  March,  1870,  procured  a  ticket  for  a  first 
class  passage  on  appellants'  road,  from  Ashley  to  Centralia. 
Appellee  went  into  the  passenger  coach  attached  to '  a  freight 
train  on  appellants'  road.  After  starting  the  train,  the  con- 
ductor calling  for  tickets,  found  that  appellee's  was  for  a 
regular  passenger  and  not  for  a  freight  train,  whereupon  he 
stopped  the  train  and  required  appellee  to  leave  the  train. 

It  appears  from  the  evidence,  that  appellants  had  adopted  a 
regulation,  that  persons  could  only  be  carried  on  their  freight 
trains  by  procuring  tickets  for  that  purpose,  and  they  had  so 
instructed  their  conductors,  and  had  posted  up,  at  the  office 
where  the  ticket  was  obtained,  a  notice,  that  persons  wishing 
to  travel  by  freight  trains,  must  procure  such  tickets.  It  is 
first  insisted,  that  while  a  railroad  may  make  all  reasonable 
rules  for  the  regulation  of  their  business,  this  requirement 
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is  unreasonable,  and  that  a  first  class  ticket  entitled  appellee 
to  travel  on  any  train  on  appellants'  road  ;  while,  on  the  other 
hand,  it  is  claimed  that  the  rule  is  reasonable,  and  the  com- 
pany have  the  right  to  insist  upon  its  enforcement. 

Railroads  are  created  for  the  transportation  of  both  persons 
and  property,  and  from  the  time  when  first  introduced  into 
use,  such  bodies  have  provided  different  modes  of  carrying 
each.  They  have  furnished  coaches,  constructed  exclusively 
for  passengers,  and  cars  for  the  conveyance  of  freight.  Their 
construction  is  entirely  different,  and  there  is  a  great  differ- 
ence in  the  two  kinds  of  trains,  and  each  is  only  adapted  ta 
the  purposes  of  its  construction. 

The  law  has  not  required  such  corporations  to  carry  pas- 
sengers on  their  freight  trains,  nor  freight  in  their  passen- 
ger coaches  ;  it  only  requires  them  to  carry  both,  leaving  it  to 
them  to  regulate  the  manner  in  which  it  shall  be  done,  and 
custom  has  sanctioned  the  mode  adopted.  It  has  never,  so  far 
as  we  are  aware,  been  held,  that  railroads  are  required  to  pro- 
vide the  means  for  carrying  passengers  on  their  freight  trains  ; 
that  is  left  to  their  discretion,  and  it  is  a  matter  of  choice 
with  them  whether  or  not  they  shall,  for  the  accommodation 
of  the  public,  adopt  such  a  mode  of  transporting  passengers; 
and  being  a  matter  of  choice,  and  not  a  duty,  they  may,  in 
adopting  such  a  mode,  impose  all  reasonable  rules  consistent 
with  the  safety  of  passengers  and  the  management  of  their 
business  ;  and  we  fail  to  see,  that  in  permitting  persons  to 
travel  on  their  freight  trains,  it  is  at  all  unreasonable  to 
require  them  to  procure  tickets  which  permit  them  to  travel 
on  a  train  of  that  character.  Chicago  &  Alton  JR.  R.  Co.  v.  Flagg, 
43  111.  364.  If  the  law  required  them  to  carry  passengers  in 
that  mode,  then  a  different  rule  would  apply ;  but,  it  being  a 
matter  of  choice  with  them,  they  may  impose  reasonable 
terms,  provided  the  rule  is  uniform.  It  may  be,  that  in  many 
cases  it  is  necessary,  in  conducting  their  business,  that  they 
should  have  the  right  to  say  that  none  but  persons  having  a 
particular  kind  of  ticket  should  be  permitted  to  travel  in  that 
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mode,  and    to  prohibit  their  conductors   from  receiving  fare 
on  freight  trains. 

It  is  urged,  that  the  court  below  erred  in  giving  for  appel- 
lee these  instructions  : 

"If  you  believe,  from  the  evidence,  that  plaintiff  procured  a 
first  class  ticket  from  Ashley  to  Centralia,  and  entered  defend- 
ants' cars,  on  which  passengers  were  usually  carried  by  de- 
fendants, to  be  carried  from  Ashley  to  Centralia,  and  Avas 
ejected  by  the  conductor  at  a  place  other  than  the  usual  stop- 
ping place  for  passengers,  as  defined  by  these  instructions,  you 
will  find  for  plaintiff.  The  usual  stopping  place  means  the 
platform,  or  place  at  the  station  where  passengers  get  on  and 
off  the  cars." 

"That,  although,  by  the  law  of  this  State,  if  a  passenger 
refuses  to  pay  fare,  the  conductor  may  put  him  off,  yet  such 
passenger  must  be  put  off  at  some  usual  stopping  place,  and  a 
usual  stopping  place  means  the  platform,  or  place  at  the  sta- 
tion where  passengers  get  on  and  off." 

These  instructions  present  the  question  M'hether,  as  a  matter 
of  law,  the  company,  when  carrying  passengers  on  a  freight 
train,  are  required  to  draw  it  up  to  the  passenger  platform  to 
enable  them  to  pass  to  and  from  the  train.  AVe  have  seen, 
that  the  company  are  not  required,  by  ]aw,  to  carry  passen- 
gers by  such  trains,  and  when  they  do,  they  may  adopt  all 
reasonable  rules  consistent  with  the  safety  of  passengers,  and 
with  their  business ;  that  they  may  adopt  a  rule,  that  all  per- 
sons desiring  to  travel  in  that  manner,  shall  get  upon  and  from 
the  train  at  its  usual  place  of  stopping  at  the  station,  we  enter- 
tain no  doubt.  It  does  not  follow,  that  because  they  carry 
passengers  in  that  mode,  they  should  be  compelled  to  furnish 
as  fine  and  commodious  coaches  as  on  passenger  trains,  or  that 
they  shall,  in  other  respects,  make  the  same  provisions  for  the 
accommodation  of  passengers,  that  are  provided  on  their  pas- 
senger trains.     The  latter  are   used   almost    exclusively   for 

passengers,  and  hence  have  their  regular  stoj)ping  places  for 
8 — 59th  III. 
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their  accommodation,  and  are  required  to  stop  them  at  the 
platform  provided  for  their  getting  upon,  or  from  such 
coaches. 

Freight  trains  may  not  generally  stop  at  the  passenger  plat- 
form, and  as  their  business  is  the  transportation  of  freight, 
^they  may,  and  no  doubt  do,  usually  stop  at  the  freight  depot, 
on  another  and  diiferent  track  from  that  upon  which  the  pas- 
senger depot  is  situated.  And,  unless  it  appeared  from  the 
evidence,  that  it  was  the  custom  of  freight  trains  on  the  par- 
ticular road,  to  receive  and  discharge  passengers  at  the 
platform  of  the  passenger  depot,  it  should  not  be  required  of 
them.  If  such  was  the  usage,  then  they  would  be  required  to 
conform  to  it  in  all  cases ;  otherwise,  they  have  the  right  to 
receive  and  discharge  passengers  from  their  freight  trains  at 
the  usual  place  adopted  for  that  mode  of  travel,  provided  it  is 
at  a  regular  station.  It  should  have  been  left  to  the  jury  to 
say,  whether  appellee  was  discharged  at  the  usual  place  where 
passengers  on  freight  trains  pass  to  and  from  the  cars.  Not 
having  the  required  ticket,  appellee  was  not  entitled  to  go  as  a 
passenger  on  the  train,  and  the  conductor  had  the  right  to 
require  her  to  leave  it,  but  only  at  the  usual  place  of  getting 
ou  and  off  that  character  of  train,  at  a  station.  The  court, 
therefore,  erred  in  giving  these  instructions,  without  qualify- 
ing them  so  as  to  leave  it  to  the  jury  to  say  whether  the 
passenger  platform  was  the  usual  place  of  getting  on  and  off 
a  freight  train. 

The  case  of  the  Chicago  &  Alton  R.  R.  v.  Flagg,  supra,  does 
not  hold,  that  a  freight  train  carrying  passengers,  must  draw 
up  to  the  passenger  platform,  but  simply  that  the  passengers 
must  be  put  off  at  a  station  ;  and  it  does  not,  therefore,  con- 
flict with  the  views  here  expressed. 

It  is  insisted,  that  appellee's  fourth  instruction  is  wrong.  It 
is  this : 

"That  in  assessing  the  damages  in  this  case,  if  you  find 
defendants  guilty,  you  are  not  confined  to  the  same  amount  or 


1871.]  Lemen  et  al.  v.  Robinson,  etc.  115 

Syllabus. 

rules  you  would  be  if  this  suit  was  between  individuals,  as 
the  public  have  an  interest  in  such  cases,  which  may  be  con- 
sidered and  looked  to  by  you  in  assessing  the  damages  in  such 
a  case." 

AVe  are  aware  of  no  adjudged  case,  or  text  writer,  that  has 
ever  announced  such  a  rule  as  this  instruction  contains.  On 
the  contrary,  it  has  been  repeatedly  said,  that  the  same  rules 
must  apply  to  coi'porations  as  to  individuals.  The  law  must 
secure  them  in  their  rights,  precisely  as  it  does  individuals. 
The  same,  and  only  the  same  justice,  must  be  meted  to  them 
as  is  to  natural  persons.  When  they  owe  money,  they  must 
be  required  to  pay  the  amount  due  ;  no  more,  no  less.  When 
they  shall  inflict  an  injury  upon  an  individual,  they  must  be 
required  to  compensate  him  for  the  wrong  sustained  to  the 
same,  and  only  to  the  same  extent  that  would  be  required  of 
an  individual  engaged  in  the  same  business.  We  can  see  no 
diiference.  The  company  only  represents  the  stockholders, 
and  all  would  say,  that  if  they  were  sued  as  individuals,  such 
an  instruction  would  be  unjust.  And  where  is  the  diiference 
in  principle,  whether  they  are  deprived  of  their  money  by  a 
judgment  against  the  corporation,  or  against  them  as  indi- 
viduals ? 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


James  Lemen  ei  al. 

V. 

Joseph  G.  Robinson,  nse,  etc. 

1.  Chattel  mortgages — of  possession  by  mortgagor  after  maturity  of 
the  debt.  Where  a  chattel  mortgage  provided  that  the  mortgagor  should 
retaia  possession  of  the  property  until  default  \n  payment  of  the  debt  it 
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was  given  to  secure,  and  more  than  two  months  after  the  debt  matured,  the 
property  still  continuing  in  his  possession,  he  sold  and  delivered  to  a  third 
person,  and  no  reason  appeared  why  possession  Avas  not  taken  by  the  mort- 
gagee at  the  proper  time,  it  was  hdd,  the  purchaser  took  the  property  free 
from  any  lieu  of  the  mortgage,  even  though  he  had  actual  notice  that  it  was 
still  unsatisfied. 

2.  Former  decisioks.  The  authority  of  the  case  of  Ilathom  et  al.  v. 
Lewis,  22  111.  395,  in  so  far  as  it  is  held  that  a  chattel  mortgage,  although 
wanting  in  some  of  the  essentials  required  by  the  statute,  is  nevertheless 
valid  and  binding  as  to  subsequent  purchasers  with  knowledge,  is  much 
shaken,  if  not  entirely  overruled,  by  subsequent  decisions  of  this  court, 
particularly  that  of  Frank  v.  Miner,  50  111.  447. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the  Hon» 
Joseph  Gillespip:,  Judge,  presiding. 

M.  P.  Blackburn,  on  the  4th  day  of  January,  1867,  excuted 
to  Max.  Weisinberger  a  chattel  mortgage  on  certain  property 
to  secure  the  payment  of  a  promissory  note  due  on  the  4th  of 
July  of  the  same  year.  The  mortgage  contained  a  ])ro  vision  that 
the  property  should  remain  in  the  possession  of  the  mortgagor 
until  default  in  the  payment  of  the  note,  and  was  duly  recorded. 
On  the  10th  of  September,  1867,  the  debt  not  having  been  paid, 
the  mortgagor,  still  having  possession  of  the  property,  sold 
it  to  James  Lemen.  It  being  contended  that  Lemen  had 
knowledge  that  the  mortgage  was  still  subsisting  when  he  pur- 
chased, the  question  arises,  whether  the  property  in  his  hands 
was  still  subject  to  the  mortgage. 

Mr.  CypvUS  L.  Cook,  for  the  appellants. 

Mr.  David  Gillespie,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  on  a  replevin  bond  executed  by 
appellants  to  the  sheriff  of  Madison  county,  for  the  use  of 
Max.  Weisinberger. 

The  action  of  replevin  was  brought  by  Lemen,  and  for  some 
cause  dismissed,  and  a  writ  of  retorno  habendo  awarded. 
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The  defense  to  the  action  on  the  bond  was  made  under  the 
act  of  March  1,  1847,  which  provides  that,  "in  all  actions 
upon  replevin  bonds,  where  the  merits  of  the  case  have  not 
been  determined  in  the  trial  of  the  action  of  replevin  in  which 
the  bond  was  given,  the  defendant  may  pjead  the  above  facts, 
and  also  his  or  her  title  to  the  property  in  dispute  in  the  said 
action  of  replevin."     Scates'  Comp.  226. 

The  replevisor,  Lemen,  pleaded  that  he  was  the  OAvner  of 
the  property  in  controversy  at  the  time  of  the  dismissal  of  the 
action  of  replevin,  and  that  he  was  then  lawfully  entitled  to 
its  possession. 

On  this,  an  issue  was  made  up,  and  on  a  trial  by  jury  there 
was  a  verdict  for  plaintiff,  and  judgment  accordingly.  To 
reverse  this  judgment  the  defendants  appeal. 

It  appears  that  M.  P.  Blackburn  had,  on  the  4th  day  of 
January,  1867,  conveyed  the  property  in  question,  by  chattel 
mortgage,  to  Weisinberger,  to  secure  the  payment  of  a  note  of 
that  date,  which  matured  on  the  4th  day  of  July  thereafter. 
The  mortgage  contained  the  usual  provision,  that  the  mort- 
gagor should  remain  in  possession  of  the  property  until  default 
in  payment  of  the  note  it  was  given  to  secure.  The  property 
being  in  the  actual  possession  of  the  mortgagor,  Blackburn,  on 
the  10th  of  September  thereafter  the  same  was  purchased  by 
appellant  Lemen  of  Blackburn  ;  whereupon  Weisinberger  took 
possession  of  the  property,  and  Lemen  replevied  it. 

There  is  evidence  tending  to  show  that  Lemen  had  knowl- 
edge of  the  existence  of  this  mortgage  when  he  purchased, 
and  the  main  question  on  the  record  is,  with  such  knowledge, 
was  Lemen  precluded  from  purchasing  the  property  of  the 
mortgagor,  it  being  in  his  possession  at  the  time  of  the  pur- 
chase? In  other  words,  had  the  mortgagor  any  rights,  two 
months  and  more  after  the  maturity  of  the  note  it  was  given 
to  secure,  the  property  remaining  in  the  possession  of  the 
mortgagor  all  the  time  ? 

This  court  has  uniformly  held,  that  a  conveyance  of  personal 
property,  the  possession  thereof  remaining  with  the  vendor,  is 
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a  fraud  per  se,  and  incapable  of  explanation,  unless  such  pos- 
session is  provided  for  in  the  deed.  Thornton  v.  Davenport,  1 
Scam.  297  ;  Rhines  v.  Phelps,  3  Gilm.  464 ;  Hanford  v.  Obrecht, 
49  111.  146. 

And  it  has  also  been  held,  when  the  deed  contains  the  pro- 
vision that  the  property  shall  remain  with  the  mortgagor  until 
default  in  payment  of  the  sum  it  may  have  been  given  to 
secure,  and  it  is  not  taken  into  the  possession  of  the  mortgagee 
on  the  happening  of  the  event,  but  remains  with  the  mortga- 
gor, the  same  is  fraudulent  as  against  creditors  and  subsequent 
purchasers.  Reed  v.  Eames,  19  111.  595,  and  other  cases  cited 
in  appellant's  brief,  decided  by  this  court. 

The  property  in  question  remained  in  the  possession  of  the 
mortgagor  more  than  two  months  after  the  note  had  matured, 
and  no  reason  given  why  possession  was  not  taken  by  the 
mortgagee  at  the  proper  time.  In  harmony  with  all  previous 
decisions,  we  must  hold  the  mortgage  void,  as  against  subse- 
quent purchasers  and  creditors. 

But  it  is  urged  that  appellant  Lemen  knew  of  the  existence 
of  this  mortgage,  and  purchased  the  property  subject  to  the 
mortgage.  This  court  did  hold,  in  Hathorn  et  al.  v.  Leiois,  22 
111.  395,  that  a  chattel  mortgage,  though  wanting  some  of  the 
essentials  required  by  the  statute,  was,  nevertheless,  valid  and 
binding  between  the  parties,  and  a  party  having  actual  notice- 
of  the  mortgage  and  purchasing  the  same,  was  not  a  bona  fide 
purchaser,  and  acquired  no  rights  as  against  such  mortgage. 

This  case  is  mainly  relied  on  by  appellee,  but  its  authority 
is  much  shaken,  if  not  entirely  overruled,  by  subsequent  deci- 
sions of  this  court,  the  strongest  of  which  is  the  most  recent 
case  of  Frank  v.  Illner,  50  ib.  444.  Without  reference  to  the 
case  of  Hathorn  v.  Leiois,  supra,  the  court  held  that  no  other 
notice  of  a  chattel  mortgage  was  binding  on  any  one,  except 
notice  by  the  record.  Lemen,  then,  if  he  had  notice  of  the 
mortgage,  the  same  not  having  been  recorded,  could  not  be 
afiected  thereby. 
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The  first  instruction  given  for  appellee  Avas,  consequently, 
erroneous.  The  mortgage  was  fraudulent  and  void^  and  good 
for  no  purpose. 

The  evidence  that  Lemen  agreed  to  pay  the  debt  for  which 
the  property  was  mortgaged,  is  too  slight  to  find  a  verdict 
upon. 

For  the  reasons  given,  the  judgment  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


WiLLAM    W.    DrAPEE 

V. 

Mary  E.  Draper. 

Service  OP  A  SUMMONS  after  tlie   return  day  thereof,  is  ir.sufficieiit  to 
give  the  court  jurisdiction  of  the  person  of  the  defendant — is  a  iiuiiit}'. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Messrs.  Miller  &  Watts,  for  the  plaintiff  in  error. 

Mr.  George  F.  O'Melveny,  and  Messrs.  Casey  & 
DwiGHT,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Numerous  errors  are  assigned  on  the  record,  but  we  will 
only  consider  whether  the  circuit  court  had  jurisdiction  of  the 
person  of  the  plaintiff' in  error.  If  the  court  had  not  jurisdic- 
tion, the  decree  would  be  a  nullity. 

On  the  22d  day  of  August,  1870,  Mary  E.  Draper  filed  her 
bill  in  the  circuit  court  of  Washington  county,  for  a  divorce. 
Upon  filing  the  bill,  a  summons  was  regularly  issued,  directed 
to  the  sheriff  of  Washington  county,  and  made  returnable  on 
the  first  Monday  of  October  next  thereafter  ;  and  subsequently, 
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on  the  3d  clay  of  October,  it  was  returned  by  the  sheriff, 
endorsed,  "not  found." 

On  the  5th  day  of  September,  1870,  a  second  summons  in 
said  cause  was  issued,  directed  to  the  sheriff  of  Clinton  connty, 
and  returnable  on  the  first  Monday  of  October  next  thereaf- 
ter. This  last  summons  was  returned  by  the  sheriff  of  Clinton 
county,  duly  served  on  the  loth  day  of  October,  1870. 

It  is  recited  in  the  record,  tiuit  on  the  11th  day  of  October, 
1870,  "It  is  ordered  by  the  court,  that  this  cause  be  removed 
from  the  docket  without  prejudice,  costs  herein  having  been 
paid  by  tlie  phiintiff."  It  does  not  appear  upon  M'hose  motion, 
whether  u})on  the  motion  of  any  one,  the  above  order  was 
made,  and  the  cause  stricken  from  the  docket. 

On  the  4th  day  of  April,  1871,  a  notice  M-as  served  on  the 
plaintiff  in  error  by  the  counsel  for  the  defendant,  by  Avhich 
he  was  notified  that  a  motion  would  be  made  at  the  April 
term  of  said  court,  to  reinstate  the  case  on  the  docket.  The 
])laintiff  in  error  did  not  appear,  and  the  cause  was  accord- 
ingly placed  on  the  docket  and  proceeded  to  final  decree. 

It  is  not  pretended,  that  there  was  any  service  on  the  first 
summons  issued  in  the  cause.  The  service  on  the  second  sum- 
mons, issued  to  Clinton  county,  was  insufficient  to  confer 
jurisdiction.  It  was  not  served  until  ten  days  after  the  return 
day.  The  writ  had  then  no  vitality;  it  had  spent  its  force, 
and  the  service  was  a  nullity.  Jlitc/icock  v.  Hakjld,  2  Gilm. 
603. 

It  is  insisted,  that  the  plaintiff  entered  a  motion  to  dismiss 
or  strike  the  cause  from  the  docket,  and  thcrel)y  entered  his 
appearance  in  said  cause  for  all  purposes.  The  record  does 
not  disclose,  that  the  plaintiff  in  error  ever  made  any  such 
motion,  or  any  other  motion  in  the  circuit  court. 

There  being  no  service,  and  no  appearance  by  the  defend- 
ant in  the  circuit  court,  that  court  did  not  have  jurisdiction  to 
pronounce  the  decree  that  it  did. 

For  the  error  indicated,  the  deci-ee  is  reversed  and  the  cause 

remanded. 

Decree  reversed. 
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JOIIN"    YoUNCt 

V. 

James  T.   Coopek  et  al. 

Attachment — wlietlier  it  will  lie.  A  suit  by  attachment  will  lie  upon  a 
judgment  recovered  in  the  same  court  in  -which  tlie  suit  is  brought,  and 
this  altliough  the  plaintifl"is  entitled  to  execution  upon  tlie  judgment  at  the 
time  of  issuing  tiie  Avrit.  An  indebtedness  upon  a  judgment  comes  clearly 
within  the  meaning  of  the  first  section  of  the  attachment  act. 

Appeal  from  the  Circuit  Court  of  Madison  county  ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

On  the  14th  day  of  December,  1870,  the  following  affidavit 
was  made  before  the  clerk  of  the  Circuit  Court  of  INIadi- 
son  county,  viz:  "John  Young,  on  oath,  states  that  Jesse 
Stanley  and  James  T.  Cooper  are  indebted  to  him  in  the  sum 
of  five  hundred  and  seventy-seven  and  seventy-five  one  hun- 
dredths dollars,  ($577.75)  upon  a  judgment  rendered  against 
them  in  his  favor  in  the  Madison  circuit  court,  with  legal 
interest  on  said  judgment  from  the  May  term  of  said  court, 
A.  D.  1870  ;  that  James  T.  Cooper,  one  of  the  above  named 
parties  so  indebted  to  this  affiant,  has  fraudulently  conveyed 
his  property  so  as  to  hinder  and  delay  his  creditors,  within 
two  years  prior  to  the  filing  of  this  affidavit,  and  that  said 
Cooper  has  fraudulently  disposed  of  his  property  so  as  to 
hinder  and  delay  his  creditors  within  two  years,  and  affiant 
prays  that  an  attachment  may  issue  against  the  said  James  T. 
Cooper  and  Jesse  Stanley  as  is  provided  by  law." 

On  the  same  day.  Young  filed  his  bond  in  said  court,  and  the 
clerk  issued  the  writ  of  attachment. 

The  writ  of  attachment  commands  the  sheriff  to  attach  the 
property,  etc.,  of  James  T.  Cooper,  and  also  to  summon  the 
Manhattan    Insurance    Company,    the    Lorillard    Insurance 
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Company,  and  Franklin  Hewit  as  garnishees.  The  sheriff 
made  the  following  return  on  said  writ:  "I  have  duly  served 
the  within  by  reading  and  leaving  two  copies  thereof  to  the 
within  named  Franklin  Hewit,  president  of  the  within  named 
Manhattan  Insurance  Company;  Lorillard  Insurance  Com- 
pany, non-residents,  this  21st  day  of  December,  1870." 

At  the  February  special  term  of  said  court,  a  motion  was 
made  by  the  defendants  to  quash  the  writ  of  attachment,  for 
the  reason  that  an  attachment  could  not  be  sued  out  on  a 
judgment  already  obtained  by  the  same  plaintiff  against  the 
same  defendant,  when  the  judgment  was  in  full  force  and 
effect,  and  in  the  same  court.  'J'he  court  sustained  the  motion, 
to  which  the  plaintiff  then  and  there  excepted,  and  gave  judg- 
ment against  the  plaintiff  for  costs. 

The  plaintiff  appeals. 

Mr.  Charles  P.  Wise,  for  the  appellant. 

Mr.  David  Gillespie,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  suit  commenced  by  attachment,  in  the  Madison 
circuit  court.  The  appellant's  affidavit  for  the  writ,  set  out  a 
judgment  recovered  by  him  at  the  May  term,  A.  D.  1870,  of 
the  same  court,  against  appellee  and  one  Stanley  for  $577.75. 

Upon  motion  of  appellee,  the  court  below  quashed  the  writ, 
upon  the  ground  that  a  suit  by  attachment  will  not  lie  upon 
a  judgment  recovered  in  the  same  court  where  the  suit  is 
brought. 

That  an  action  of  debt  will  lie  upon  the  judgment  of  the 
same  court  in  which  such  action  is  brpught,  even  though  the 
plaintiff  in  the  judgment  is  entitled  to  execution  upon  it,  at 
the  time  of  bringing  his  action,  was  decided  by  this  court  in 
Greathouse  v.  Smith,  3  Scam.  R.  541,  and  the  propriety  of  the 
decision,  it  is  believed,  has  never  been  questioned. 


J 
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An  indebtedness  arising  upon  a  judgment  is  as  fully  within 
the  meaning  of  the  first  section  of  the  attachment  act  (R.  S. 
63,)  as  any  other  recognized  by  the  law. 

The  judgment  of  the  circuit  court,  dismissing  the  attach- 
ment, is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Mutual  Benefit  Life  Insurance  Co. 

V. 

Mary  P.  Robertson. 

1.  Life  insurance — renewal  receipt.  Where  a  policy  is  issued  to  insure 
the  life  of  a  person  for  llie  term  of  life,  in  consideration  of  the  premium 
paid,  and  to  be  paid  annually  during  its  continuance,  a  receipt  given  for 
the  annual  premium,  and  which  recites  that  the  policy  was  thereby  contiu- 
ued  in  force  for  another  year,  does  not  constitute  a  new  contract  but  merely 
operates  to  continue  the  old  one. 

2.  Same — effect  of  misrepresentation.  The  wife  of  the  party  whose  life 
was  insured,  and  for  whose  benefit  the  policy  was  obtained,  stated  to  the 
agent  of  the  company  at  the  time  of  procuring  such  a  renewal  receipt,  in 
answer  to  his  inquiry  on  the  subject,  that  her  husband,  who  was  absent  in 
another  State,  had  written  to  her  and  that  he  was  in  his  usual  health:  Ileldy 
in  an  action  on  the  policj',  the  statement  being  verbal,  and  not  referred  to 
In  the  policy,  should  be  deemed  to  have  been  a  mere  representation.  It 
was  independent  of  the  contract,  and  collateral  to  it.  It  may  have  been 
untrue,  and  yet  not  avoid  the  policy.  To  give  it  that  efiect  it  must  be 
proved  to  have  been  material,  and  that  it  induced  the  risk. 

3.  But  even  the  failure  to  communicate  a  material  fact,  unknown  to  the 
assured,  will  not  vitiate  a  policj'.  The  undertaking  is  merely  to  represent, 
truly,  facts  within  the  knowledge  of  the  assured. 

4.  Same — of  the  allegations  and  proofs.  In  an  action  upon  a  policy  of 
life  insurance,  the  introduction  of  the  policy,  and  receipts  for  the  annual 
premiums  required  by  its  terms  to  be  paid,  and  proof  of  the  death  of  the 
party  whose  life  is  insured,  will  make  a  prima  facie  case  iu  favor  of  the 
plaintifi".     He  is  not  bound  to  set  out  the  application  and  prove  its  truth. 

5.  Same — of  a  warranty  hy  llie  assured.  A  warranty  is  iu  the  nature  of 
a  condition  precedent;  it  must  appear  on  the  face  of  the  policy;  or,  if  on 
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another  part  of  it,  or  on  a  paper  plij'sicalh-  attached,  it  must  appear  tliat  the 
statements  were  intended  to  form  a  psirt  of  tlie  policj-^;  or,  if  on  another 
paper,  tlKy  must  be  so  referred  to  in  tlie  policy  as  clear!}''  to  indicate  that 
the  parties  intended  them  to  form  a  part  of  it.  A  warranty  can  not  be  cre- 
ated nor  extended  bj'  construction. 

6.  iNDEConous  LANGUAGE  towards  the  Judge  below.  Where  counsel 
emploj'  in  their  printed  arguments  in  this  court,  improper  and  indecorous 
language  respecting  the  judge  below,  such  arguments  will  be  striclcen  from 
the  files,  and  such  other  action  taken  as  will  protect  the  circuit  judges  from 
like  aspersions. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  Snyder  &  Dill,  for  the  appellant. 

]\Ir.  Wm.  H.  Underwood,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

This  is  an  action  of  assumpsit,  upon  an  insurance  policy. 

The  declaration  contains  two  special,  and  the  common 
counts. 

The  general  issue  was  filed,  and  also  special  pleas  as  fol- 
lows : 

First,  that  the  policy  was  originally  procured  by  fraud  and 
misrepresentation;  second,  that  it  became  void  on  the  19th 
■day  of  March,  1869,  in  consequence  of  the  non-payment  of  the 
premium,  and  its  renewal  was  effected  by  fraud  and  misrepre- 
sentation. 

The  life  of  the  deceased  was  insured  in  1866,  for  the  benefit 
of  his  wife,  the  appellee,  and  a  renewal  was  procured  from 
year  to  year. 

Appellee  recovered  a  judgment  for  the  amount  of  the  policy 
and  interest. 

The  assured  died  in  January,  1870.  There  was  introduced, 
in  evidence,  a  receipt  for  the  annual  premium,  of  date  March 
19th,  1869,  signed  by  the  proper  officers,  Avhich,  by  its  terms, 
•continued  the  policy  in  force  for  one  year  from  its  date.     The 
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language  of  this  receipt  is,  "Policy  on  the  life  of  Byrd  M. 
Robertson  is  hereby  continued  in  force  for  one  year  from  date, 
settlement  of  the  premium  having  been  made."  The  policy 
was  issued  to  insure  the  life  of  the  deceased  for  the  term  of 
life,  in  consideration  of  the  premium  paid,  and  to  be  paid  in 
each  year  during  its  continuance. 

This  receipt  did  not  make  a  new  contract ;  it  was  merely 
evidence  of  compliance  with  the  condition  of  the  policy.  It 
did  not  alter  its  terms  or  legal  effect,  or  change  the  parties ;  it 
was  not  an  independent  contract,  but  a  continuance  of  the  old 
one. 

A  jj/-/?/)a/ac/e  case  was  made  in  behalf  of  appellee,  by  the 
introduction  of  the  policy,  the  renewal  receipt,  and  proof  of 
the  death. 

It  is  contended,  that  the  continuance  of  the  policy  was  pro- 
cured by  fraud.  This  is  the  allegation  of  the  plea,  but  it  is 
wholly  unsustained  by  the  proof. 

The  premium  was  due  in  March,  but  it  was  not  all  paid  until 
in  November,  and  the  receipt  M'as  actually  given  in  Novem- 
ber, and  ante-dated.  The  agent  had  occasionally  advanced  it 
— had  assured  appellee  that  it  need  not  be  paid  on  the  exact 
day  named  in  the  policy  ;  had  induced  her  to  believe  that  it 
had  been  advanced,  and  had  received  a  part  of  it  in  July.  He 
testified  that  he  v-.ade  inquiry  of  her  as  to  where,  and  how,  her 
husband  was,  in  November.  She  replied,  that  he  was  in  the 
State  of  Missouri;  she  had  just  received  a  letter  from  him, and 
that  he  was  in  his  usual  health. 

Dr.  Ferryman,  the  medical  examiner  of  the  company,  testi- 
fied, that  in  a  conversation  with  appellee,  in  November,  she 
said  she  had  received  a  letter  from  her  husband,  stating  that 
he  was  well. 

The  policy,  introduced  in  evidence,  stated  that  it  was  made 
in  consideration  of  the  representations  contained  in  the  appli- 
cation, and  of  the  premium,  and  "that  if  the  declaration,  made 
by  or  for  the  assured,  and  bearing  date  March  19th,  1866,  and 
upon  the    faith  of  which    this  agreement  is  made,  shall  be 
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found  in  any  respect  untrue,  then  this  policy  shall  be  void;" 
and  that  upon  failure  to  pay  the  annual  premium  on  the  days 
mentioned,  the  policy  should  cease  and  determine. 

Conceding  that  the  representations  contained  in  the  appli- 
cation for  the  policy,  were  made  warranties  by  the  reference  to 
them  in  the  policy,  still  we  can  not  say  that  they  were  untrue. 
The  application  was  not  introduced,  and  ^ve  are  not  advised, 
by  the  evidence,  of  its  contents.  We  can  not  determine,  that 
there  was  either  misrepresentation  or  concealment  of  facts. 
For  aught  that  appears  in  this  record,  there  may  have  been  a 
full  disclosure  of  every  fact  material  to  the  risk,  and  a  true 
answer  to  every  question  propounded. 

Appellee  was  not  bound  to  set  out  the  application  and  prove 
its  truth.  This  paper  must  have  been  in  the  custody  of  appel- 
lant. The  company  might  have  introduced  it,  and  proved  its 
representations  to  be  false.  We  can  not  surmise,  that  it  con- 
tained a  warranty  of  good  health,  in  the  absence  of  proof. 
Neio  England  Fire  and  Marine  Insurance  Co.  v.  Wetmore,  32  111. 
221. 

There  Avas,  then,  no  warranty  of  good  health.  A  warranty 
is  in  the  nature  of  a  condition  precedent ;  it  must  appear  on 
the  face  of  the  policy ;  or,  if  on  another  part  of  it,  or  on  a 
pajjer  physically  attached,  it  must  appear  that  the  statements 
were  intended  to  form  a  part  of  the  policy  ;  or,  if  on  another 
paper,  they  must  be  so  referred  to  in  the  policy  as  clearly  to 
indicate  that  the  parties  intended  them  to  form  apart  of  it.  A 
warranty  can  not  be  created  nor  extended  by  construction. 
Reynolds  Life  Insurance,  85  et  seq.  ;  Campbell  v.  New  Ihigland 
Insurance  Co.  98  Mass.  381  ;  Burritt  v.  Saratoga  Insurance  Co. 
5  Hill,  188  ;  Jefferson  Insurance  Co.  v.  Cotheal,  7  Wend.  72. 

The  only  proof  to  sustain  the  charge  of  fraud  and  misrepre- 
sentation, was  the  remark  of  appellee  to  the  agents  of  the 
company,  that  she  had  received  a  letter  from  the  deceased  ; 
that  he  was  in  Missouri,  and  in  his  usual  health.  The  deceased 
was  a  traveling  agent,  and  the  fact  of  his  absence  from  home 
was  known  to  the  agents  of  the  conipnny. 
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This  statement  was  verbal,  and  is  not  referred  to  in  the  pol- 
icy, and  must  be  deemed  to  have  been  a  mere  representation. 
It  was  independent  of  the  contract,  and  collateral  to  it.  It 
may  have  been  untrue,  and  yet  not  avoid  the  policy.  It  must 
be  proved  to  have  been  material,  and  that  it  induced  the  risk. 
Farmers'  Insurance  Co.  v.  Snyder,  16  Wend.  481. 

Did  it  induce  the  risk  ?  The  evidence  satisfies  us  to  the 
contrary. 

The  renewal  receipt,  though  dated  the  19th  of  March,  was, 
in  fact,  executed  on  the  11th  of  November.  The  premium 
should  have  been  paid  on  the  19th  of  March.  Notwithstand- 
ing this  provision  in  the  policy,  a  part  of  the  premium  was 
received  by  the  agent  of  the  company,  in  July;  and  he  had 
induced  appellee  to  believe  that  it  had  been  advanced.  An 
advancement  of  it  had  previously  been  made  by  the  agent. 

The  medical  examiner  of  the  company,  on  the  2d  day  of 
November,  gave  a  certificate  that  the  assured  was  then  in  good 
health.  He  had  made  a  careful  and  personal  examination  of 
him,  in  March,  and  in  September  or  November,  1869.  Besides, 
appellee  testified  that  she  made  no  application  for,  and  did  not 
know  of  the  necessity  of,  such  a  certificate.  We  think  these 
acts  of  the  agents  were  the  result  of  their  own  knowledge,  and 
were  not  prompted  by  the  representation  of  appellee. 

Their  acts  were  voluntary  ;  the  premium  was  received  by 
the  agent,  and  forwarded  to,  and  accepted  by,  the  company. 
The  agents  acted  within  the  scope  of  their  authority  ;  the  com- 
pany ratified  these  acts.  The  right  of  forfeiture  was  thus 
waived,  and  we  can  not  encourage  the  perpetration  of  a  fraud 
by  permitting  the  company  to  repudiate  the  conduct  of  its 
agents.  The  condition  of  forfeiture,  in  case  the  annual  pre- 
mium is  not  paid  on  the  day  named,  is  for  its  benefit  solely, 
and  a  waiver  of  a  strict  compliance  continues  the  obligation. 
F.  &  31.  Insurance  Co.  v.  Chesnut  50  111.  Ill  ;  ^tna Insurance 
Co.  V.  3Iaguire,  51  111.  342  ;  lliller  v.  Phoenix,  27  Iowa,  203  ; 
Banton  v.  American  Life  Insurarwe  Co.  25  Conn.  542  ;  Wing  v. 
Harvey,  27  Law  and  Eq.  140. 
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But  the  evidence  wholly  fails  to  stamp  the  statement  of 
appellee  as  a  misrepresentation.  There  is  no  proof  whatever, 
that  she  had  any  knowledge  of  the  alleged  sickness  of  her  hus- 
band ;  she  communicated  all  that  she  knew ;  she  acted  in 
perfect  good  faith.  The  failure  to  communicate  a  material 
fact,  unknown  to  the  assured,  will  not  vitiate  a  policy.  The 
undertaking  is  merely  to  represent,  truly,  facts  within  the 
knowledge  of  the  assured. 

In  Daniels  v.  Hudson  River  Fire  Insurance  Co.  12  Cush.  417, 
Chief  Justice  Shaw  said  :  "  Misrepresentation  is  the  statement 
of  something  as  fact,  which  is  untrue  in  fact,  and  wliich  the 
assured  states,  knowing  it  to  be  not  true,  with  an  intent  to 
deceive  the  underwriter;  or,  which  he  states  positively  as 
true,  without  knowing  it  to  be  true, and  which  has  a  tendency 
to  mislead — such  fact,  in  either  case,  being  material  to  the 
risk." 

In  the  case  at  bar,  there  is  entire  absence  of  any  intent  at 
deception.  The  representation  was  not  of  a  positive  charac- 
ter, but  simply  the  communication  of  the  contents  of  a  letter. 
It  was  not  the  assertion  of  a  fact,  in  reply  to  information 
sought,  and  could  not  have  misled  the  agent.  The  represen- 
tation did  not  induce  the  risk,  and  under  the  circumstances, 
was  immaterial,  and  can  not  vitiate  the  policy.  Carter  v. 
Boehm,  3  Burr.  1905  ;  Biays  v.  Tlie  Union  Insurance  Co.  1 
Wash.  Cir.  C.  R.  506  ;  Lord  v.  Ball,  12  Mass.  115  ;  Swete  v. 
Fairlie,  6  Carr.  &  Payne,  1 ;  Iluguenin  v.  Bailey,  6  Taunton, 
186. 

All  the  evidence,  then,  as  to  the  last  sickness  of  the  deceased, 
and  the  cause  of  his  death,  was  wholly  irrelevant,  and  the 
errors  assigned  thereupon  are  immaterial.  The  admission,  as 
well  as  the  exclusion  of  testimony,  in  regard  to  such  matter, 
was  error  without  prejudice.  Such  action  of  the  court  could 
not  change  the  law  of  the  case,  or  affect  the  propriety  of  the 
verdict. 

Counsel  for  appellant  have  indulged  in  language,  in  their 
printed  argument,  highly    improper   and    indecorous   to   the 
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judge  on  the  circuit.  Abuse  can  never  rise  to  the  dignity  of 
argument.  If  such  language  had  been  used  in  an  oral  argu- 
ment, counsel  would  have  been  peremptorily  silenced. 

For  like  offense  in  the  future,  the  brief  will  be  ordered  to 
be  stricken  from  the  files,  and  such  other  action  taken  as  will 
protect  judges  of  the  circuit  court  from  like  aspersions. 

The  laws  must  be  respected  ;  they  constitute  the  basis  of 
civil  society.  For  the  maintenance  of  this  respect,  a  gentle- 
manly courtesy  should  ever  be  observed  towards  those  who, 
for  the  time,  administer  them. 

The  judgment  is  right,  and  must  be  affirmed. 

Judgment  affirmed. 


City  of  Centhalia 

V. 

Andrew  Scott. 

1.  Incorporated  cities — liability  for  injuries  residting  from  defective 
liighways.  Cliartered  cities  are  liable  for  injuries,  resulliug  from  neglect  to 
keep  their  streets  in  proper  conditiou.* 

2.  Same — of  contributory  negliaence.  In  an  action  against  a  chartered 
city,  to  recover  for  injuries  received  by  the  plaintiff,  by  reason  of  being 
thrown  from  his  wagon  in  going  over  a  defective  crossing,  while  his  horses 
were  running  away,  it  was  held,  the  fact,  that  one  of  the  plaintifi^'s  horses 
had  previousl}',  on  several  occasions,  run  away,  was  not,  of  itself,  a  conclu- 
sive reason  wli}'  the  plaintiff  siiould  not  recover. 

3.  Such  circiuiistance  was  properly  left  to  the  jury  for  them  to  consider, 
and  weigh  it  in  connection  Avith  the  alleged  negligence  of  the  defendant, 
and  in  determining  the  degree  of  the  plaintifi"'s  care  or  negligence  in  driv- 
ing his  team. 

*See  also  the  cases  of  President  and  Trustees  of  the  town  of  Mechanicsburg 
v.  Meredith,  54  111.  84,  and  City  of  Peru  v.  French,  55  111.  317.  And  see  the 
case  of  Town  of  Waltham  v.  Kemper,  55  111.  34G,  where  a  distinction  is  taken 
iu  regard  to  their  liability  for  injuries,  resulting  from  the  bad  condition  of 
highways,  between  chartered  cities,  and  towns  established  by  law  as  a  civil 
division  of  a  county,  merely. 

9— 59th  III. 
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Writ  of  Error  to  the  Circuit  Court  of  Marion  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  Henry  C.  Goodnow,  for  the  plaintiff  in  error. 

Messrs.  Casey  &  Dwight,  for  the  defendant  in  error. 

Per  Curiam  :  This  was  an  action  brought  by  defendant  in 
error,  against  the  city  of  Centralia,  for  injuries  received  in  con- 
sequence of  being  thrown  from  his  M'agon,  in  going  over  a 
defective  crossing,  while  his  horses  were  running  away.  The 
jury  found  for  the  plaintiff  a  verdict  of  $30,  for  whicli  tht 
court  gave  judgment. 

Counsel  for  plaintiff  in  error  denies  the  liability  of  municipal 
corporations  for  injuries  arising  from  the  bad  condition  of  streets, 
but  so  far  as  chartered  cities  are  concerned,  the  question  is  not 
an  open  one  in  this  court. 

We  see  no  grounds  for  reversing  this  judgment.  The  instruc- 
tions properly  gave  the  law  to  the  jury,  and  although  the 
evidence,  as  to  the  condition  of  the  crossing,  is  conflicting,  the 
jury  have  passed  upon  it,  and  there  is  no  good  reason  for  dis- 
turbing their  verdict.  They  were  certainly  not  actuated  by 
prejudice  or  passion,  as  is  evident  from  the  very  moderate 
damages  they  allowed. 

It  is  urged,  that  one  of  the  plaintiff^s  horses  had,  on  several 
occasions,  run  away.  We  do  not,  however,  think  this  fact,  of 
itself,  is  a  conclusive  reason  why  the  plaintiff  should  not 
recover,  and  the  court  below  called  the  attention  of  the  jury 
to  this  circumstance,  in  one  of  the  instructions  given  for  the 
defendant,  and  left  it  to  them  to  Meigh  it,  in  connection  with 
the  alleged  negligence  of  the  defendant.  Almost  all  horses 
are  liable  to  take  fright  and  run  away,  and  we  can  not  lay  it 
down  as  a  legal  proposition,  that  a  plaintiff,  in  a  case  like  the 
present,  can  not  recover,  merely  because  he  is  driving  a  pair 
of  horses,  one  of  which  has,  on  various  occasions,  run  away, 
if  he  has  used  reasonable  care  and  diligence  at  the  time  the 
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accident  occurred.  The  detjree  of  neffllcrence  involved,  in 
driving  a  horse  that  has  before  run  away,  can  be  properly  left 
to  the  determination  of  the  jury,  as  was  done  in  the  present 
case. 

Judgment  affir-med. 


Illinois  Central  Railroad  Company 

V. 

Jesse  L,  Able. 

1.  Railroads — carrying  passengers  beyond  tlie  proper  station.  If  a  rail- 
way passeuger,  liolding  a  ticket  entilliug  liira  to  alight  at  a  particular 
station,  is  carried  past  such  station  witliout  his  consent,  and  without  being 
allowed  a  reasonable  opportunity  of  leaving  the  train,  he  lias  an  action 
against  the  company  for  whatever  damages  may  have  accrued  to  him  for 
nondelivery  at  the  place  of  his  destination. 

2.  Same — wliere  passenger  leaves  the  train  wJiile  in  motion.  But  if  such 
passenger  voluntarily  leaps  from  the  train  when  iu  rapid  motion,  or  leaves 
it  under  circumstances  which  would  necessarily  or  probably  render  such 
an  act  perilous,  and  receives  bodily  injury,  he  could  not  recover  damages 
for  the  injury,  because  it  would  be  the  result  of  his  own  want  of  ordinary- 
care. 

8.  Though  iu  case  tlie  passenger  is  not  allowed  a  reasonable  opportu- 
nity to  alight,  there  being  a  slight  stoppage  of  the  train,  but  he  attempts  to 
do  so  after  the  train  has  resumed  its  motion,  but  before  the  motion  has 
become  at  all  rapid,  and  the  stepping  from  tlie  train  would  not  seem  dan- 
gerous to  a  man  of  ordinary  prudence  and  judgment,  and  nevertheless 
bodily  injury  follows,  in  such  case  tlie  passenger  would  be  entitled  to 
recover  damages  for  the  injury, — the  passenger  having  a  right  to  construe 
the  momentary  halt  of  the  train,  at  the  station,  as  an  invitation  to  alight, 
and  iu  his  attempt  to  make  use  of  such  opportunity  when  not  attended 
with  apparent  danger,  being  chargeable  with  no  appreciable  negligence,  in 
comparison  with  the  flagrant  bnach  of  duty  on  the  part  of  the  company  in 
neglecting  to  aflbrd  a  reasonable  opportunity  to  leave  the  train  in  safety. 

4  JvRY— finding  a  verdict  iy  compromise.  Where  a  jury  in  their  retire- 
ment, in  considering  their  verdict,  as  appeared  from  the  aflBdavit  of  the 
officer  having  them  in  charge,  after  agreeing   to  find   for  the  plaintiff",  but 
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differing  widely  as  to  tlie  amount  of  damages,  agreed  that  each  juror 
should  privately  write  upou  a  slip  of  paper  the  amount  of  damages  to 
whicli  he  thought  the  plaintiff  entitled,  and  put  the  slip  in  a  hat,  and  that 
the  sum  obtained  bj"^  adding  the  amounts  together  and  dividing  by  twelve, 
should  be  their  verdict,  which  was  done,  and  a  verdict  returned  accord- 
ingly :  Ileld,  that  while  jurors  may  resort  to  such  a  process  as  a  mere 
experiment,  and  for  the  purpose  of  ascertaining  how  nearly  the  result  may 
suit  the  views  of  the  different  jurors,  yet  a  preliminary  agreement,  that 
such  a  result  shall  be  their  verdict,  will  vitiate  a  verdict  found  under  and 
by  virtue  of  such  an  agreement;  and  although  one  of  the  jurors  swore 
there  was  considerable  consultation  after  the  process,  and  that  each  juror 
agreed  upon  the  result  thus  reached  as  his  verdict,  it  was  still  regarded  that 
the  verdict  had  been  found  under  the  pressure  of  the  agreement. 

Appeal  from  the  Circuit  Court  of  Effingham  county  ;  the 
Hon.  H.  B.  Decius,  Judge,  presiding. 

Mr.  George  W.  Wale,  for  the  appellant. 

Mr.  O.  B.  FiCKEiN,  JoHX  Scholfieed,  and  Messrs.  Wood 
&  Barlow,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

If  a  railway  passenger,  holding  a  ticket  entitling  him  to 
alight  at  a  particular  station,  is  carried  past  such  station  with- 
out his  consent,  and  without  being  allowed  a  reasonable 
opportunity  of  leaving  the  train,  he  has  an  action  against  the 
company  for  Avhatever  damages  may  have  accrued  to  him  for 
non-delivery  at  the  place  of  his  destination.  But  on  the  other 
hand,  if  he  voluntarily  leaps  from  the  train  when  in  rapid 
motion,  or  leaves  it  under  circumstances  which  Mould  neces- 
sarily or  probably  render  such  an  act  perilous,  and  receives 
bodily  injury,  he  could  not  recover  damages  for  the  injury, 
because  it  would  be  the  result  of  his  own  want  of  ordinary 
care.  Cases  might  occur,  however,  in  which  a  reasonable 
opportunity  to  alight  has  not  been  given  to  a  passenger,  and 
where  he  attempts  to  do  so  after  the  train  has  resumed  its 
motion,  but  before  the  motion  has  become  at  all  rapid,  and  the 
stepping  from  the  train  would  not  seem  dangerous  to  a  man 
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of  ordinary  prudence  and  judgment,  and  nevcrtlieless  bodily 
injury  follows;  in  such  cases  the  passenger  would  be  entitled 
to  recover  damages  for  the  injury,  because  the  railway  com- 
pany has  committed  a  flagrant  breach  of  duty,  and  the 
passenger  is  chargeable  with  no  appreciable  negligence.  He 
has  a  right  to  construe  the  momentary  halt  of  the  train  at  the 
station  as  an  invitation  to  alight,  and  to  make  use  of  the 
oi^portunity  thus  afforded  where  not  attended  with  apparent 
danger,  holding  the  company  responsible  if  it  does  not  furnish 
reasonable  time  to  leave  the  train  with  safety. 

The  action  of  the  court  in  giving,  refusing,  and  modifying 
instructions,  w^as  in  substantial  accordance  with  these  prin- 
ciples. 

It  is  urged,  that  the  verdict  is  not  sustained  by  the  evi- 
dence, but  Ave  refrain  from  the  consideration  of  that  point,  as 
there  is  another  upon  M'hich  the  case  must  be  sent  to  another 
jury.  It  appears,  by  the  affidavit  of  the  officer  having  in 
charge  the  jury,  that  after  agreeing  to  find  for  the  plaintiff, 
they  differed  widely  as  to  the  amount  of  damages,  and  it  was 
then  agreed  that  each  juror  should  privately  write  upon  a 
slip  of  paper  the  amount  of  damages  to  which  he  thought  the 
plaintiff  entitled,  and  place  the  slip  in  a  hat;  that  the  amounts 
should  then  be  added  together,  and  their  sum  divided  by 
twelve,  should  be  the  verdict.  This  was  done,  and  a  verdict 
returned  accordingly. 

It  is  true,  a  juror  swears  that  there  w'as  considerable  con- 
sultation after  this  was  done,  and  that  each  juror  agreed  upon 
the  result  thus  reached,  as  his  verdict.  He  does  not,  how- 
ever, deny  that  an  agreement  was  made,  such  as  is  stated  in 
the  officer's  affidavit,  and  we  can  not  doubt  it  was  that  agree- 
ment which  controlled  the  amount  of  the  damages.  The  rule 
upon  this  matter  is  well  settled.  It  is,  that  while  jurors  may 
resort  to  a  process  of  this  sort  as  a  mere  experiment,  and  for 
the  purpose  of  ascertaining  how  nearly  the  result  may  suit  the 
views  of  the  different  jurors,  yet  a  preliminary  agreement  that 
such  a  result  shall  be  the  verdict,  will  vitiate  a  verdict  found 
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under  and  by  virtue  of  such  an  agreement.  Dunn  v.  Hall,  8 
Blaekf.  32  ;  JDana  v.  Tucker,  4  J.  R.  487 ;  Harvey  v.  Eickett^ 
15  J.  R.  87. 

This  rule  is  so  reasonable,  as  to  need  no  comment. 

As  this  verdict  was  evidently  found  under  the  pressure  of 

such  an  agreement,  the  judgment  must  be  reversed  and  the 

cause  remanded. 

1  Judgment  reversed. 


Margaret  Kesler  et  al. 

V. 

William  Penninger. 

1.  Infants  can  only  appear  by  guardian.  It  has  been  held  that  a  minor 
can  only  appear  to  defend  a  suit  by  guardian,  aud  not  iu  person  or  by 
attorney. 

2.  Guardian  ad  litem  must  be  appointed.  It  is  clearly  the  duty  of 
courts  to  appoint  a  guardian  adlitem  for  minor  defendants,  Avhen  there  is  not 
a  guardian  appearing  and  defending  for  them.  Aud  iu  such  a  case  it  is 
error  to  proceed  to  trial  without  appointing  a  guardian  ad  litem. 

Writ  of  Error  to  the  Circuit  Court  of  Union  county ;  the 
Hon.  John  H.  Mulkey,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  William  Pen- 
ninger against  Margaret  Kesler  and  others,  to  recover  the 
possession  of  certain  premises,  of  which  the  plaintiif  claimed 
to  be  the  owner  in  fee.  A  trial  by  jury  resulted  in  a  verdict 
and  judgment  for  the  plaintiff.  The  defendants  bring  the 
record  to  this  court. 

Mr.  John  Dougherty,  for  the  plaintiffs  in  error. 

Messrs.  Crawford  &  Ware  and  Mr.  G.  W.  Wall,  for  the 
defendant  in  error. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  commenced  by  Penninger 
against  plaintiffs  in  error.  It  is  not  disputed  that  John  Kes- 
ler  owned  the  land  in  fee  at  the  time  of  his  death.  He,  by- 
will,  devised  the  land  in  controversy  to  his  wife  during  her 
natural  life,  and  at  her  death,  to  his  grand  daughter,  Susan 
Clementine  Penninger,  in  fee.  Her  marriage  with  plaintiff 
below  was  proved,  also  her  death,  leaving  a  child,  the  fruits 
of  the  marriage,  surviving  her.  The  death  of  the  child  Avas 
also  proved,  and  that  the  widow  of  testator  had  died.  And 
plaintiff  below  now  claims  to  own  the  land  in  fee  as  the  heir 
at  law  of  his  deceased  child. 

It  appears  that  all  the  defendants  in  the  suit  below  were 
minors,  and  it  fails  to  appear  that  any  guardian  ad  litem  was 
appointed  to  defend  for  them,  or  that  they  had  a  guardian  who 
appeared  in  the  case.  In  Peak  v.  Shasted,  21  111.  137,  it  was 
held,  that  a  minor  can  only  appear,  to  defend  a  suit,  by  guardian, 
and  not  in  person  or  by  attorney.  The  statute  has,  in  numerous 
cases,  authorized  and  fully  empowered  the  courts  to  appoint 
a  guardian  ad  litem  for  minor  defendants,  and  it  is  clearly  the 
dutv  of  the  court  to  do  so,  when  there  is  not  a  guardian 
appearing  and  defending  for  them.  And  in  such  a  case  it  is 
error  to  proceed  to  trial  without  appointing  a  guardian  ad  litem. 
It  is  not  a  question  whether  the  minors  are  liable  for  a  tres- 
pass in  entering  the  close  in  controversy,  but  it  is,  whether 
that  question  can  be  tried  until  there  is  service  upon  the  regu- 
lar guardian  or  a  guardian  ad  litem  has  been  appointed. 

We  have  seen  that  it  is  error  to  try  such  a  cause  without  a 

guardian  for  the  minor  defendants,  and  the  judgment  must  be 

reversed  and  the  cause  remanded. 

Judgment  reversed. 
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FllIEDRICII     A.    LlETZE 
V. 

Joiiisr  Clabaugh  et  al. 

Pahties — in  chancery — when  new  party  disclosed,  necessity  of  amending 
biU.  A,  being  the  equitable  owuer  of  tlie  first  of  two  promissory  notes, 
secured  by  a  mortgage,  filed  a  bill  to  procure  a  sale  of  the  mortgaged 
premises,  making  B  a  defendant,  and  alleging  that  the  second  note  had  been 
assigned  to  him,  that  he  had  obtained  judgment  on  it,  and  sold  and  bid  in 
the  mortgaged  premises  under  his  judgment.  B  answered,  setting  up  that 
iu  doing  this  he  was  acliug  merely  as  agent  for  C,  to  whom  the  uote,  judg- 
ment and  certificate  of  purchase  belonged  and  had  been  assigned:  Held, 
the  interest  of  C,  in  the  subject  matter  of  the  litigation  being  thus  dis- 
closed, the  com  jilainant  should  have  amended  his  bill  and  made  him  a  party, 
and  to  proceed  to  final  decree  without  giving  liim  an  opportunity  to  pro- 
tect his  interests,  was  error  for  which  the  decree  should  be  reversed. 

Appeal  from  the  Circuit  Court  of  Clinton  County ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  John  Clabaugh  and 
Antliony  Hubert  against  David  Mallen,  Anthony  Zuriseller, 
and  Friedrich  A.  Lietze,  to  compel  said  Zuriseller  to  sell  cer- 
tain real  estate  under  a  mortgage  executed  by  David  Mal- 
len to  said  Zuriseller.  Upon  default  of  Mallen  and  Zuri- 
seller, they  having  failed  to  answer,  and  upon  trial  by  the 
court  upon  bill,  answer  of  Lietze,  exhibits  and  proofs,  the 
court  decreed  that  Anthony  Zuriseller  proceed,  within  thirty 
days,  to  advertise  and  sell  said  mortgaged  premises,  and  out 
of  the  proceeds  of  said  sale,  after  having  first  paid  the  costs 
and  charges  of  sale,  that  he  pay  to  the  complainants  the 
amount  found  to  be  due  them,  to  wit:  the  sum  of  ^790, 
and  that  in  default  thereof,  the  master  in  chancery  make  said 
sale  in  accordance  with  the  terms  and  conditions  of  the 
mortgage. 

Mr.  Friedrich  A.  Lietze,  appellant,  pro  se. 

Mr.  G.  Van  Hoorebeke,  for  the  appellees. 
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Per  Curiam:  The  eoniplainants  in  this  case  being  the 
equitable  owners  of  the  first  of  two  promissory  notes,  secured 
by  a  mortgage,  filed  a  bill  to  procure  a  sale  of  the  mortgaged 
premises,  making  Lietze,  the  apj)ellant,  a  defendant,  and  alleg- 
ing that  the  second  note  had  been  assigned  to  him,  that  he 
had  obtained  judgment  on  it,  and  had  sold  and  bid  in  the 
mortgaged  premises  under  his  judgment.  Lietze  answered, 
setting  up  that  in  doing  this  he  was  acting  merely  as  agent  for 
one  Hume,  to  whom  the  note,  judgment,  and  certificate  of 
purchase  belonged  and  had  been  assigned.  The  interest  of 
Hume  in  the  subject  matter  of  the  litigation  being  thus  dis- 
closed, the  complainant  should  have  amended  his  bill  and 
made  him  a  party.  Herr'mgton  v.  Hubbard,  1  Scam.  569. 
This  decree  may  seriously  prejudice  his  interests,  and  he 
should   have  an  opportunity  to  protect  them.     The  decree  is 

reversed  and  the  cause  remanded. 

Decree  reversed. 


Wesley  Hoyer  et  al. 

V. 

The  Town  of  Mascoutah. 

1.  Penalty — proceeding  to  collect,  whether  civil  or  criminal.  It  lias  been 
held  that  a  proceeding  to  collect  a  penalty  for  tlie  violation  of  a  town  ordi- 
nance is  a  civil  suit — that  such  a  penalty  cau  not  be  recovered  iu  any 
crimiual  proceeding. 

2.  Same — where  offense  charged  is  assault  and  battery.  Wliere  it  is  sought 
to  recover  sucli  a  penalty,  the  fact  that  the  ofleuse  charged  is  assault 
and  batter}^,  does  hot  change  the  character  of  the  proceeding.  The  town 
only  acquires  jurisdiction  because  the  offense  is  prohibited  by  ordinance. 

3.  Appeals,  in  such  cases.  In  all  such  cases,  appeals  from  justices  of  the 
peace  must  be  allowed  and  perfected  under  the  provisions  of  the  statute 
allowing  appeals  in  civil  cases. 

4.  Amendment  of  appeal  bond.  And  if  the  appeal  bond  should  be  found 
to  be  defective,  it  is  the  duty  of  the  circuit  court  to  allow  amendments,  as 
in  civil  cases. 
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Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county  ;. 
the  Hon.  Joseph  Gileespie,  Judge,  presiding. 

Messrs.  Winkelman  &  Boneau,  for  the  plaintiffs  in  error. 
Mr.  Benjamin  Mattice,   for  the  defendant  in  error. 
Mr.  Justicp:  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  originally  commenced  before  a  justice 
of  the  peace  by  the  town  of  Mascoutah  against  the  plaintiff 
in  error,  for  an  alleged  violation  of  an  ordinance  of  said  town. 
A  trial  was  had  before  the  justice  of  the  peace,  which  resulted 
in  a  judgment  against  the  plaintiff  in  error,  from  which  he 
prayed  an  appeal  to  the  circuit  court,  and  filed  his  bond  in. 
accordance  with  the  provisions  of  the  statute  allowing  appeals 
in  civil  suits. 

At  the  October  term  of  the  circuit  court  of  St.  Clair  county,. 
A.  D.  1870,  the  counsel  for  the  defendant  in  error  entered  a 
motion  to  dismiss  the  appeal,  on  two  grounds:  1st,  that,  inas- 
much as  this  was  a  prosecution  for  assault  and  battery,  under 
the  ordinances  of  the  town,  the  appeal  bond  was  insufficient  in 
not  containing  a  condition  providing  for  the  payment  of  a 
judgment  that  might  be  rendered  upon  a  plea  of  guilty  ;  and, 
2d,  that  the  appeal  bond  was  entered  into  before  and  filed  with 
the  justice  of  the  peace  who  tried  the  cause,  and  Avas  not 
entered  into  before  and  filed  with  the  clerk  of  the  circuit  court,. 
as  the  statute  directs  in  cases  of  assault  and  battery.  The 
plaintiffs  in  error  asked  leave  to  amend  the  appeal  bond,  which 
leave  the  court  refused  to  grant,  and  dismissed  the  ajipoal. 

The  decision  of  the  court,  refusing  leave  to  amend  the  appeal 
bond,  and  dismissing  the  appeal,  is  now  assigned  for  error. 

It  has  been  repeatedly  held  by  this  court,  that  a  proceeding 
to  collect  a  penalty  for  the  violation  of  a  town  ordinance  is  a 
civil  suit.  Sucli  a  penalty  can  not  be  recovered  in  any  crimi- 
nal proceeding.  Town  of  Jacksonville  v.  Block,  36  111.  507  ; 
Graubner  v.  Oity  of  Jacksonville,  50  111.  87.     The  fact  that  the 
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offense  charged  was  assault  and  battery,  does  not  change  the 
character  of  the  proceedings.  It  is  still  a  civil  suit.  The  town 
only  acquires  jurisdiction  because  the  offense  is  prohibited  by 
ordinance. 

In  all  such  cases  appeals  must  be  allowed  and  perfected 
under  the  provisions  of  the  statute  allowing  appeals  in  civil 
cases  before  a  justice  of  the  peace. 

If  the  appeal  bond  should  be  found  to  be  defective,  it  is  the 
duty  of  the  court  to  allow  amendments  as  in  civil  actions. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Clementz  Hoeat  et  al. 

V. 

Geobge  Jackel,  for  the  use  of  George  Meissel,  and 

Same 

V. 

Same,  for  the  use  of  Henry  Vetter. 

1.  Garnishment — affidavit,  before  whom  sworn  to.  In  a  garnisliee  pro- 
ceeding upon  a  judgment  of  the  circuit  court,  it  is  not  necessary  that  the 
afl3davit,  upon  wliich  tlie  process  is  issued,  be  sworu  to  before  the  clerk  of 
the  court,  but  the  same  may  be  properly  subscribed  aud  sworn  to  before  a 
justice  of  the  peace. 

2.  Same — wlien  final  judgment  may  be  rendered — acio/lSGl.  In  such 
a  proceeding,  upon  default  of  the  garnishee,  it  is  error  to  render  final  judg- 
ment against  liim  at  the  return  term  of  the  writ.  A  conditional  judgment 
only  should  be  entered,  and  a  scire  facias  issued  against  the  garnishee, 
returnable  to  the  next  term  of  the  court,  to  show  cause  why  the  judgment 
should  not  be  made  final.  The  act  of  February  22, 18C1,  has  not  altered  the 
practice  in  this  respect. 


140  HoRAT  et  al.  v.  Jacki:l,  etc.  [June  T., 

StiitL'ineiit  of  the  case.     Oiiiiiion  of  the  Court. 

Weits  of  Error  to  the  Circuit  Court  of  Madison  county. 

These  wore  garnishee  proceedings,  commenced  by  George 
Miessel  and  Henry  Vetter,  against  Clementz  Horat  and  oth- 
ers, ui)on  judgments  obtained  by  them  in  the  circuit  court  of 
Madison  county  against  George  Jackel,  and  on  which  execu- 
tions liad  been  issued,  and  returned  no  property  found.  The 
defendants  failing  to  appear  at  the  return  term  of  the  writ, 
their  default  was  entered  and  final  judgment  rendered  against 
them,  to  reverse  wliich  judgment  they  bring  the  record  to 
this  court. 

Messrs.  L.  &  L.  Davis,  for  the  plaintiffs  in  error. 

Mr.  J.  H.  Yager,  for  the  defendants  in  error. 

Per  Curiam  :  These  were  garnishee  proceedings  upon  judg- 
ments, upon  Avhich  executions  had  been  issued,  and  returned 
^'no  property  found." 

The  first  objection  taken  to  the  proceedings  is,  that  the  affi- 
davits upon  Avhich  the  garnishee  jjrocess  was  sued  out,  were 
sworn  to  before  a  justice  of  the  peace,  instead  of  before  the 
clerk  of  the  circuit  court,  as  required  by  the  statute. 

A  similar  objection  was  taken  in  Fergus  v.  Hoard,  15  111. 
357,  that  the  affidavit  upon  which  the  cu.  su.  had  issued  in 
that  case,  was  sworn  to  before  the  clerk  of  the  court,  by  whom 
the  writ  had  been  issued,  instead  of  a  justice  of  the  peace,  as 
provided  in  section  1,  ch.  52  E..  S.  ;  and  the  court  said,  the 
objection  was  answered  by  section  3,  ch.  76  E-.  S.,  which 
expressly  authorized  clerks  "to  administer  oaths  or  affirma- 
tions to  witnesses  and  others,  concerning  anything  pending,  or 
proceeding  commenced  or  to  be  commenced  before  them  ;" 
that  this  provision  authorized  the  clerk  to  administer  the  oath. 

The  same  answer  may  be  made  to  the  present  objection,  that 
a  subsequent  clause  of  the  same  section  expressly  authorizes 
all  justices  of  the  jjeace  "to  take  affidavits  and  depositions 
concerning  any  matter  or  thing,  process  or  proceeding,  depend- 
ing, or  to  be  commenced  in  any  court,  or  before  any  justice  of 
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the  peace,  or  on  any  occasion  wherein  such  affidavits  or  depo- 
sitions are  authorized  or  required  by  law  to  be  taken."  This 
provision  authorized  the  justice  of  the  peace  to  take  the  affida- 
vit. Another  error  assigned  is,  in  rendering  final  judgment 
against  the  plaintiffs  in  error,  at  the  return  term  of  the  gar- 
nishee summons. 

The  statute  under  which  these  proceedings  Mere  had,  pro- 
vides, that  the  garnishee  shall  be  examined  and  proceeded 
against  in  the  same  manner  as  required  by  law  against  gar- 
nishees in  original  attachments.  The  attachment  law  provides, 
in  case  the  garnishee  shall  fail  to  appear  and  make  discovery, 
a  conditional  judgment  shall  be  entered  against  him,  and  a 
scire  facias  shall  be  issued  against  him,  returnable  to  the 
next  term  of  the  court,  to  show  cause  why  the  judgment  should 
not  be  made  final. 

Only  a  conditional  judgment  should  have  been  rendered 
against  the  garnishees  at  the  return  term,  and  it  was  erroneous 
to  enter  a  final  judgment  against  them  at  that  term. 

The  act  of  February  22,  1861,  has  not,  as  is  contended, 
altered  the  practice  in  this  respect. 

The  only  change  it  makes  in  the  previous  law  is,  that  the 
garnishee  process  may  be  taken  out  in  vacation,  making  it 
returnable  like  other  process,  and  providing  that  no  judgment 
by  default  shall  be  rendered,  unless  the  process  shall  have 
been  served  ten  days  before  the  return  day. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Aram  Primm  et  al. 

V. 

The  City  of  Belleville  et  al. 

1.  Taxation  for  corporate  purposes — application  of  the  ride  of  uniform- 
ity— constitutioiiaUty  of  tlie  charter  of  tJie  city  of  Belleville.  The  rule  of 
equality  and  uniformity  of  tasatiou  prescribed  by  tiie  constitution  must  be 
applied,  not  only  to  the  rate  of  taxation,  and  to  the  district  to  be  taxed,  but 
also  to  all  the  propertj''  subject  to  taxation. 

2.  Tlie  charter  of  the  city  of  Belleville  provides  that  the  cit)'  council 
iSiViY  lay  off  the  city  into  districts  for  the  construction  of  sewers,  and  levy 
and  collect  a  special  tax  on  the  real  estate  -wilhiu  any  district  to  be  drained. 
The  city  council,  by  ordinance,  undertook  to  exempt  improvements  on  the 
real  estate  from  such  special  tax :  Ildd,  the  ordinance,  in  exempting  im- 
provements upon  the  real  estate,  was  a  violation  of  the  charter.  Fixed 
and  permanent  buildings  upon  land  form  a  part  of  it,  and  should  be  esti- 
mated in  assessing  its  value  for  purposes  of  taxation. 

3.  It  was  likewise  beyond  the  constitutional  power  of  the  legislature  to 
make  the  discrimination  in  favor  of  personal  propertj'.  If  the  sewerage 
was  proper,  and  the  taxes  assessed  to  effectuate  it  were  for  a  corporate  pur- 
pose, til  en  they  must  be  uniform  as  to  persons  and  property.  The  burden 
must  be  imposed  uj^on  all  the  property  within  the  limits  to  be  taxed. 

4.  So,  too,  that  portion  of  the  charter  which  authorizes  the  tax  to  be 
levied  in  a  particular  district  in  the  city  is  in  violation  of  the  constitution. 
The  legislature  can  not  clothe  the  corporate  authorities  of  the  municipality 
with  power  to  assess  and  collect  taxes  from  only  a  part  of  the  municipality, 
for  a  corporate  purpose.  The  corporate  purpose  must  extend  to  the  entire 
city,  and  in  the  apportionment  of  the  tax  to  effectuate  the  purpose,  the 
principle  of  equality  and  uniformilj'  must  be  observed. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.   William   H.  Ukdeuavood  and  Mr.  Marshall  W. 

Weir,  for  the  appellants. 

Mr.  N.  NiLES,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

Appellants  filed  a  bill  to  enjoin  the  collection  of  certain  taxes 
assessed  against  their  real  estate,  and  to  remove  certain  judg- 
ments as  clouds  upon  their  title. 
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Sections  2  and  3  of  Art.  8  of  the  charter  of  the  city  of 
Belleville  authorized  the  city  council  to  lay  off  the  city  into 
districts  for  the  construction  of  sewers,  and  to  levy  and  collect 
a  special  tax  on  the  real  estate  within  any  district  to  be 
drained.     (Private  Laws  of  1867,  vol.  1,  p.  551.) 

Numerous  objections  have  been  urged  to  the  decree  of  the 
circuit  court,  dissolving  the  injunction  and  dismissing  the  bill, 
but  we  propose  to  consider  only  the  power  of  the  council,  and 
the  constitutionality  of  the  sections  cited. 

All  the  proceedings  show,  not  a  special  assessment,  but  a  tax; 
and  tlie  power  of  the  legislature  to  enact  the  sections  under 
consideration,  confronts  us  at  the  threshold  of  the  argument. 
In  the  record  the  amounts  assessed  are  called  taxes,  and  the 
act  grants  power  to  "  levy  and  collect  a  special  tax  on  the  real 
estate  within  the  district  so  drained,"  to  be  annually  levied  and 
collected  as  other  city  taxes. 

Sections  2  and  5  of  Art.  9  of  the  constitution  of  1848, 
expressly  provide  that,  all  taxes  shall  be  levied  by  valuation, 
so  that  every  person  and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his  or  her  property,  and  that  all  the 
property  within  the  limits  of  municipal  corporations  shall  be 
taxed  for  the  payment  of  debts  contracted  under  authority  of 
law;  that  all  taxes  shall  be  uniform  in  respect  to  persons  and 
property,  w^ithin  the  jurisdiction  of  the  body  imposing  the 
same,  and  that  corporate  authorities  shall  have  power  to  assess 
and  collect  taxes  for  corporate  purposes. 

The  bill  alleges,  and  the  answer  admits,  that  the  personal 
property  of  appellants,  and  all  improvements  upon  the  real 
estate,  were  exempt  from  the  taxes  sought  to  be  enjoined. 

Equality  and  uniformity  of  taxation  have  been  repeatedly 
recognized  and  enforced  by  this  court.  They  must  be  applied, 
not  only  to  the  rate  of  taxation,  and  to  the  district  to  be  taxed, 
but  also  to  all  the  property  subject  to  taxation. 

The  ordinance,  in  exempting  improvements  upon  the  real 
estate,  was  a  violation  of  the  charter.  Fixed  and  permanent 
buildings  upon  laud  form  a  part  of  it,  and  should  be  estimated 
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in  assessing  its  value.  Fitch  v.  Pinckard,  4  Seam.  70.  A 
palatial  residence  upon  a  lot  greatly  enhances  its  value  ;  and 
thus  improved,  it  should  bear  a  heavier  burden  of  taxation 
than  one  with  an  humble  and  less  costly  building.  The  coun- 
cil had  no  right  to  make  the  discrimination,  and  exclude  from 
taxation  valuable  and  permanent  improvements. 

It  was  likewise  beyond  the  constitutional  power  of  the  leg- 
islature to  make  the  discrimination  in  favor  of  personal 
property.  If  the  sewerage  was  proper,  and  the  taxes  assessed 
to  eifectuate  it  were  for  a  corporate  purpose,  then  they  must 
be  uniform  as  to  persons  and  j)i'operty.  The  burden  must  be 
imposed  upon  all  the  property  within  the  limits  to  be  taxed. 
Any  other  rule  would  utterly  destroy  the  equality  and  uniform- 
ity contemplated  by  the  constitution.  With  as  much  propriety 
and  justice,  the  law  might  compel  one-half  of  the  real  estate 
within  the  district  to  sustain  the  burden  of  the  improvement. 

The  term  "property,"  in  the  constitution,  includes  both  real 
and  personal  estate,  and  the  authority  granted  to  levy  taxes, 
for  corporate  purposes,  upon  one  species  of  property,  to  the 
exclusion  of  another,  transcends  the  limitation  imposed  upon 
the  power  of  taxation. 

The  section  of  the  charter  under  consideration  empowers 
the  city  council  to  levy  the  taxes  necessary  for  the  purposes  of 
drainage,  upon  real  estate.  This  municipal  corporation  is  the 
mere  creature  of  the  law,  and  can  only  exercise  such  powers 
as  are  conferred  by  the  law-making  poAver.  The  limitation  of 
the  power  to  tax  real  estate  excludes  the  power  to  tax  personal 
property,  and  we  must  hold  the  power  granted  in  violation  of 
the  constitution.  Trustees  v.  McConneU,  12  111.  138;  Hun- 
saker  v.  Wri(/ht,  30  111.  147. 

The  authority  conferred  is,  that  the  c'tty  council  may  levy 
the  tax  on  a  particular  district  in  the  city.  This  gives  the  power 
to  the  council  to  tax  only  a  portion  of  the  property  in  the  city. 
If  the  tax  is  for  a  corporate  purpose,  it  must  be  uniform,  and 
co-extensive  with  the  boundaries  of  the  municipality.     It  must 
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be  a  burden  upon  all  the  property.     It  can  be  assessed  and  col- 
lected for  corporate  purposes  only. 

It  was  held,  in  Harward  v.  »S'i^.  Clair  Drain.  Co.  51  111.  130, 
that  sec.  5,  Art.  9,  was  a  limitation  upon  the  power  of  the 
legislature.  It  must  therefore  follow  that  the  legislature  can 
not  clothe  the  corporate  authorities  of  the  municipality  with 
power  to  assess  and  collect  taxes  from  only  a  part  of  the 
municipality,  for  a  corporate  purpose.  The  corporate  purpose 
must  extend  to  the  entire  city,  and  in  the  apportionment  of 
the  tax  to  effectuate  the  purpose,  the  principle  of  equality  and 
uniformity  must  be  observed.  City  of  Chicago  v.  Lamed,  34 
111.  203. 

The  decree  of  the  court  is  reversed  and  the  cause  remanded, 
with  directions  to  make  the  injunction  perpetual,  and  to  grant 
the  relief  prayed  for. 

Decree  reversed. 


Henry  Gardner 

V. 

Henry' A.  Witbord. 

1.  Common  pleas  coukt  of  Spakta — writ  issued  from,  Jiow  directed. 
A  writ  issued  from  the  court  of  common  pleas  of  the  city  of  Sparta,  in 
Randolph  county,  is  properly  directed  "to  the  city  marshal  and  all 
sherift's,  coroners  and  constables  of  said  county." 

2.  Same — territorial  jurisdiction  of.  The  territorial  jurisdiction  of  such 
court  is,  by  the  provisions  of  the  constitution  of  1848,  relating  to  inferior 
local  courts,  circumscribfd  by  the  city  limits. 

3.  Same — urrit,  whether  void — service.  Although  the  mandate  of  a  writ, 
issued  from  such  court,  is  to  summon  the  defendant  "  if  he  shall  be  found 
in  your  county,"  etc.,  yet  the  service,  if  shown  by  the  return  to  have  been 
made  in  the  city  of  Sparta,  is  good,  otherwise  it  is  defective. 

But  the  writ  itself,  by  reason  of  such  mandate,  although  the  service  be 
defective,  is  not  void  and  should  not  be  quashed. 

10— 59th  III. 
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4.  Same — venue.  In  the  margiu  of  a  writ,  issued  out  of  the  commou 
pleas  court  of  the  city  of  Sparta,  iu  Randolph  county,  the  pro^jer  State  and 
county  were  named,  and  the  command  iu  the  body  of  the  writ  was  to  sum- 
mon the  defendant,  "  to  be  and  appear  before  the  common  pleas  court  of 
Sparta,  of  said  county,  on,"  etc.,"  to  be  holden,"  etc.,  "at  the  court  house  in 
Sparta,  in  said  Randolph  county,"  etc. :  Held,  the  venue  was  well  enough 
laid. 

Appeal  from  the  Common  Pleas  Court  of  Sparta ;  the 
Hon.  William  P.  Murphy,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  on  a  promissory 
note  given  by  Witbord  to  Gardner.  The  question  arises  upon 
the  writ,  which  was  as  follows : 

State  of  Illixois,      ( 
Randolph  county,  j 

The  people  of  the  State  of  Illinois  to  the  city  luurshal,  to  all  sheriffs,  coroners, 
and  constables  of  said  county,  greeting : 

We  command   you  to  summon   Henry  A.  Witbord,  if  he 

shall  be  found  in  your  county,  personally  to  be  and   appear 

before  the  Common  Pleas  Court  of  Sparta,  of  said  county,  on 

the  first  day  of  the  next  term  thereof,  to  be   holden   at  the 

court  house  in  Sparta,  in  said  Randolph   county,  on  the  first 

Monday  of  February,  1871,  to  answer  unto  Henry  Gardner, 

in  a  plea  of  assumpsit,  to  the   damage  of  said  plaintiff,  as  he 

says,  in  the  sura  of  three   hundred   ($300)  dollars,  and   have 

you  then  and  there  this  writ,  with  an  endorsement  thereon  in 

what  manner  you  have  executed  the  same. 

Witness  Theodore  Simpson,  Clerk  of  our  said  court,  and  the 
seal  thereof,  at  his  office  in  Sparta,  in  said  Randolph 
[seal.]     county,  this   23d  day  of  December,  A.  D.,  1870. 

Theodore  Simpson,  Clerh 

[Return  of  Officer.] 
State  of  Illinois,  Randolph  county : 

I  have  duly  served  the  within  named  Henry  A.  Witbord, 
this  13th  day  of  January,  A.  D.,  1871,  as  I  am  herein  com- 
manded. Edavin  R.  Foster,  (My  Marshal. 
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The  defendant  filed  a  motion  to  quash  the  writ,  assigning 
the  following  special  causes: 

Fhst.  For  that  the  writ  is  not  directed  to  the  city  marshal 
of  the  city  of  Sparta. 

f>eco)uL  For  that  said  writ,  being  original  process,  is 
directed  beyond  the  jurisdiction  of  the  court,  to-wit :  "  To 
the  city  marshal  and  all  sheriffs,  coroners  and  constables  of 
said  county,"  to-wit:  Randolph  county. 

Tkird.  For  that  said  writ  commands  to  summon  said  Wit- 
bord if  found  in  the  county. 

Fourth.  Writ  is  directed  and  by  its  terms  sent  beyond  the 
jurisdictional  limits  of  the  court. 

Sixth.  For  that  there  is  no  venue  laid  in  said  writ,  that  is 
to  say,  the  venue  of  said  court  is  not  laid  in  said  writ. 

The  court  sustained  the  motion  to  quash  the  writ,  and 
rendered  judgment  in  favor  of  the  defendant.  The  plaintiff 
appeals. 

Mr.  J.  Blackburn  Jones,  for  the  appellant. 

Mr.  John  MiCHANand  Mr.  R.  J.  Goddard,  for  the  appel- 
lee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  error  assigned  upon  this  record,  is,  sustaining  a  motion 
to  quash  the  writ. 

The  writ  was  properly  directed  "  to  the  city  marshal  and  all 
sheriffs,  coroners  and  constables,"  as  the  act  to  establish  the 
court  of  common  pleas  in  the  city  of  Sparta,  in  Randolph 
county,  expressly  provides  that  all  process  shall  be  so  directed. 
Session  Laws  of  1869,  page  140,  sec.  8. 

The  venue  of  the  court  is  well  enough  laid  in  the  writ. 
The  proper  State  and  county  are  named  in  the  margin  accord- 
ing to  the  ordinary  form,  and  the  command  in  the  body  of  the 
writ  is,  to  summon  the  defendant,  "  to  be  and  apj^ear  before 
the  common  pleas  court  of  Sparta,  of  said  county,  on  the  first 
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day  of  the  next  term  thereof,  to  be  holden  at  the  court  house- 
in  Sparta,  in  said  Handolph  county/'  etc. 

The  territorial  jurisdiction  of  this  court  is  limited  by  the 
constitution  to  the  city  of  Sparta.  The  People  v.  Evans,  18 
111.  361  ;  Holmes  v.  Fihlenburg,  54  111.  203. 

Although  the  mandate  of  the  writ  is,  "  to  summon  Henry 
A.  Witbord,  if  he  shall  be  found  in  your  county,"  etc.,  the 
service,  if  it  had  been  shown  by  the  return  to  have  been  made 
in  the  city  of  Sparta,  wonld  have  been  good.  It  is  now 
defective,  as  it  does  not  appear  by  the  return  to  have  been  so- 
made.  But  the  writ  itself  was  not  void,  and  should  not  have 
been  quashed. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Charles  Pinkstaff  et  al. 

V. 

The  People  of  the  State  of  Illinois,  use,  etc. 

1.  Administrator's  bond — wJiere  a  second  or  additional  bond  is  given 
— liability  thereon.  An  administrator,  after  having  given  the  usual  bond 
required,  gave  a  second  or  additional  bond,  not,  however,  on  the  application 
of  the  sureties  in  the  first  bond,  under  the  79th  section  of  the  statute,  but 
to  furnish  security  for  his  official  conduct  satisfactory  to  the  probate  court. 
The  second  bond  did  not  by  its  terms  relate  back  to  the  granting  of  the 
administration.  Its  conditions  were  identical  witli  those  of  an  ordinary 
administrator's  bond,  except  that,  after  describing  the  principal  in  the 
bond,  as  administrator  of  the  "goods  and  chattels,  rights  and  credits"  of 
the  deceased,  he  is  required  to  make  an  inventory  merely  of  the  "  righta 
and  credits "  which  should  come  to  his  liauds,  leaving  out  the  words 
"goods  and  chattels."  The  effect  of  this  was  tliat  when,  in  a  subsequent 
part  of  the  conditions  of  the  bond,  the  administrator  was  required  to 
deliver  and  pay  over  to  the  persons  entitled  thereto,  "  all  the  rest  of  said 
^oods   and  chattels,"   the   words  "said  goods   and  chattels"  should  be 
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referred  to  all  the  goods  and  chattels  which  had  come  to  tiie  hands  of 
the  administrator,  and  not  merely  to  those  coming  to  his  hands  after  the 
giving  of  the  bond. 

2.  If  the  more  specific  conditions  in  the  bond  would  not  be  sufficient, 
the  general  one  that  lie  was  to  "  do  and  perform  all  other  acts  which  may 
be  at  any  time  required  of  him  by  law,"  would  require  him  to  pay  over  to 
the  guardian  whatever  might  be  due  the  lieirs. 

3.  So,  where  the  administrator  had  misapplied  the  funds  of  the  estate 
before  the  second  bond  was  given,  by  appropriating  them  to  his  own  use, 
tlie  sureties  on  such  bond  would  be  liable  to  the  guardian  of  the  heirs  for 
such  portion  of  the  money  as  lie  was  entitled  to  in  that  capacity;  and  this, 
even  if  the  sureties  were  only  liable  for  breaches  occurring  after  its  exe- 
cution, because  the  gravamen  of  the  action  would  be,  not  the  prior  misap- 
plication, but  tlie  feilure  to  pay  over. 

4.  Nor  is  it  necessary,  in  such  case,  that  the  first  bond  should  be 
exhausted,  before  resort  could  be  had  to  the  second.  The  first  bond  con- 
tinued in  force,  and  was  as  obligatory  upon  its  makers  as  if  the  second  had 
never  been  given;  but  a  creditor,  or  other  person  interested  in  the  estate, 
has  his  election  upon  whicli  to  sue,  if  the  mal-administration  for  which 
suit  is  brought,  would  be  a  breach  of  both  the  bonds. 

5.  Judgment — in  suit  on  administrator'' s  bond.  In  an  action  upon  an 
administrator's  bond,  the  formal  judgment  in  debt  need  not  be  for  the  full 
penalty  of  the  bond. 

Writ  of  Error  to  the  Circuit  Court  of  Crawford  county  j 
the  Hon.  H.  B.  Decius,  Judge,  presiding. 

Mr.  E.  Callahan,  for  the  plaintiffs  in  error. 

Mr.  J.  G.  Bowman  and  Mr.  J.  S.  Pritchett,  for  the 
defendants  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  brought  by  the  guardian  of  the  infant 
children  of  Mary  E.  Hyde,  deceased,  against  the  sureties,  upon 
a  second  or  additional  bond  given  by  her  administrator.  The 
breach  in  the  declaration  is,  the  refusal  of  the  administrator 
to  pay  over  to  the  guardian  the  money  belonging  to  the  heirs. 
A  recovery  is  resisted  on  the  ground,  that  the  assets  came  into 
the   hands  of  the  administrator,  and,  as  averred    in  the  plea 
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and  admitted  by  the  demurrer,  were  apjjropriated  by  him  to 
his  own  use,  before  the  execution  of  the  second  bond.  This 
bond  was  not  given  on  the  application  of  the  sureties  in  the 
first  bond,  under  the  79th  sec.  of  the  statute,  and  does  not  by  its 
terms  rehite  back  to  the  granting  of  the  administration.  Its 
conditions  are  identical  with  those  of  an  ordinary  administra- 
tor's bond,  except  that,  after  describing  the  principal  in  the 
bond,  as  administrator  of  the  "  goods  and  chattels,  rights  and 
credits  "  of  the  deceased,  he  is  required  to  make  an  inventory 
merely  of  the  "rights  and  credits  "  which  shall  come  to  his 
hands,  leaving  out  the  words  "goods  and  chattels."  The  effect 
of  this  is  that  when,  in  a  subsequent  part  of  the  conditions  of 
the  bond,  the  administrator  is  required  to  deliver  and  pay 
over  to  the  persons  entitled  thereto,  "  all  the  rest  of  said  goods 
and  chattels,"  a  grammatical  construction  would  require  the 
words  "said  goods  and  chattels,"  to  be  referred  to  all  the 
goods  and  chattels  which  had  come  to  the  hands  of  the 
administrator,  and  not  merely  to  those  coming  to  his  hands 
after  the  giving  of  the  bond.  The  omission  of  these  words, 
though  possibly  accidental,  relieves  the  bond  of  all  merely 
-verbal  difficulties,  and  is  consistent  with  the  undoubted  design 
of  the  parties.  That  intention  must  have  been  to  prevent  the 
removal  of  the  administrator,  by  giving  such  additional  secu- 
rity as  would  be  satisfactory  to  the  probate  court,  that  he 
would  faithfully,  in  the  future,  perform  the  duties  of  his  office. 
By  the  terms  of  the  bond,  he  was  to  "do  and  perform  all  other 
acts  which  may  be  at  any  time  required  of  him  by  law."  And 
if  the  more  specific  conditions  in  the  bond  would  not  be  suffi- 
cient, this  general  one  alone  would  require  him  to  pay  over  to 
the  guardian  whatever  might  be  due  the  heirs. 

Conceding  the  sureties  upon  the  bond  are  liable  only  for 
breaches  occurring  after  its  execution,  the  breach  in  the  pres- 
ent case  is  of  that  character.  Even  if  the  money  due  the 
heirs  had  been,  as  averred  in  the  plea,  appropriated  by  the 
administrator  to  his  own  use  before  the  bond  was  given,  yet, 
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for  such  misapplication  of  the  funds,  lie  would  be  liable  only 
for  nominal  damages,  if  able  and  willing  to  pay  the  heirs 
whatever  might  be  due  them  on  final  settlement.  The  grava- 
men of  this  action  is,  not  that  the  administrator  had  con- 
founded the  trust  funds  with  his  own,  and  appropriated  them 
to  his  own  use,  but  that  he  did  not  respond  to  the  demands  of 
the  guardian.  Whether  he  had,  in  fact,  used  the  trust  funds 
or  not,  when  this  bond  was  given,  they  were,  in  the  eye  of  the 
law,  then  in  his  hands  to  be  administered,  and  the  bond  was 
given  as  security  that  they  should  be  so  administered.  But  for 
this  new  bond  he  probably  would  then  have  been  removed, 
and  the  heirs  and  creditors  would  have  had  their  recourse 
upon  the  first  bond.  By  the  additional  bond  he  was  kept  in 
oflfice,  the  securities  thereon  undertaking  that  he  would  duly 
administer  all  unadministered  assets.  The  bond  can  have  no 
other  rational  construction,  and  such  must  have  been  the 
intention  of  the  parties.  He  then  stood  chargeable  with  cer- 
tain assets.  For  the  purposes  for  which  this  bond  was  given 
they  were  in  his  hands.  The  securities  undertook  that  he 
would  pay  them  over  to  the  persons  entitled  to  receive  them, 
when  duly  called  upon.  This  he  has  not  done,  and  hence  the 
liability  of  these  defendants. 

It  is  also  insisted  that  the  first  bond  should  be  exhausted, 
before  resort  is  had  to  the  second.  Undoubtedly  the  first  is 
still  in  force,  and  as  obligatory  upon  its  makers  as  if  the 
second  had  never  been  given.  But  a  creditor,  or  other  person 
interested  in  the  estate,  has  his  election  upon  which  to  sue,  if 
the  mal-administration,  for  which  suit  is  brought,  would  be  a 
breach  of  both  the  bonds. 

It  is  further  urged,  that  the  judgment  for  damages  is  for  too 
large  a  sum.  It  is  insisted  that  the  administrator  f/e6ow/s  won, 
charged  himself  with  certain  assets  for  which  the  former 
administrator  should  have  received  credit.  But  it  does  not 
appear  these  assets  came  from  the  former  administrator,  and 
we  can  not  presume  that  fact  against  the  finding  of  the  court. 

In 
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It  is  further  urged^  that  the  penalty  of  the  bond  was  $2500, 
yet  the  court  gave  judgment  for  only  $900  debt,  to  be  dis- 
charged by  the  payment  of  $812.48  damages.  This  court 
held,  in  The  People  v.  Summers,  16  111.  173,  that  in  suits  on 
administrators'  bonds,  the  judgment  need  not  be  for  the  full 
penalty  of  the  bond;  and  iu  The  People  v.  Randolph,  24  ib. 
325,  it  was  held,  that  a  recovery  on  an  administrator's  bond 
would  not,  under  the  peculiar  provisions  of  the  statute,  bar  a 
second  suit.  The  amount  of  the  formal  judgment  in  debt  in 
this   case   was,    therefore,   immaterial,   and  is   no  ground  for 

reversal. 

Judgment  affirmed. 


St.   Louis    Vandalia  and  Terre  Haute  Railroad 

Company 

V. 

LUDWIG  Kaulbrumer. 

Trover — wliether  it  loilllie.  In  an  action  against  a  railroad  company,  it 
appeared  the  plaintiff  had.  hauled  out  and  delivered  on  the  line  of  defend- 
ants' road  a  certain  number  of  fence  posts,  for  the  purpose  of  selling  the 
same,  at  a  place  where  fence  posts  were  delivered  for  and  received  by  the 
builders  of  defendants'  road;  that  the  posts,  without  the  knowledge  or 
consent  of  the  plaintiff,  were  loaded  on  a  construction  train  on  defendants' 
road  and  taken  away  and  used,  by  the  employees  of  McKeen,  Smith  «&Co., 
to  fence  the  defendants'  road  ;  that  the  defendants  had  made  a  contract 
with  McKeen,  Smith  &  Co.,  to  construct  and  fence  their  road  for  a  stipu- 
lated price,  and  for  that  purpose  had  given  them  the  exclusive  control  over 
the  road  until  its  completion,  all  the  earnings  over  and  above  the  cost  of 
operating  the  road,  to  be  paid  over  by  the  contractors  to  the  company; 
that  before  the  institution  of  the  suit  the  road  had  been  fully  completed 
and  turned  over  to  the  defendants.  Tlie  plaintiff  had  no  contract  with  the 
defendants  in  regard  to  the  posts :  Held,  tiie  posts  having  been  placed  upon 
and  attached  to  the  lands  of  the  defendants  by  the  contractors,  while  they 
were  operating  the  road  and  without  the  plaintiff's  consent,  thus  becoming 
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apart  of  their  realty  and  thereby  being  in  the  possession  of  the  defend- 
ants, the  plaintiff' could  maiutaiu  au  acliou  of  trover  against  the  company 
for  the  value  of  the  posts. 

Appeal,  from  the  Circuit  Court  of  Effingham  county  ;  the 
Hon.  H.  B.  Decius,  Judge,  presiding. 

Mr.  John  Scholfield,  for  the  appellants. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  instituted  before  a  justice  of  the  peace 
in  Effingham  county,  brought  by  appellee  to  recover  for  a 
number  of  fence  posts,  used  by  appellants  in  fencing  their 
track.  A  judgment  was  recovered  against  the  road,  and  an 
appeal  prosecuted  to  the  circuit  court,  where  the  case  was,  by 
consent,  submitted  to  the  court  without  the  intervention  of  a 
jury,  on  this  agreed  statement  of  facts  : 

"  The  plaintiff  made  and  hauled  out  four  hundred  and 
eighty-four  fence  posts  and  delivered  them  on  the  line  of  the 
defendants'  road  to  sell  the  same,  at  a  place  where  fence  posts 
were  delivered  and  received  by  the  builders  of  defendants' 
road.  That  about  the  10th  day  of  May,  A.  D.  1870,  these 
fence  posts  were  loaded  on  a  construction  train  on  defendants' 
road,  without  plaintiff's  knowledge,  and  taken  away;  that 
they  were  taken  to  fence  defendants'  road  by  the  employees 
of  McKeen,  Smith  &  Co. ;  that  plaintiff  had  no  contract  with 
the  defendants  with  regard  to  the  posts ;  that  the  posts  then 
taken  were  worth  thirty-eight  dollars  and  seventy -two  cents  ; 
that  the  defendants  made  a  contract  in  February,  A.  D.  1868, 
with  McKeen,  Smith  &  Co.,  to  construct  their  road,  and  fence 
the  same  from  East  St.  Louis  to  Terre  Haute,  for  a  stipulated 
price;  that  by  said  contract  they  were  to  have,  and  did  exer- 
cise exclusive  control  over  the  defendants'  road  until  its  com- 
pletion ;  that  during  the  construction  of  the  road  the  contrac- 
tors were  to,  and  did  pay  over  to  the  defendants  all  the  earn- 
ings derived  from  transportation  over  operating  expenses, 
being  a  small  sum  of  money ;  that  they  fully  completed  the 
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construction  of  the  road  and  turned  it  over  to  the  defendants 
on  the  first  day  of  July,  A.  D.  1870." 

On  these  facts  the  court  below  found  for  the  plaintiff,  and 
rendered  a  judgment  against  defendants  for  $38.72  and  the 
costs  of  suit,  from  which  an  appeal  is  prosecuted  to  this 
court,  and  a  reversal  is  urged  upon  the  ground  that  the  facts 
fail  to  sustain  the  finding  of  the  court. 

It  is  not  contested  that  McKeen,  Smith  &  Co.  were  con- 
tractors for  the  construction  of  the  railway  fences,  and  for 
their  completion  they  had  the  control  of  the  railway  for  the 
time  being,  and  whilst  thus  operating  the  road,  they  took  and 
appropriated  the  posts  in  controversy,  in  erecting  appellants' 
fences.  And  it  is  equally  clear,  that  appellee's  posts  were, 
without  his  consent,  used  in  constructing  the  fences.  The 
posts  were  placed  upon  and  attached  to  the  land  of  appellants, 
and  now  constitute  a  part  of  their  realty.  They  have  been 
permanently  annexed  to  it,  and  appellee  could  not  reclaim  his 
property  without  committing  a  trespass.  But  still  he  has  a 
right  to  either  recover  his  property  or  its  worth.  He  did  not 
lose  his  title  to  the  posts,  simply  because  McKeen,  Smith  & 
Co.  committed  a  trespass  in  hauling  them  away  from  the  place 
where  appellee  had  deposited  them. 

Appellee  could,  no  doubt,  have  maintained  trespass,  or 
trover,  against  the  contractors  after  they  took  the  posts,  but 
like  any  other  species  of  personal  property,  it  could  be  fol- 
lowed and  recovered  from  any  person  who  had  subsequently 
come  into  its  possession.  Appellants  have  received  the  posts 
from  the  contractors  and  still  hold  them,  and  no  reason  is  per- 
ceived why  trover  will  not  lie  for  their  recovery.  And  appel- 
lee has  the  undoubted  right  to  treat  his  action,  brought  before 
the  justice  of  the  peace,  as  such  an  action,  and  the  facts,  as 
admitted,  show  a  clear  right  to  recover  in  that  form  of  action. 
And  to  permit  a  recovery,  it  is  by  no  means  necessary  to  hold 
appellants  liable  for  the  tresj)asses  committed  by  the  contrac- 
tors, but  simply  to  require  them  to  answer  for  the  value  of 
appellee's  property,  which  they  hold.     The  contractors,  as  all 
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know,  could  confer  no  higher  or  better  title  to  the  posts  than 
they  possessed,  and  the  facts  show  they  liad  none. 

No  question  of  a  demand  for  the  jn-operty,  before  bringing 
the  suit,  is  made  in  the  agreed  statement  of  the  facts.  It 
seems  that  it  was  submitted  on  the  agreement,  that  the  case 
might  be  determined  on  its  merits.  Kor  is  tJiat  objection 
urged  here.  We  are  not  inclined,  when  it  seems  to  have  been 
waived  by  appellants,  to  raise  so  technical  an  objection.  The 
judgment  of  the  court  beloM^  must  be  affirmed. 

Judgment  afirmed. 


The  City  of  East  St.  Louis 

V. 

William  A.   Witts. 

1.  Constitutional  Law — vnlidity  of  the  act  of  1867,  "  to  establish  a 
police  force  for  the  city  of  East  St.  Louis."  The  decisions  in  the  cases  of 
Lovingston  v.  Wider  et  al.  53  111.  303,  aud  The  People  ex  rel.  Wider  et  al.  v. 
Canty,  55111.  33,  holding  that  the  police  commissioners  of  the  city  of  East 
St.  Louis,  appointed  under  the  act  of  1867,  had  no  power  to  create  a  debt 
against  the  city,  re-affirmed. 

2.  Admission  of  evidence — without  objection — whetJier  conclusive  as  to 
its  legal  effect.  In  an  action  of  debt  against  the  city  of  East  St.  Louis,  upon 
certain  certificates  of  indebtedness,  termed  scrip,  issued  by  such  police  com- 
missioners, it  was  lield,  while  the  admission  of  such  certificates  as  evidence, 
without  objection,  precluded  the  defendant  from  raising  any  question  as  to 
the  execution  of  the  certificates,  or  their  genuineness,  yet  it  did  not  pre- 
clude it  from  questioning  their  legal  effect  as  a  basis  of  recovery,  either 
upon  the  argument  of  the  case  before  the  court,  or  upon  a  motion  for  a  new 
trial. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 
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Mr.  WiLijAM  H.  Underwood  and  Mr.  L.  H.  Hite,  for 
the  plaintiff  in  error. 

Messrs.  G.  &  G.  A.  Koerner,  for  the  defendant  in  error. 

Per  Curiam  :  This  was  an  action  of  debt,  brought  in  the 
St.  Clair  circuit  court,  by  the  defendant  in  error  against  the 
city  of  East  St.  Louis.  The  only  evidence  offered  consisted 
of  certain  certificates  of  indebtedness,  termed  scrip,  issued  by 
the  police  commissioners.  We  have  already  decided  these 
commissioners  have  no  power  to  create  a  debt  against  the  city. 
Lovingston  v.  Wider,  53  111.  302;  T/ie  People  ex  rel.  Wider  v. 
Canty,  55  111.  33.  We  are  asked  to  reconsider  these  decisions. 
AVe  entertain  no  doubt  as  to  their  correctness.  The  scrip  being 
the  only  evidence,  the  court,  which  tried  the  case  without  a 
jury,  should  have  found  for  the  defendant.  It  is  proper  to 
remark,  however,  that  the  opinions  of  this  court  in  the  above 
cases  had  not  been  delivered  when  the  case  at  bar  was  tried. 

It  is  urged  by  counsel  for  defendant  in  error,  that  the  cer- 
tificates were  admitted  without  objection.  This  precluded  the 
defendant  from  afterwards  raising  any  question  as  to  the 
execution  of  the  certificates,  or  their  genuineness,  but  not  from 
questioning  their  legal  effect  as  a  basis  of  recovery,  either 
upon  the  argument  of  the  case  before  the  court,  or  upon  a 
motion  for  a  new  trial.  Here,  a  motion  for  a  new  trial  was 
made  upon  that  ground,  and  overruled,  and  exception  was 
duly  taken.     This  brings  the  question  before  us. 

The  judgment  must  be  reversed. 

Judgment  reversed. 
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The  People  of  the  State  of  Illinois 


James  Christekson  et  al. 

1.  State's  ATTORNEYS — of  their  riglit  to  receive  payment  of  fines,  etc.,  and 
receipt  therefor — construction  of  act  of  1865.  Within  the  power  conferred  on 
State's  attorneys  by  the  act  of  1865,  which  makes  it  their  duty  to  enforce 
the  "collection  of  all  fines,  forfeitures  and  penalties"  imposed  or  incurred 
in  the  courts  of  record  in  their  several  counties,  and  pay  the  same  over  to 
the  school  superintendents  of  the  proper  counties,  is  included  the  right  to 
receive  such  fines,  etc.,  and  give  receipts  therefor,  that  shall  operate  as  a 
full  discharge  to  the  party  paying  the  same;  and  also  the  right  to  receive 
the  amount  of  any  judgment  that  may  have  been  rendered  for  any  such 
fine,  forfeiture  and  penalty,  and  execute  acquittance  therefor. 

2.  Where  payment  of  a  judgment,  upon  a  forfeited  recognizance,  was 
made  to  the  county  treasurer  of  the  county  in  which  the  same  was  ren- 
dered, by  the  direction  and  consent  of  the  State's  attorney  in  and  for  the 
judicial  circuit  in  which  such  county  was  situated,  it  was  held,  such  pay- 
ment amounted  to  a  satisfaction  of  the  judgment — was  payment  to  the 
attorney  himself.  The  State's  attorney  had  the  right  to  order,  or  agree, 
that  the  party  should  pay  the  money  to  any  solvent  bank,  or  responsible 
party,  for  his  use. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county. 

Mr.  J.  B.  Kagy,  for  the  plaintiffs  in  error. 

Mr.  Amos  Watts,  for  the  defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  scire /acias  filed  in  the  Marion  circuit  court,  by 
the  plaintiffs  in  error,  against  the  defendants  in  error,  to  revive 
a  judgment  upon  a  forfeited  recognizance. 

The  defendants  filed  a  special  plea,  alleging  full  payment  of 
the  judgment  described  in  the  scire  facias.  It  is  averred  in  the 
plea,  that  the  defendants,  by  the  direction  and  consent  of  J. 
Perry  Johnson,  who  was  then  State's  attorney  in  and  for  the 
judicial  circuit  in  which  Marion  county  is  situated,  and  who 
was  then  acting  in  behalf  of  the  plaintiffs,  paid  the  full  amount 
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of  said  judgment  to  Smith  Lorimer,  county  treasurer  of  said 
county,  and  all  the  costs  to  the  proper  officers  entitled  to 
receive  the  same. 

The  court  overruled  the  demurrer  interposed  to  this  plea, 
and  the  plaintiffs  electing  to  stand  by  their  demurrer,  judg- 
ment was  rendered  for  the  defendants. 

The  decision  of  the  court,  overruling  the  demurrer,  is  now 
assigned  for  error. 

By. the  act  of  1865,  (Session  Laws  1865,  p.  124,  sec.  28,)  it  is 
made  the  duty  of  State's  attorneys  of  the  several  judicial  cir- 
cuits to  enforce  the  collection  of  all  fines,  forfeitures  and 
penalties,  imposed  or  incurred  in  the  courts  of  record,  in  their 
several  counties,  and  pay  the  same  over  to  school  superin- 
tendents of  the  proper  counties.  The  power  thus  conferred,  to 
enforce  the  "collection  of  all  fines,  forfeitures  and  penalties," 
necessarily  includes  the  right  to  receive  and  give  receipts 
therefor,  that  shall  operate  as  a  full  discharge  to  the  party 
paying  the  same.  It  will  also  include  the  right  to  receive  the 
amount  of  any  judgment  that  may  have  been  rendered  for  any 
such  fine,  forfeiture  and  penalty,  and  to  execute  an  acquittance 
therefor. 

In  this  instance,  the  money  was  not  paid  directly  to  the 
State's  attorney,  but  it  was  paid  by  his  order  and  direction  to 
the  county  treasurer,  and  this  must  be  held  to  be  payment  to 
the  attorney  himself.  No  reason  is  perceived  why  the  State's 
attorney  could  not  order,  or  agree,  that  the  party  should  pay 
the  money  to  any  solvent  bank  or  any  responsible  party,  for 
his  use. 

This  judgment  and  costs  have  been  once  fully  paid,  under  the 
direction  of  the  plaintiffs'  attorney  and  agent,  and  it  would  be 
unjust,  now,  to  allow  them  to  have  further  execution  of  the 
judgment. 

The  demurrer  was  properly  overruled,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 
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Dederick  H.  Morhinneks  et  al. 

V. 

The  County  Court  of  Clinton  County,  use,  etc. 

New  trial — verdict  against  the  evidence.  In  this  case  the  judgment  is 
reversed  on  the  ground  that,  as  appears  from  the  record,  there  was  no  eyi- 
deuce  to  support  the  verdict  of  the  jury. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  on  the  official  bond  of  a  constable  against 
the  constable  and  his  sureties.  A  trial  by  jury  resulted  in  a 
verdict  and  judgment  for  the  plaintiffs.  To  reverse  the  judg- 
ment, the  defendants  bring  the  record  to  this  court. 

Mr.  W.  H.  Gray,  for  the  plaintiffs  in  error. 

Mr.  G.  Van  Hoorebeke,  for  the  defendants  in  error. 

Per  Curiam  :  This  seems  to  have  been  an  action  on  the 
official  bond  of  a  constable  against  the  constable  and  his 
sureties ;  but  it  does  not  appear  from  the  bill  of  exceptions 
that  the  bond  was  offered  in  evidence;  and,  therefore,  as 
appears  from  the  record,  the  court  below  erred  in  not  granting 
a  new  trial,  on  the  ground  that  there  was  no  evidence  to  sup- 
port the  finding. 

For  this  reason  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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George  W.  Thomas 

V. 

The  People  of  the  State  of  Illinois. 

1.  Lottery — what  constitutes.  In  a  prosecution  for  the  alleged  sale 
of  a  lottery  ticket,  it  appeared  the  ticket  was  as  follows : 

"  Chicago  Industrial  College  and  Home  Festival. 
"  This  ticket  is  a  receipt  for  $5,  in  payment  for  and  delivery  of  a  copy  of 
a  steel  plate  engraving,  and  admission  to  our  concerts  and  lectures,  for 
which  it  is  sold. 

"  By  order  of  the  officers, 

Thomas  &  Co.,  General  Agents." 

Besides  the  ticket,  a  steel  plate  engraving  was  delivered  to  the  purchaser, 
and  also  a  bill,  entitled,  "  Grand  National  Festival,  to  erect  in  the  city  of 
Chicago  an  Industrial  College  and  Home  for  Unfortunate  Females,"  and  it 
was  proposed  in  the  bill  to  give  a  series  of  musical  receptions,  and  a  course 
of  lectures,  in  Cliicago,  at  the  close  of  which,  and  after  the  sale  of  200,000 
copies  of  steel  plate  engravings,  to  distribute  to  the  purchasers  of  engrav- 
ings, "in  a  just  and  legal  manner,"  $200,000,  in  presents,  amounting  iu 
number  to  3012.  Twenty-eight  hundred  of  this  number  were  to  be  the 
newspapers  of  Chicago,  at  a  price  from  $2  to  $12  each.  The  remaining 
212  were  estimated  at  $35,000  to  $50,000.  It  was  Jield,  this  was  "a  scheme 
for  the  distribution  of  prizes  by  chance,"  and  constituted  a  lottery,  within 
the  meaning  of  the  statute. 

2.  The  fact  that  no  plan  of  distribution  had  been  determined  upon  at 
the  time  of  the  sale  of  the  ticket,  would  not  relieve  the  scheme  of  its  char- 
acter as  a  lottery,  when  it  was  apparent  that  some  of  the  purchasers  of 
tickets  would  fail  to  receive  a  prize.  The  promise  tliat  the  distribution 
should  be  in  "a  just  and  legal  manner,"  was  evasive. 

8.  And  even  if  the  ticket  to  the  concerts  and  lectures,  and  an  engrav- 
ing, were  intrinsically  worth  the  price  paid  for  the  ticket,  the  scheme  would 
still  be  a  lottery. 

4.  Evidence  in  such  case — to  prove  the  intent.  It  was  proper,  in  such 
case,  to  admit  in  evidence,  on  behalf  of  the  prosecution,  not  only  the  ticket 
sold,  but  the  bill  or  advertisement  delivered  to  the  purcliaser,  which  ex- 
plained the  purposes  and  character  of  the  scheme,  and  also  other  tickets 
and  bills  or  advertisements  of  similar  kind,  sold  and  delivered  by  the 
accused  to  other  parties,  as  tending  to  prove  the  intent  with  which  the 
ticket  was  sold. 


1871.]  Thomas  v.  The  People.  161 

Syllabus.     Statement  of  the  case.     Opinion  of  the  Court. 

5.  If  the  intent  can  not  be  implied  from  the  facts  and  circumstances 
which,  with  the  intent,  constitute  the  crime,  then  other  acts  of  the  party, 
from  which  it  can  be  implied,  may  be  proved.  Whatever  will  prove  the 
intent,  is  admissible,  either  to  show  scienter,  or  guilty  knowledge. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  John  G.  Rogers,  Judge,  presiding. 

George  W.  Thomas  was  indicted,  in  the  court  below,  for 
selling  a  lottery  ticket  to  John  jNIcAuley.  A  trial  resulted  in 
a  finding  of  guilty,  and  the  assessment  of  a  fine  of  $100,  and 
costs. 

The  defendant  thereupon  sued  out  this  writ  of  error. 

Messrs.  E.  &  A.  Van  Buren,  for  the  plaintiff  in  error. 
Mr.  Charles  H.  Reed,  State's  attorney,  for  the  people. 
Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  charge  against  plaintiff  in  error  is,  the  unlawful  sale 
of  a  lottery  ticket. 

The  statute  creating  the  offense  is  as  follows  :  "  If  any  per- 
son shall  vend,  sell,  or  otherwise  dispose  of,  any  lottery  ticket 
in  this  State,  he,  she,  or  they,  shall  be  liable  to  indictment, 
and  on  conviction  thereof,  fined  in  a  sum  not  less  than  $100 
nor  more  than  $500,  and  shall  stand  convicted  until  the  fine 
and  costs  are  paid." 

The  following  is  a  copy  of  the  ticket  sold  : 

"  Chicago  Industrial  College  and  Home  Festival. 

''  This  ticket  is  a  receipt  for  Five  Dollars,  in  payment  for 
and  delivery  of  a  Copy  of  a  Steel  Plate  Engraving,  and  admis- 
sion to  our  Concerts  and  Lectures,  for  which  it  is  sold. 

"  By  order  of  the  Officers, 

"  Thomas  &  Co.  General  Agents. " 

Besides  the  ticket,  a  steel  plate  engraving  was  delivered. 

At  the  time  of  the  sale,  a  bill  was  given  to  the  purchaser,  enti-. 

tied,  "  Grand  National  Festival,  to  erect  in  the  city  of  Chicago 
11— 59th  III. 


162  Thomas  v.  The  People.  [June  T., 

Opiuiou  of  tlie  Court. 

an  Industrial  College  and  Home  for  Unfortunate  Females,"  and 
it  was  proposed  to  give  a  series  of  superb  musical  receptions, 
and  a  course  of  lectures,  in  Chicago,  during  the  months  of 
April,  May,  June  and  July,  1871,  and  at  the  close  thereof,  and 
after  the  sale  of  200,000  copies  of  steel  plate  engravings,  to 
distribute,  as  presents,  to  the  purchasers  of  engravings,  ''  in  a 
just  and  legal  mariner,"  $200,000  in  presents,  amounting  in 
number  to  3012.  Twenty-eight  hundred  of  this  number  are 
tlie  newspapers  of  Chicago,  at  a  price  from  $2  to  $12  each. 
The  remaining  212  are  estimated  at  §35,000  to  $50,000. 

The  people  also  introduced,  in  evidence,  other  tickets  and 
bills  or  advertisements  of  a  similar  kind,  sold  and  delivered  by 
plaintiiF  iu  error  to  other  parties. 

It  is  contended  that  the  court  erred  in  the  admission  of  any 
of  the  papers,  except  the  ticket  sold  to  the  party  mentioned 
in  the  indictment. 

Intent  is  the  gist  of  an  offense.  If  it  can  not  be  implied 
from  the  facts  and  circumstances  which,  with  the  intent,  con- 
stitute the  crime,  then  other  acts  of  the  party,  from  which  it 
can  be  implied,  may  l)e  proved.  Whatever  will  prove  the 
intent  is  admissible,  either  to  show  scienter,  or  guilty  knowl- 
edge. It  has  repeatedly  been  held,  that,  in  indictments  for 
knowingly  uttering  a  forged  document,  or  counterfeit  bank 
notes,  proof  of  the  possession,  or  the  prior  or  subsequent  utter- 
ance of  other  false  documents  or  notes,  though  of  a  different 
description,  should  be  admitted,  to  determine  the  question  of 
intent.  An  independent  offense  is  also  receivable  to  show 
intent.    Wharton  Crim.  Law,  292-301 ;  1  Greenlf  Ev.  sec.  53. 

This  court  held,  in  Dunn  v.  The  People,  40  111.  465,  that  it 
was  proper  for  the  prosecution  to  read  to  the  jury  the  contents 
of  other  envelopes,  beside  the  one  sold,  for  the  purpose  of 
showing  the  true  character  of  the  transaction. 

The  delivery  of  the  bill,  at  the  time  the  ticket  was  sold, 
together  with  its  contents,  tend  to  explain  the  object  of  the 
•sale,  and  the  manner  in  which  the  scheme  was  to  be  carried 
out. 
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These  papers  were  admissible  to  show  the  true  intent  of  the 
party  charged. 

The  principal  objection  urged  to  the  judgment  is,  that  the 
ticket  in  question  is  not  a  lottery  ticket ;  that  the  sale  was  not 
within  the  purview  of  the  statute,  and  that  there  is  no  chance 
in  the  scheme. 

This  court,  in  Dunn  v.  77(e  People,  supra,  has  accepted  the 
definition  of  tiie  lexicographers,  that  a  lottery  is  "  a  scheme 
for  the  distribution  of  prizes  by  chance." 

The  ticket  alone  does  not  constitute  a  lottery,  for  we  are  not 
informed  by  it  that  there  would  be  any  distribution  of  prizes. 
When,  however,  we  consider  it  in  connection  with  the  adver- 
tisement, Ave  ascertain  that  there  will  be  a  distribution  at  the 
close  of  the  concerts  and  after  the  sale  of  the  engravings. 

The  advertisement  contains  this  language  :  "There  will  be 
distributed,  as  presents,  to  the  purchasers  of  engravings,  in  a 
just  and  legal  manner,  $200,000  in  presents.  "  The  term, 
"  present,"  though  literally  it  means  a  gift,  yet,  in  the  rela- 
tion, and  in  the  sense  in  which  it  was  used,  evidently  meant  a 
prize.  It  was  oifered  as  the  reward  of  contest,  to  the  purchas- 
ers. It  was  something  to  be  won.  One  ticket  and  engraving 
were  sold  for  $5,  100  engravings  and  tickets  for  |425,  and 
1000  for  $4250.  Inducements  were  thus  offered  to  struggle 
for  the  prizes. 

Here,  then,  was  a  scheme  for  the  distribution  of  prizes. 
Was  the  distribution  certain  and  fixed,  or  was  it  to  be  by 
chance? 

It  is  urged,  in  defense  of  this  scheme,  that  no  plan  of  dis- 
tribution had  been  determined  upon  ;  that  the  purchasers  were 
to  receive  certain  articles  in  a  just  and  legal  manner,  and  that 
a  plan  might  be  devised,  at  the  proper  time,  which  would 
neither  violate  the  law  nor  be  in  contravention  of  good 
morals. 

The  distribution  was  to  be  in  a  just  and  legal  manner.  It 
should,  then,  be  in  an  honest,  upright  and  equitable  mode. 
There  should  be  perfect    fairness   and  equality.     This  plan 
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would  be  utterly  violated,  if  any  one  of  the  numerous  pur- 
chasers should  fail  to  receive  a  prize.  The  distribution  could 
not  be  in  a  "just  and  legal  manner/'  unless  the  number 
of  purchasers  was  the  same  as  the  number  of  prizes,  and  the 
prize  received  proportional,  as  nearly  as  possible,  to  the  amount 
of  money  paid. 

It  is  barely  possible,  but  most  improbable,  that  the  pur- 
chasers would  be  the  same  in  number  as  the  presents.  We 
could  not  indulge  in  so  unreasonable  a  presumption,  even  in  a 
criminal  proceeding.  In  ordinary  affairs,  we  must  reason  upon 
probabilities,  deduce  conclusions  from  facts,  and  not  indulge 
in  mere  conjecture.  We  have  no  right  to  harbor  wild  imag- 
inings, to  change  a  reasonable  and  probable  result. 

From  the  facts  developed,  we  assume  that  it  is  not  only 
probable,  beyond  a  reasonable  doubt,  but  almost  an  absolute 
certainty,  that  some  of  the  numerous  purchasers  would  have 
received  blanks.  We  think  this  was  intended.  Even  if  the 
ticket  to  the  concerts  and  lectures,  and  an  engraving,  were 
intrinsically  worth  $5,  the  scheme  would  still  be  a  lottery. 
The  hand  bill  advertisement  delivered  with  each  ticket  held 
out  inducements  to  purchase.  Each  person  who  invested  $5 
became  entitled  to  a  chance  for  $50,000  in  glittering  gold,  or 
$25,000  in  greenbacks,  or  a  splendid  residence  in  Chicago,  or 
in  Brooklyn,  N.  Y.  The  purchasers  were  thus  incited  to 
rivalry.  Gold,  which,  in  the  estimation  of  some,  opens  all 
the  avenues  of  pleasure,  was  the  lure  to  incite  the  credulous 
and  unsuspecting  into  this  scheme. 

Had  not  this  plan  been  watched  by  the  vigilance  of  the 
law,  can  there  be  any  doubt  that  numerous  persons  would 
have  purchased  tickets,  prompted  by  the  hope  of  gain  ?  Are 
there  not  inseparably  connected  with  it  the  same  fascination 
and  excitement  and  intense  desire  for  gain,  which  gather  around 
the  gaming  table  ? 

Like  any  other  species  of  gambling,  lotteries  have  a  per- 
nicious influence  upon  the  character  of  all  engaged   in  them. 


1871.]  Thomas  v.  The  People.  165 

0|piiiion  of  the  Court. 

This  Influence  may  not  be  so  direct,  and  the  immediate  con- 
sequences so  disastrous,  as  in  some  kinds  of  gambling,  which 
rouse  the  violent  passions  and  stake  the  gambler's  whole  for- 
tune upon  the  throw  of  a  die.  The  temptations,  however,  are 
thrown  in  the  way  of  a  larger  number,  and  a  better  class.  The 
evil  may  spread  more  widely,  and  infect  more  deeply. 

It  is  said  that  the  plan  was  undetermined,  and  that  the  w^is- 
dom  of  the  "  advisory  committee  "  would  have  devised  one, 
just  and  equal.  So  chance  is  always  undetermined.  It  neither 
forms  nor  designs.  Intention  is  never  attributed  to  it;  its 
events  are  uncertain. 

The  promise  of  the  hand  bill,  that  the  distribution  shall  be 
in  a  just  and  legal  manner,  is  evasive.  We  are  not  bound  to 
determine  the  intention  from  the  language  alone,  but  from  all 
the  facts,  and  the  reasonable  deductions  from  facts. 

The  scheme  itself  is  deceptive.  If  the  engravings  are  worth 
$1,000,000,  and  the  presents  $200,000,  then  $1,200,000, 
together  with  concerts  and  lectures,  are  given  for  $1,000,000. 
This  benevolence  is  too  exalted  and  disinterested. 

Counsel  argued  that  the  object  to  be  obtained  is  high  and 
holy.  To  redeem  an  unfortunate  class  from  ruin,  degradation, 
and  a  fate  worse  than  death,  is  a  noble  and  christian  work. 
The  laborers  in  such  a  cause  deserve  .universal   sympathy. 

The  law  does  not  manifest  sympathy,  but  dispenses  even- 
handed  justice.  Enthroned  in  its  majesty,  it  smiles  and 
frowns  upon  all  alike.  Submission  to  its  authority  is  incum- 
bent upon  all. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affi,rmed. 
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Sylhihns. 

The  Illinois  Central  Railkoad  Company 

V. 

Thomas  McCullough. 

1.  Possession — as  notice  to  subsequent  purchasers.  Where  a  vendor  of 
land  continues  to  remain  in  possession 'of  the  premises,  such  possession 
•will  constitute  constructive  notice  to  a  subsequent  purchaser  from  his  ven- 
dee, of  the  rights  and  equities  of  the  first  vendor  in  the  land,  and  the  sec- 
ond purchaser  will  hold  subject  to  those  rights  and  equities. 

2.  Escuow — wliere  a  deed  intended  as  an  escrow  is  put  upon  record  without 
the  knowledge  or  consent  of  the  grantor.  Where  a  vendor  of  land  executed  a 
deed  and  left  it  in  the  hands  of  the  officer  taking  the  acknowledgment,  to 
be  bj"^  him  delivered  to  a  third  person  who  was  to  hold  it  as  an  escrow  until 
the  purchase  money  should  be  paid,  but,  without  ever  having  come  to  the 
hands  of  him  who  was  to  hold  it  as  an  escrow,  the  deed  was  placed  upon 
record,  without  the  knowledge  or  consent  of  the  grantor,  it  was  Jield,  the 
agreement  between  the  parties  that  the  deed  was  not  to  be  delivered  or 
recorded  until  the  purchase  money  should  be  paid,  continued  until  changed 
by  the  consent  of  the  vendor,  and  a  subsequent  purchaser  from  his  vendee, 
with  notice,  would  hold  subject  to  the  rights  and  equities  of  the  first  ven- 
dor, arising  from  such  agreement. 

3.  Same — wJiat  would  amount  to  a  delivery  of  the  deed.  In  case  of  a  sale 
of  the  land  by  the  first  vendee,  and  the  acceptance  by  his  vendor  of  the 
notes  of  the  second  purchaser  for  the  unpaid  purchase  money  due  the  for- 
mer, together  with  a  mortgage  from  the  latter  on  the  same  premises,  to 
secure  such  notes,  which  were  takeu  in  lieu  of  the  notes  given  by  the  first 
purchaser,  a  recognition  by  the  original  vendor,  of  title  in  the  mortgagor, 
would  be  implied  thereby,  and  his  assent  to  the  delivery  of  his  deed  to  his 
veudee. 

4.  But  such  a  transaction  would  not,  of  itself,  import  that  the  assent  of 
the  original  vendor,  to  the  delivery  of  the  deed,  was  given  at  any  time  prior 
to  the  acceptance  of  the  notes  and  mortgage  of  the  second  purchaser,  nor 
would  it  necessarily  imply  a  ratification  of  the  obtaining  possession  of  the 
deed  and  putting  it  on  record,  contrary  to  tlie  agreement  in  respect  thereto. 
The  legal  Intendment  could  be  no  more  than  that  the  first  vendor  consented 
to  a  change  in  the  form  of  his  security,  and  assented  to  the  deliver}'  of  the 
deed  to  his  vendee,  on  the  condition  that  he  should,  at  the  same  time,  re- 
ceive back  a  mortgage  of  the  lands  to  secure  the  payment  of  what  remained 
due  to  him. 

5.  Same — and  herein,  of  an  intervening  incumbrance.  The  assent  by  the 
original  vendor  to  the  delivery  of  the  deed  to  his  veudee,  and  his  accept- 
ance of  the  mortgage  from  the  second  purchaser,  being  simultaneous  acts. 
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and  the  title  resting  but  foi-  an  instant  in  either  vendee,  a  deed  of  trust  exe- 
cuted by  the  first  vendee  to  a  third  person  prior  to  that  transaction,  would 
not  attach  as  a  lien  upon  the  laud,  to  the  prejudice  of  the  subsequent  mort- 
gage, merely  by  reason  of  the  title  remaining  in  the  maker  of  the  deed  of 
trust  or  the  subsequent  mortgagor  for  the  brief  interval  necessary  to  the  con- 
summation of  the  transaction,  as  would  have  been  the  case  if  it  had  so 
remained  for  any  time. 

6.  Vendor  and  purchaser — subsequent  incumbrancer.  Where  a  ven- 
dor of  land  has  received  a  part  of  the  purchase  money,  and  seeks,  by  fore- 
closure of  mortgage,  to  compel  the  payment  of  the  residue,  he  is  entitled 
to  retain  what  he  has  received,  and  take  a  decree  for  the  unpaid  balance. 
In  such  case,  it  is  eri'or  to  decree  a  return  by  the  vendor,  of  the  portion  of 
the  purchase  money  already  paid. 

7.  And  in  case  the  vendee  has  given  a  deed  of  trust  on  the  premises,  to 
a  third  person,  who  became  the  purchaser  at  a  sale  thereunder,  had  prior 
to  the  foreclosure  in  favor  of  the  original  vendor,  all  the  interest  of  him 
who  made  the  deed  of  trust  will  pass  to  such  purchaser,  so  that,  if  there  be 
an  overplus  arising  from  the  sale  under  the  decree  of  foreclosure,  it  should 
be  paid  over  to  the  purchaser  under  the  deed  of  trust,  instead  of  the  orig- 
inal vendee. 

Appeal  from  the  Circuit  Court  of  Jefferson  county. 

Messrs.  Green  &  Gilbert,  for  the  appellants. 

^[r.  W.  Stoker,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

In  October,  1857,  an  agreement  was  entered  into  between 
Thomas  McCullough  and  Aaron  K.  Corey,  whereby  jNlcCul- 
lough  was  to  sell  to  Corey  certain  tracts  of  land  in  Jefferson 
county,  for  the  sum  of  $3225 — $125  of  it  to  be  paid  within  a 
certain  time,  which  was  paid,  the  residue  to  be  paid  in  instal- 
ments. A  warranty  deed  of  the  lands  was  to  be  made  to 
Corey  and  placed  in  the  hands  of  one  McCord,  to  be  held  as 
an  escrow  until  the  last  payment  of  the  purchase  money  was 
made,  and  until  which  time  the  deed  was  not  to  be  recorded. 
November  9,  1857,  McCullough  signed,  sealed,  and  acknow- 
ledged the  deed  before  one  Stickney,  a  justice  of  the  peace, 
since  deceased,  who  was  to  hand  it  to  McCord.     The  latter 
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never  received  possession-  of  the  deed,  and  in  some  unex- 
plained manner  it  was  filed  for  record  on  the  11th  of  Novem- 
ber, 1857,  and  recorded  in  the  recorder's  office  of  Jefferson 
county. 

On  the  26th  day  of  April,  1858,  Corey  and  his  wife  exe- 
cuted to  William  H.  Howell  a  trust  deed  of  the  lands,  to 
secure  the  payment  to  the  Illinois  Central  Railroad  Company 
of  an  indebtedness  in  its  favor  against  Corey,  which  deed  Avas 
filed  for  record  the  28th  of  said  month,  and  under  which  the 
lands  were  subsequently  sold  by  Howell,  and  bought  in  by 
the  railroad  company  for  the  sum  of  $2500 

June  7,  1858,  Corey  sold  the  lands  to  Oxley  &  Taylor,  for 
$5125,  and  Corey  and  wife  executed  to  them  a  warranty  deed 
of  the  lands,  which  was  filed  for  record  July  15,  1858  ;  for 
$3125  of  which  purchase  money,  Oxley  &  Taylor  executed 
their  notes  to  McCullough,  secured  by  their  mortgage  on  the 
lands,  which  McCullough  accepted  in  the  stead  of  the  notes 
Corey  had  executed  to  him,  for  the  unpaid  part  of  the  pur- 
chase money  due  from  Corey,  and  surrendered  up  to  Corey  his 
notes. 

McCullough  remained  in  the  sole  possession  of  the  lands 
from  the  date  of  the  deed  to  Corey  and  before,  up  to  the  fil- 
ing; of  the  bill. 

On  the  25th  day  of  February,  1859,  McCullough  filed  his 
bill  in  equity,  praying  that  the  lands  be  sold,  to  ])ay  the 
residue  of  the  purchase  money  due  him,  or  tiiat  tiie  mortgage 
bv  Oxley  &  Taylor,  to  McCullough,  be  foreclosed,  and  the 
premises  sold  to  satisfy  the  notes  given  by  Oxley  &  Taylor 
to  jSIcCullough,  and  that  the  trust  deed  given  to  Howell  be 
postponed  to  complainant's  claim  for  the  purchase  money,  or 
that  said  deed  of  trust  be  cancelled. 

The  court  below  decreed  a  foreclosure  of  the  Oxley  &  Tay- 
lor mortgage,  postponed  the  rights  of  the  railroad  company  to 
those  of  the  complainant  under  said  mortgage,  found  the  sum 
due  to  the  complainant,  and  ordered  the  lands,  or  so  much 
thereof  as  might  be  necessary  to   satisfy  said  sum,  to  be  sold. 
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and  ordered  the  complainant  to  pay  to  Corey  the  sum  of  $125, 
paid  by  Corey  on  the  lands,  with  interest. 

The  Illinois  Central  Railroad  Company,  one  of  the  defend- 
ants, appeal  from  the  decree. 

The  specific  errors  assigned  are,  that  the  court  erred  in 
postponing  the  trust  deed  to  Howell  from  Corey,  to  the  mort- 
gage to  McCullough  from  Oxley  &  Taylor,  and  in  ordering 
$125  and  interest  to  be  paid  to  Corey  instead  of  to  the  Illi- 
nois Central  Railroad  Company. 

At  the  time  of  the  execution  of  the  deed  of  trust  to  Howell, 
in  trust  for  the  railroad  company,  McCullough  was  in  posses- 
sion of  the  lands.  That  possession  was  constructive  notice  to 
Howell  and  the  company,  of  McCullough's  rights  and  equities 
in  the  lands,  and  they  took  the  deed  of  trust  subject  to  those 
rights  and  equities. 

The  proof  is  undisputed,  that  the  deed  from  McCullough  to 
Corey,  was  to  be  placed  in  the  hands  of  McCord,  to  be  held 
by  him  as  an  escrow,  until  full  payment  of  the  purchase 
money  should  be  made,  and,  until  then,  the  deed  was  not  to 
be  recorded. 

So  far  as  appears,  the  obtaining  possession  of  the  deed  by 
Corey  and  the  recording  of  it,  were  without  the  consent  or 
knowledge  of  McCullough. 

The  agreement  made  between  the  parties,  that  the  deed 
was  to  be  placed  in  the  hands  of  a  third  person,  and  not  be 
delivered  until  the  residue  of  the  purchase  money  should  be 
paid,  continued  until  changed. 

There  is  no  evidence  of  any  express  change  of  the  agreement, 
and  none  of  any  implied  change,  further  than  may  be  derived 
from  the  appearance  of  the  deed  upon  the  record,  and  the 
transaction  of  taking  the  Oxley  &  Taylor  notes  and  mortgage. 

The  first  circumstance,  of  itself,  is  insufficient,  taken  in 
connection  with  the  other  evidence  in  the  case,  to  warrant  the 
inference  of  any  change  on  the  part  of  McCullough,  in  the 
terms  upon  which  the  deed  was  to  be  delivered.  But  the 
transaction  of  taking  the  notes  of  Oxley  <fe  Taylor,  and  their 
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mortgage  of  the  lands  to  secure  their  payment,  in  lieu  of  the 
notes  of  Corey,  and  surrendering  up  to  the  latter  his  notes  for 
the  unpaid  part  of  the  purchase  money,  must  be  held  to 
amount  to  an  implied  recognition  of  title  in  Oxley  &  Taylor, 
and  assent  to  the  delivery  to  Corey  of  his  deed,  as  the  title  of 
Oxley  &  Taylor  must  have  come  from  Corey,  and  he  could 
have  no  valid  title  without  the  delivery  to  him  of  McCul- 
lough's  deed.  But  this  naked  transaction  does  not,  of  itself, 
import  that  such  assent  was  given  at  the  time  Corey  actually 
obtained  possession  of  the  deed,  or  filed  the  same  for  record, 
or  executed  the  trust  deed  to  Howell,  or  at  any  time  prior  to- 
that  transaction  itself;  nor  does  it  necessarily  imply  a  ratifica- 
tion of  the  obtaining  possession  of  the  deed  and  putting  the 
same  on  record  by  Corey — there  is  no  evidence  that  McCul- 
lough  had  actual  knowledge  of  that  fact.  It  is  quite  unlikely 
that  he  would  knowingly  give  up  a  first  lien  which  he  had  upon 
the  lands,  and  take  a  second  mortgage,  subordinate  to  the  deed 
of  trust  of  the  railroad  company,  to  secure  their  large  claim.. 
The  legal  intendment  can  be  no  more  than  that  McCullough 
consented  to  a  change  in  the  form  of  his  security,  and  assented 
to  the  delivery  of  the  deed  to  Corey,  on  the  condition  that  he 
should  at  the  same  time  receive  back  a  mortgage  of  the  lands, 
to  secure  the  payment  of  what  remained  due  to  him. 

Until  the  assent  of  McCullough  was  given  to  the  delivery 
of  the  deed  to  Corey,  the  title  did  not  pass  to  the  latter. 

The  deed  from  Corey  to  Oxley  &  Taylor  and  their  notes 
and  mortgage  to  McCullough  bear  the  same  date,  and  there 
being  no  evidence  of  any  prior  consent  to  the  delivery  of  t\\e 
deed  to  Corey,  and  the  legal  import  of  that  transaction  of 
itself  being  no  more  than  that  such  assent  was  given  at  that 
time,  it  follows,  that  at  the  same  time  that  McCullough  parted 
with  his  title  to  the  lands,  he  received  back  a  mortgage  of 
them  from  Oxley  &  Taylor,  to  secure  the  payment  of  the 
remainder  of  his  purchase  money.  These  being  simultaneous 
acts,  and  the  title  resting  but  for  an  instant  in  Corey,  or  Oxley 
&  Taylor,  adverse  rights  which  otherwise,  if  it  had  so  remained 
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for  a  length  of  time,  would  have  attached  upon  the  lands  in 
their  hands,  did  not  so  attach.  As  no  right  of  dower,  or  judg- 
ment, or  attachment  lien,  would,  in  such  case,  attach'upon  the 
lands  as  against  the  mortgage,  Curtis  v.  Hoot,  20  111.  53, 1  Wash. 
Keal  Prop.  205,  Hazleton  et  al.  v.  Lesure,  9  Allen,  24,  for  the 
same  reason  the  mortgage  should  be  unaffected  by  the  prior 
deed  of  trust,  which  had  been  executed  by  Corey  to  Howell, 

The  deed  of  trust  to  Howell  for  the  benefit  of  the  railroad 
company  having  been  executed  previously,  and  McCullough 
having  appeared  at  the  time  of  the  sale  under  the  deed  of 
trust  and  forbidden  the  same,  it  does  not  appear  that  the  com- 
pany could  have  been  misled,  to  its  injury,  by  the  transaction 
with  Oxley  &  Taylor. 

It  was  erroneous  to  order  the  payment  by  McCullough  to- 
Corey  of  $125,  which  Corey  had  paid  on  the  land. 

All  the  interest  of  the  latter  in  the  lands  had  become  vested 
in  the  Illinois  Central  Railroad  Company,  by  the  sale  under 
the  deed  of  trust,  and  Corey  was  entitled  to  nothing  further 
in  respect  to  them.  INIcCullough  was  entitled  to  retain  what 
he  had  received  of  the  purchase  money,  and  to  have  the  lands 
sold  for  payment  of  the  residue  ;  and  any  overplus  that  might 
arise  from  the  proceeds  of  the  sale,  should  be  paid  to  the  rail- 
road company,  as  having  succeeded  to  all  the  interest  of  Corey 
in  the  lands. 

It  is  objected  that  there  was  no  express  provision  to  that 
effect  in  the  decree,  but  as  such  would  have  been  the  legal 
result,  the  decree  should  not  be  held  erroneous  because  of 
the  omission  of  that  provision,  although  the  decree  might 
very  properly  have  contained  such  a  direction. 

An  account  should  have  been  taken  of  the  rents  and  profits 
of  the  lands,  from  the  time  of  the  making  of  the  notes  and 
mortgage  of  Oxley  &  Taylor  to  McCullough,  and  he  should 
have  been  charged  with  the  same,  after  the  deduction  of  all 
sums  paid  for  taxes  and  necessary  repairs  of  the  premises. 

The  decree  of  the  court  below  must  be  reversed  and  the 
cause  remanded,  for  further  proceedings  in  conformity  Avith 
this  opinion.  Decree  reversed. 
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Philip  M.  Gundlacii  et  al. 

V. 

George  Fischer  e^a/. 

Agency — duration  of — constrticHon  of  a  particular  contract.  A  entered 
into  a  written  agreement  with  B,  by  whicli  the  former  was  constituted  the 
agent  of  the  latter  for  the  sale  of  certain  machines.  The  only  provision 
in  regard  to  the  duration  of  the  agency  was  as  follows :  Said  B,  in  con- 
sideration of  the  faithful  performance,  by  the  said  A,  of  the  obligations  by 
him  hereinafter  assumed,  agrees  to  furnish  the  said  A  such  number  of 
macliines  as  the  said  A  may  be  able  to  sell,  as  his  agent,  prior  to  October 
1st,  1867:  Held,\>Y  a  reasonable  construction  of  the  agreement,  the  agency 
continued  only  until  the  1st  of  October,  1867,  and  the  sureties  on  a  bond, 
executed  by  A,  to  secure  the  faithful  performance  of  his  duties  as  such 
agent,  conditioned  that  he  would  justly  and  fairly  account  for  and  pay  over 
all  moneys,  notes,  etc.,  received  by  liim  for  such  machines  as  might  come  to 
his  hands  as  such  agent,  were  bound  onl}^  for  a  failure  on  the  part  of  A  to 
account  for  machines  received  by  him  prior  to  tliatdate. 

Appeal  from  the  Circuit  Court  of  Clinton  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  debt  brought  by  Philip  M.  Gundlach 
and  Jacob  Esler,  against  George  Fischer,  Alexander  H.  Johnson, 
Tlionias  S.  Pope,  George  Trible,  Philip  Meter,  Martin  Fischer, 
and  Xichohxs  Muhlhauser.  It  appeared  the  defendant  George 
Fischer  had  entered  into  an  agreement  in  writing,  by  the  terms 
of  which  he  was  to  act  as  agent  for  the  plaintiffs  in  the  sale 
of  certain  machines,  and  the  other  defendants  were  his  sure- 
ties in  a  bond,  given  to  secure  the  faithful  performance  of  his 
duties  as  such  agent.  Tliis  suit  was  brought  to  recover  for 
an  alleged  failure,  on  the  part  of  Fischer,  to  account  for  and 
pay  over  to  the  plaintiffs  certain  moneys  received  by  him  from 
the  sale  of  machines,  as  required  by  tlie  terms  of  the  agree- 
ment. The  defendants,  Johnson,  Pope,  INleter,  and  jNluhl- 
hauser,  were  duly  served  with  summons,  and  to  the  declara- 
tion Johnson  and  Pope  filed  a  plea  of  nil  debet,  to  which  the 
plaintiffs    added    a   similiter.      Meter  and    Muhlhauser    were 
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defaulted.  Upon  a  trial  by  jury  a  verdict  was  rendered  in 
favor  of  the  defendants,  Johnson  and  Pope,  for  costs.  Motion 
for  new  trial  overruled,  and  jury  empaneled  to  assess  damages 
against  Meter  and  Muhlhauser,  defendants  in  default.  A'^er- 
dict  for  defendants,  and  final  judgment  entered  against  the 
plaintiffs  for  costs  of  suit,  from  which  they  prosecute  this 
appeal. 

The  following  is  the  article  of  agreement  and  bond  sued  on  : 
Article  of  Agreement,  made  and  entered  into,  by  and 
between  Gundlach  &  Esler,  of  Belleville,  St.  Clair  county,  and 
State  of  Illinois,  and  George  Fischer,  of  Trenton,  county  of 
Clinton,  State  of  Illinois,  in  manner  and  form  following,  to 
wit: 

The  said  George  Fischer  agrees  to  act  as  agent  for  said 
Gundlach  &  Esler,  for  the  sale  of  the  Buckeye  reaper  and 
mower,  and  horse  hay  rakes,  and  Gundlach^s  patent  grain 
drill,  manufactured  by  Gundlach  &  Esler,  Belleville,  Illinois. 
The  said  agency  shall  extend  over  and  in  the  vicinity  of 
Trenton,  county  of  Clinton,  State  of  Illinois,  in  conformity 
with  the  terms  and  stipulations  hereinafter  expressed ;  and  the 
said  Gundlach  &  Esler  in  consideration  of  the  faithful  per- 
formance by  the  said  G.  Fischer  of  the  obligations  by  him 
hereinafter  assumed,  agree  to  furnish  the  said  G.  Fischer  such 
number  of  machines  as  the  said  G.  Fischer  may  be  able  to  sell 
as  their  agent,  prior  to  October  1st,  1867  ;  the  said  Gundlach 
&  Esler  reserving  to  themselves  the  right,  in  case  they  shall 
not  be  able  to  fill  his  orders,  to  restrict  him  to  such  number 
of  machines  as  they  may  be  able  to  supply. 

The  said  G.  Fischer  further  agrees,  in  acting  as  such  agent : 
First.  To  sell  no  other  machines  or  rakes  but  such  as  are 
furnished  by  Gundlach  &  Esler;  and  in  making  sales,  to  be 
governed  by  the  instructions  hereto  annexed,  and  such  as  may 
be  given  by  Gundlach  &  Esler  from  time  to  time,  either  in 
writing  or  print,  and  made  part  of  this  contract ;  and  in  no 
case  to  sell  a  machine,  or  any  part  thereof,  to  any  person  or 
persons  not  known  by  him  to  be  perfectly  good  and  responsible. 
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Second.  To  receive  and  take  good  care  of  all  machines  sent 
■to  him  as  such  agent ;  to  have  them  properly  stored  ;  to  pay 
all  freight  and  charges  thereon  ;  to  do  any  and  all  business 
connected  with  the  same,  and  putting  them  in  successful  opera- 
tion. And  should  any  machines  remain  unsold  at  tlie  end  of 
the  season,  to  hold  the  same  subject  to  the  order  of  Gundlach 
&  Esler,  and  deliver  the  same  in  as  good  order  as  when 
received,  when  required,  to  them  or  their  authorized  agent,  free 
from  any  and  all  charges  whatsoever,  except  for  money 
advanced  for  freight. 

Third.  To  attend  to  selling  said  machines  and  collecting 
and  remitting  all  moneys  to  Gundlach  &  Esler  promptly  and 
at  the  time  of  each  sale. 

Fourth.  To  attend  to  collecting  of,  or  to  the  obtaining  of 
'further  security  on  or  to  the  renewal  of  such  notes  as  are  not 
paid  promptly  at  maturity.  For  performing  the  services  herein 
enumerated  the  said  Gundlach  &  Esler  agree  to  pay  the  said 
Fischer  ten  dollars  on  each  reaper  sold,  two  dollars  on  each 
rake,  and  eight  dollars  for  each  drill,  all  sold  and  settled  for 
as  above,  tlie  same  to  be  payable  at  the  time  and  in  the  same 
proportion  as  the  payments  are  made  on  the  machines  sold ; 
the  foregoing  sum  to  include  the  compensation  for  receiving, 
storing,  delivering,  selling,  collecting,  remitting  and  putting 
the  machines  in  practical  operation. 

In  testimony  whereof  the  parties  hereunto  set  their  hands 
rand  seals  this  3d  day  of  May,  1867. 

Gundlach  &  Esler.    [l.  s.] 
George  Fischer.         [l.  s.] 

Know  all  men  by  these  presents,  That  we,  the  undersigned,  and 
George  Fischer,  are  held  and  firmly  bound  unto  Gundlach  & 
Esler,  of  Belleville,  county  of  St.  Clair,  State  of  Illinois,  in 
the  full  and  just  sum  of  fifteen  hundred  dollars  ($1500)  in 
•lawful  money  of  the  United  States,  for  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  and  each  and  every 
of  our  heirs,  executors  and  administrators,  jointly  and  seve- 
i-ally,  by  these  presents.   Sealed  with  our  hands  and  seals  this 
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third  day  of  May,   A.  D.  eighteen  hundred  and  sixty -seven, 
(1867). 

The  conditions  of  this  obligation  are  such,  that  if  the  above 
said  George  Fischer,  who  has  taken  the  agency  for  the  sale  of 
the  above  named  machines  of  the  said  Gundlach  &  Esier,  for 
and  within  the  said  vicinity,  and  that  he  will  justly  and  fairly 
account  for,  and  properly  discharge  his  duties  thereof,  and  will 
pay  over  all  moneys  and  notes  for  such  machines  that  may 
come  to  his  hands  as  such  agent  for  Gundlach  &  Esler,  then 
this  obligation  to  be  void;  else  to  remain  in  full  force  and 
virtue. 

Signed :  Gp:orge  Fischer,  [l.  s.] 
A.  W.  Johnson,  [l.  s.] 
T.  S.  Pope.  [l.  s.] 

George  Trible.     [l.  s.] 
Ph.  Meter.  [l.  s.] 

Martin  Fischer,   [l.  s.] 

N.  MUHLHAUSER.     [l.    S.] 

Signed  in  the  presence  of  Alfred  Guyot.     [l.  s.] 

Mr.  William  Winkelman,  for  the  appellants. 

Mr.  G.  Van  Hoorebeke,  for  the  appellees. 

Per  Curiam  :  A  fair  and  reasonable  construction  of  the 
agreement  makes  Fischer  the  agent  of  Gundlach  &  Esler,  for 
the  sale  of  machines,  until  the  first  of  October,  1867.  And 
the  appellees,  by  their  obligation,  undertook  for  the  faithful 
discharge  of  all  of  Fischer's  duties  as  such  agent,  and  that  he 
should  account  for  and  pay  all  moneys,  notes,  etc.,  to  Gund- 
lach &  Esler,  for  property  and  for  machinery  received  prior 
to  that  date.  It  appears,  from  the  evidence,  that  he  received 
machinery  prior  to  the  first  day  of  October,  1867,  amounting 
to  $2023.92.  For  his  faithful  account  of  that  sum  his  sure- 
ties are  liable,  but  they  are  not  for  machines  or  property 
received  after  that  date.  The  agreement  only  contemplated, 
that  he  should  act  as  agent  up  to  that  time,  and,  hence,  the 
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sureties   only  bound   themselves  that   he   should   account  for 
machinery  received  before  that  date. 

The  evidence,  however,  fails  to  show  that  Fischer  has 
accounted  for  all  the  money  and  notes  received  on  the  sale  of 
the  machinery  received  before  the  first  of  October,  1867. 
Even  by  Fischer's  evidence,  it  appears  that  there  is  some 
amount  still  due  Gundlach  &  Esler,  for  machinery  received 
within  the  period  for  which  the  sureties  were  bound,  and  for 
whatever  sum  that  may  be  so  due  they  are  liable,  and  the 
jury  should  have  found  that  amount,  by  their  verdict. 
Fischer  does  not  pretend  that  he  had  paid  the  full  amount 
received  for  the  sale  of  machinery  so  furnished  him,  and 
appellants'  witnesses  make  the  amount  over  two  hundred  dol- 
lars, after  deducting  the  note  sent  him  for  collection  after  the 
first  of  October,  and  all  payments.  But  allowing  him  a  credit 
of  all  he  claims,  still  he  would  owe  them,  for  which  his  sure- 
ties would  be  liable,  at  least  $87  and  interest.  The  evidence, 
as  given  in  this  transcript,  shows  at  least  that  amount.  We 
are  clearly  of  opinion,  that  the  jury  misunderstood  the 
evidence  and  erred  in  the  finding  of  the  verdict,  and  the  court 
below  should  have  granted  a  new  trial.  The  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Simon  Cottom 

V. 

Samuel  Holliday. 

1.  Evidence — declarations  of  a  party — wJiether  admissible  in  his  favor. 
Declarations  made  by  one  of  two  contesting  parties,  out  of  the  presence  of 
the  other,  are  inadmissible  as  evidence  in  his  favor. 

2.  Agent — of  Ms  duty  to  Ms  principal,  and  tJie  rigjits  of  the  latter  in 
respect  to  the  agency.  An  agent  must  not  put  himself,  during  the  continu- 
ance of  his  agency,  in  a  position  adverse  to  that  of  his  principal.  To  the 
latter  belongs  the  exercise  of  all  the  skill,  ability  and  industry  of  the  agent. 
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3.  If;,  party  emploj^  au  agent  to  make  a  purchase  of  laud,  he  is  entitled 
to  all  th'2  skill,  ability  and  industry  of  such  agent  to  make  the  purchase  on 
the  besf  terms  that  can  be  had,  and  is  entitled  to  the  property  at  the  price 
which  'Jae  agent  pays.  The  agent  cau  not  avail  himself  of  any  advantage 
hispofition  ma}^  give,  to  speculate  off  his  principal.  All  the  profits  or 
advai'fages  gained  in  the  transaction  belong  to  the  principal.  Au  agent  is 
not  permitted,  without  the  assent  of  his  principal,  to  acquire  an  interest  in 
the  subject  matter  of  the  agency,  adverse  to  that  of  his  principal. 

4.  If  an  agent  make  any  profits  in  the  case  of  liis  agency,  by  any  con- 
ceiiled  management  in  either  buying  or  selling,  or  other  transaction  on 
account  of  his  principal,  the  profits  will  belong  exclusively  to  the  priucipaL 

5.  Same — liability  of,  when  acting  as  agent  for  both  buyer  and  seller,  and 
of  the  rights  of  tJie  buyer  in  such  case.  While  a  person  cau  not  properly  be 
the  agent  of  both  parties,  buyer  and  seller,  yet  if  he  accepts  the  position  of 
agent  for  the  buyer,  without  disclosing  the  fact  that  he  is  agent  for  the  sel- 
ler, he  cau  not  afterwards  repudiate  such  position  to  shield  himself  from 
liability  to  the  buyer,  on  the  ground  that  he  was  agent  for  the  seller.  Hav- 
ing assumed  the  relation  of  agent  for  the  buyer,  he  must  be  held  to  a  strict 
performance  of  the  duties,  and  to  all  the  liabilities  the  relation  imposes. 

6.  Though  the  buyer  may,  in  a  proper  case,  repudiate  the  acts  of  the 
agent,  upon  the  ground  that  he  was  the  agent  of  the  seller,  and  did  not  dis- 
close the  fact. 

7.  Instructions  should  not  be  based  on  suppositious,  in  support  of 
which  there  is  no  evidence. 

8.  Credibility  op  witnesses— jwr?/  to  determine.  Where  the  testi- 
mony of  two  witnesses  is  in  conflict,  it  is  for  the  jury,  from  the  evideuce  as 
given,  together  with  the  manner  of  the  parties  when  they  testify,  and  from 
surrounding  circumstances,  to  determine  which  is  entitled  to  credit.  And 
they  should  be  so  instructed  when  necessary. 

Writ  of  Error  to  the  Circuit  Court  of  Perry  county ;  tlie 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

This  was  an  action  brought  by  Cottom  against  Holliday,  in 
which  the  plaintiff  seeks  to  recover  of  the  defendant,  money 
he  claims  the  latter  wrongfully  received  of  him  for  the  pur- 
chase money  on  a  tract  of  land  bought  by  the  defendant,  as 
agent  of  the  plaintiff,  from  one  Ritchie,  in  excess  of  the  actual 
purchase  price.  Tht;  questions  arising  on  the  record  are  pre- 
sented in  the  opinion  of  the  court. 
12— 59th  III. 
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Mr.  Edward  V.  Pierce,  and  Mr.  R.  M.  Davis,  for  the 
plaintiff  in  error. 

Mr.  George  W.  Wall,  and  Messrs.  Murphy  &  Boyd,  for 
the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  on  promises,  brought  by- 
plaintiff  in  error  in  the  Perry  circuit  court,  against  defendant 
in  error.  The  declaration  contained  the  common  counts,  to 
which  the  plea  of  the  general  issue  was  filed.  A  trial  was  had 
by  a  jury,  resulting  in  a  verdict  in  favor  of  defendant.  The 
record  is  brought  to  this  court,  and  various  errors  are 
assigned. 

It  is  urged,  that  the  court  below  erred  in  admitting  evi- 
dence of  conversations  between  defendant  and  liitchie,  when 
plaintiff  was  not  present.  Such  evidence,  under  the  long  estab- 
lished rules,  is  inadmissible.  No  known  rule  will  sanction 
such  evidence.  It  is  calculated  to  prejudice  the  rights  of  par- 
ties by  enabling  either  to  manufacture  testimony  against  his 
opponent,  of  which  he  knows  nothing,  and  could  have  no 
means  of  resisting.  He  should  not  be  bound  by  the  declara- 
tions of  other  persons,  unless  he  was  present  and  assented  to 
their  truth.  The  court  erred  in  not  excluding  this  evidence 
from  the  jury. 

It  is  next  insisted,  that  the  court  below  erred  in  refusing  to 
give  plaintiff's  second  instruction,  which  is  this : 

"The  court  further  instructs  the  jury,  for  the  plaintiff,  that  a 
party  can  not  take  upon  himself  diverse  interests ;  and  that 
when  Holliday,the  defendant,  received  and  accepted  the  power 
of  attorney  from  the  plaintiff  Cottom,  that  he  became,  to  all 
intents  and  purposes,  the  agent  of  Cottom,  and  that  whatso- 
ever transactions  he  had  with  Ritchie  after  the  date  of  that 
instrument,  in  reference  to  the  same  transaction,  he  (Holliday) 
was  acting  in  that  capacity,  and  as  such,  must  account  to  his 
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principal, Cottoiu  ;  for  whatever  funds  is  left  in  his  hands  after 
Ritchie  is  paid,  belongs  to  plaintiif/' 

It  is  the  settled  law,  that  an  agent  must  not  })ut  himself, 
during  the  continuance  of  his  agency,  in  a  position  which  is 
adverse  to  that  of  his  principal;  for  the  principal" bargains  for 
the  exercise  of  all  the  skill,  ability  and  industry  of  the  agent, 
and  he  is  entitled  to  demand  the  exercise  of  all  this  in  his  own 
favor.  1  Pars,  on  Cont.  74.  If  plaintiff  employed  defendant 
as  his  agent  to  make  the  purchase  of  this  land,  then  he  became 
entitled  to  all  of  his  skill,  ability  and  industry,  in  making  the 
purchase  on  the  best  terms  that  could  be  had,  and  plaintiff  is 
entitled  to  have  the  property  at  the  price  at  which  defendant 
purchased  of  Eitchie.  The  duties  and  obligations  of  an  agent 
are  such,  that  he  can  not  avail  himself  of  any  advantage  his 
position  may  give  him,  to  speculate  off  his  principal.  All 
the  profits  or  advantages  gained  in  the  transaction,  belong  to 
the  principal.  The  law  will  not  permit  the  agent,  without  the 
assent  of  his  principal,  to  acquire  an  interest  in  the  subject 
matter  of  the  agency,  adverse  to  that  of  his  principal.  He  must 
act  solely  for  the  interest  of  his  principal  while  executing  the 
trust.  The  law  will  not  permit  him  to  be  tempted  to  abuse 
the  confidence  reposed  in  him  by  his  principal.  It  is  a  trust 
voluntarily  assumed,  and  it  must  be  executed  in  the  utmost 
good  faith.  This  is  but  the  dictate  of  justice,  and  common 
fairness  requires  its  faithful  observance.  In  view  of  these 
principles,  it  was  manifest  error  to  refuse  this  instruction. 

The  sixth  of  plaintiff's  instructions,  is  this: 

''The  court  further  instructs  the  jury,  that  if  an  agent  makes 
any  profits  in  the  case  of  his  agency,  by  any  concealed  man- 
agement in  either  buying  or  selling,  or  other  transaction  on 
account  of  his  principal,  the  profits  will  belong  exclusivelv  to 
the  principal." 

From  what  has  already  been  said,  it  is  apparent  that  this 
instruction  should  have  been  given,  and  the  court  erred  in  its 
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refusal.  Some  of  the  other  instructions  asked  by  plaintiff, 
were  in  harmony  with  the  rules  here  announced,  and  should 
have  been  given. 

Defendant  below  asked,  and  the  court  gave,  among  others, 
this  instruction  : 

"If  the  jury  believe,  from  the  evidence,  that  there  is  any 
material  point  in  the  plaintiff's  case  which  is  not  made  out, 
except  by  the  evidence  of  the  plaintiff,  and  they  should  further 
beliove  that  the  defendant  has  testified  directly  the  reverse  of 
the  plaintiff  as  to  such  material  point ;  if  the  jury  further 
believe,  that  plaintiff  and  defendant  are  entitled  to  equal  cred- 
ibility, then  the  plaintiff's  case  is  not  fully  made  out  by  a 
preponderance  of  the  testimony,  and  the  jury  should  find  for 
the  defendant." 

This  instruction  is  calculated  to  mislead  the  jury.  So  far 
as  we  can  see,  from  the  bill  of  exceptions,  plaintiff  was  either 
corroborated  or  uncontradicted  on  all  material  points  in  his 
evidence.  Defendant  does  not  pretend  he  disclosed  to  plain- 
tiff, that  Ritchie  only  asked  $12  per  acre,  or  that  he  intended 
to  retain  all  over  that  sum ;  nor  does  he  deny  that  he  agreed 
to  purchase  at  the  lowest  price  for  plaintiff;  and,  by  his  accept- 
ing and  acting  under  the  power  of  attorney,  he  became  the 
agent  of  plaintiff.  To  call  the  attention  of  the  jury  to  sup- 
posed evidence  that  does  not  exist,  induces  them  to  suppose 
the  court  sees  such  a  state  of  facts  in  the  evidence,  and  desires 
them  to  so  regard  it.  Again,  it  is  for  the  jury,  from  the  evi- 
dence as  given,  together  with  the  manner  of  the  parties  when 
they  testify,  and  surrounding  circumstances,  to  determine 
which  is  entitled  to  credit,  and  the  jury  should  be  so  instructed 
when  necessary. 

The  court,  of  its  own  motion,  after  refusing  the  plaintiff's 
instructions,  gave  this: 

''The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  Holliday,  the  defendant,  was  the  agent  of  the 
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plaintiff,  Cottom,  in  making  the  purchase  of  the  land  from 
Ritchie,  and  not  the  agent  of  Ritchie  in  the  sale  of  the  land, 
and  that,  as  such  agent,  defendant  purchased  said  lands  for 
$12  per  acre  from  Ritchie,  for  plaintiff,  and  charged  the  plain- 
tiff $15  per  acre  for  the  same,  and  received  the  money,  then 
the  plaintiff  would  be  entitled  to  a  judgment  for  the  difference 
in  the  value  of  the  land  at  $12  per  acre  and  $15  per  acre." 

This  instruction  does  not  present  the  law  correctly  ;  it  only 
allows  plaintiff  to  recover  if  the  defendant  was  not  the  agent 
of  Ritchie.  Under  this  instruction,  if  defendant  was  the  agent 
of  Ritchie,  plaintiff  could  not  recover,  no  matter  how  illegal 
or  fraudulent  the  acts  of  defendant.  Under  it,  he  would  have 
immunity  for  any  and  all  moneys,  no  matter  how  gross  his  mis- 
conduct. Such  can  not  be  the  law.  M'hile  the  law  says,  that  a 
])erson  can  not  properly  be  the  agent  of  both  parties — buyer 
and  seller — it  can  never  hold,  that  because  an  agent  so  acts, 
without  disclosing  the  fact,  he  shall  not  be  held  liable  for  his 
illegal  acts.  It  is  not  for  him  to  repudiate  his  agency, and  thus 
profit  by  his  own  wrong.  Plaintiff  might,  in  a  proper  case, 
repudiate  the  acts  of  defendant  as  his  agent,  upon  the  ground 
that  he  was  Richie's  agent  and  did  not  disclose  the  fact,  but 
defendant  can  not  be  heard  to  set  up  that  he  was  Ritchie's 
agent,  to  justify  his  wrong  to  plaintiff.  He  has  assumed  the 
relation  of  agent  for  plaintiff,  in  purchasing  the  farm,  and  he 
must  be  held  to  a  strict  performance  of  all  the  duties,  and  to 
all  the  liabilities  the  relation  imposes,  without  reference  to 
whether  he  was,  or  not,  Ritchie's  agent.  This  instruction  was 
erroneous,  and  no  doubt  controlled  the  jury  in  their  finding. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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Elijah  Gaddy 

V. 

John   K.  McCleave. 

1.  Motions — whether  a  part  of  the  record  unless  preserved  by  MU  of  excep- 
tions. Upon  appeal  from  the  judgment  of  the  circuit  court  in  an  action 
on  a  promissory  note,  the  sustaining  of  plaiutiflTs  motion  to  strike  the 
defendant's  plea  denying  the  execution  of  the  note  from  the  files,  being- 
assigned  for  error,  this  court  refused  to  consider  the  same  for  the  reason 
that  the  bill  of  exceptions  did  not  show  any  such  motion  was  made,  or  any  rul- 
ing of  the  court  upon  it,  or  tliat  any  exception  was  taken.  Motions  of 
such  a  character  do  not  become  a  part  of  the  record  unless  made  so  by  a 
bill  of  exceptions. 

3.  Pleading  and  evidence — variance.  In  an  action  on  a  promissory 
note  which  recited  that  it  was  "given  for  a  right  to  clarify  cider,  ale,  etc.," 
but  the  pleader,  in  declaring  on  the  note  according  to  its  legal  efi"ect,  omit- 
ted any  such  description,  but  otherwise  described  it  correctly,  it  was  hM, 
there  was  no  variance  between  the  note  and  the  declaration.  It  was  not 
necessary  that  the  declaration  should  set  forth  the  particular  consideration 
for  which  the  note  was  given,  although  mentioned  in  the  note. 

3.  Plea  denying  execution  of  a  promissory  note — admissibility  of  evidence 
tinder,  when  not  verified  by  affidavit.  Under  a  plea  denying  the  execution 
of  the  note  sued  on,  but  not  verified  by  afiidavit,  the  defendant  will  not  be 
permitted,  on  the  trial,  to  deny  his  execution  of  the  note. 

Appeal  from  the  Circuit  Court  of  Lawrence  county ;  the 
Hon.  R.  S.  Canby,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  John  K^ 
McCleave  against  Elijah  Gaddy,  upon  the  following  promis- 
sory note : 

$100.  Lawrence  Co.,  III.,  July  12,  1868. 

One  year  after  date,  I  promise  to  pay  to  the  order  of  H.  B. 
Graves  &  Co.,  one  hundred  dollars,  with  interest,  value 
received,  it  being  given  for  a  right  to  clarify  cider,  ale,  etc., 
etc.  Elijah  Gaddy. 

Indorsed  :  For  value  received,  I  assign  the  within  note  to 
J.  K.  McCleave.  H.  B.  Graves  &  Co. 
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The  declaration  alleged,  that  the  defendant,  "on  the  12th 
day  of  July,  1868,  by  his  promissory  note  of  that  date,  by  him 
given  and  subscribed,  for  value  received,  promised  to  pay  to 
Henry  B.  Graves  and  John  Clark,  trading  and  doing  business 
under  the  name  of  H.  B.  Graves  &  Co.,  the  sum  of  $100  one 
year  after  date,  with  interest,  which  period  had  elapsed  before 
the  commencement  of  the  suit.  And  the  said  Henry  B.  Graves 
and  John  Clark,  on  the  14th  day  of  July,  1868,  then  and  there 
indorsed  the  same  to  the  plaintiff,  under  the  name  and  style  of 
H.  B.  Graves  &  Co.,  whereof  the  defendant  had  notice,  and 
then  and  there,  in  consideration  of  the  premises,  promised  to 
pay  the  amount  thereof  according  to  the  effect  and  tenor  there- 
of."    Breach,  that  he  has  not  paid,  etc. 

The  defendant  pleaded  non-assumpsit,  and  that  he  did  not 
make  and  execute  the  note  in  question.  A  trial  by  jury 
resulted  in  a  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals. 

Mr.  J.  G.  Bowman,  for  the  appellant. 
Mr.  E.  Callahan,  for  the  appellee. 

Per  Curiam  :  The  record  in  this  case  is  in  a  state  of  great 
confusion  and  disorder. 

The  proceedings  appear  disconnectedly,  and  without  regard 
to  the  order  in  which  they  took  place.  This  mode  of  making 
up  a  record,  meets  our  reprehension. 

The  first  error  assigned  is,  in  sustaining  plaintiff's  motion 
to  strike  the  affidavit  verifying  the  plea  denying  the  execu- 
tion of  the  note  from  the  files.  But  this  we  can  not  consider, 
for  the  Reason  that  the  bill  of  exceptions  does  not  show  that 
such  a  motion  was  made,  or  any  ruling  of  the  court  upon  it, 
or  any  exception  taken.  We  have  repeatedly  held,  that  motions 
of  this  character  do  not  become  a  part  of  the  record  unless 
made  so  by  means  of  a  bill  of  exceptions. 

The  next  error  assigned  is,  in  the  admission  of  the  note  in 
evidence. 
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The  note  recites,  that  it  was  "given  for  a  right  to  clarify 
cider,  ale,  etc."  The  declaration  omits  any  statement  of  this 
— and  it  is  claimed  that  this  constitutes  a  variance  between  the 
note  and  declaration.  The  declaration  described  the  note  cor- 
rectly, as  far  as  it  went  in  describing  it ;  there  was  no  mis- 
description of  the  note  ;  all  that  can  be  said  is,  that  the  note 
was  not  described  so  fully  as  it  might  have  been.  There  was 
no  variance  between  the  note  and  declaration.  It  was  unnec- 
essary that  the  declaration  should  set  forth  the  particular  con- 
sideration for  which  the  note  was  given,  although  mentioned 
in  the  note. 

The  third  error  assigned  is,  in  the  exclusion  of  evidence 
offered  by  the  defendant,  that  he  did  not  make  the  note. 

As  neither  of  the  defendant's  pleas  appears  to  -have  been 
verified  by  affidavit,  he  was  not  permitted,  on  trial,  to  deny 
his  execution  of  the  note. 

Perceiving  no  error  in  this  record,  the  judgment  is  affirmed. 

Judgment  ajirmed. 


Chaeles  Karcii,  impleaded  with  Albert  Hall, 

v. 
Charles  L.  Emerick. 

1.  SPECiAii  PLEA — amounting  to  general  issue.  To  a  declaration  iu  an 
action  ou  a  promissory  note  against  two  defendaiits,  alleging  that  the 
defundauts  executed  and  delivered  the  note  to  the  plaintifi",  a  plea  of  one 
of  the  defendants,  iu  form  special,  averring  that  the  consideration  for  the 
note  was  received  by  his  co-defendant,  and  was  the  individual  debt  of  such 
co-defendant,  and  denying  his  joint  liability,  is  bad  ou  a  special  demurrer, 
that  it  amounts  only  to  the  general  issue. 

2.  Pleading — of  the  description  of  the  makers  of  a  note — wJietheras  part- 
ners. In  an  action  on  a  promissory  note,  the  plaintiff,  in  the  commence- 
ment of  his  declaration,  complained  of  A  B  and  C  D,  partners,  etc.,  defend- 
ants, in  a  plea,  etc.,  and  then  alleged  that  the  defendants  made  their  certain 
promissory  note  in  writing,  by  which  said  note  said   defeudauts,   by  the 
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uame,  style  and  description  of  A  B,  promised  to  pay,  etc.:  Sdd,  the  word 
"partners"  in  the  commencement  of  the  count  was  merely  descriptive  of 
the  persons,  and  had  nothing  to  do  with  the  character  in  which  the  defend- 
ants executed  the  note,  and  hence,  to  such  a  count,  a  plea  denying  the 
parlnersliip  would  present  an  immaterial  issue,  and  a  plea  denying  the  exe- 
cution of  the  note,  verified,  was  a  complete  answer  to  the  declaration. 

Writ  X)f  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  WI^'KELMAN  &  Boneau,  for  the  plaintiff  in  error. 

Messrs.  Hay  &  Knispel,  and  Messrs.  C.  W.  &  E.  L. 
Thomas,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  notes  upon  which  this  action  is  brought,  are  signed  by 
Albert  Hall.  The  declaration  contains  two  special  counts 
upon  notes,  and  the  common  counts. 

To  the  declaration,  the  plaintiff  in  error  filed  three  pleas. 

First,  The  general  issue,  which  was  verified  by  affidavit. 

Second,  A  special  plea,  in  which  it  was  averred  that  the  sole 
consideration  of  the  notes  sued  on  was  merchandize,  and  real 
estate  sold  and  conveyed  to  his  co-defendant,  Hall,  and  that 
the  same  was,  and  is,  the  individual  debt  of  Hall,  and  that  he 
is  not  jointly  liable  therefor.  The  third  plea  is  like  the  sec- 
ond, except  it  is  alleged  that  the  consideration  of  the  notes  was 
money  loaned  by  the  defendant  in  error  to  the  said  Hall. 

A  general  demurrer  was  interposed  to  each  of  these  pleas, 
and  for  cause  of  special  demurrer  to  the  second  and  third 
pleas,  it  is  said  that  they  amounted  only  to  the  general  issue. 
The  court  sustained  the  demurrer,  and  the  plaintiff  in  error 
electing  to  stand  by  his  pleas,  judgment  was  rendered  against 
him  and  Hall  for  the  amount  of  the  notes. 

The  only  error  assigned  is,  the  decision  of  the  court  sus- 
taining the  demuri'er  to  the  several  pleas. 

The  second  and  third  pleas,  although  in  form  special  pleas, 
were  in  effect  simply  a  denial  of  any  liability  on  the  part  of 
Karch,  and  amounted  to  no  more  than  the  general  issue,  and 
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therefore  the  special  demurrer,  for  that  reason,  was  properly 
gustained  as  to  them. 

The  first  plea  is  the  general  issue  verified  by  affidavit.  It 
presents  a  complete  answer  to  the  whole  declaration,  and  the 
demurrer  was  improperly  sustained  as  to  it. 

The  first  count  of  the  declaration  is,  that  the  plaintiff  com- 
plains of  Charles  Karch  and  Albert  Hall,  partners,  doing  bus- 
iness under  the  name,  firm  and  style  of  Karch  &  Hall,  defend- 
ants, in  a  plea,  etc.  It  then  alleges,  that  the  defendants  made 
their  certain  promissory  note  in  writing,  by  which  said  note 
said  defendants,  by  the  name,  style  and  description  of  Albert 
Hall,  promised  to  pay,  etc. 

The  word  "partners,"  in  the  commencement  of  the  count,  is 
merely  descriptive  of  the  persons,  and  has  nothing  to  do  with 
the  character  in  which  they  executed  the  note.  It  is  not 
averred  that  they  executed  it  as  partners.  Johmon  v.  Buell, 
26  111.  66.  Neither  of  the  other  counts  avers  any  promise  or 
undertaking  made  by  the  defendants  as  partners.  A  plea 
denying  the  partnership  would,  therefore,  have  presented  an 
immaterial  issue.  The  plea  of  the  general  issue,  verified,  put 
the  execution  of  the  note  in  issue,  and  it  was  error  to  sustain 
the  demurrer  to  that  plea;  for  which  the  judgment  of  the 
court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Alexander  AValter  et  al. 

V. 

Fkederick  Bierman. 

Appeai,  from  justice  of  the  peace  by  one  of  two  defendants.  One 
of  two  defendants  against  whom  a  judgment  had  been  rendered,  in  a  jus- 
tice's court,  took  an  appeal  therefrom  to  tlie  circuit  court,  and  without  any 
summons  having  been  issued  to  bring  in  the  otlier  defendant,  or  his  appear- 
ance having  been  entered,  the  circuit  court  at  the  next  term  thereof,  after 
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such  appeal  was  perfected,  upou  tlie  motion  of  the  party  who  recovered 
the  judgment,  dismissed  the  appeal  with  a  procedendo  and  rendered  judg- 
ment against  botli  defendants  "  for  damages  in  the  delay  in  taking  said 
appeal "  and  for  costs :  Held,  that  this  was  error,  the  circuit  court  having 
no  jurisdiction,  under  the  statute,  to  render  judgment  against  the  defend- 
ant not  joining  in  tlie  appeal,  without  summons  issued  against  him,  notify- 
ing him  of  such  appeal  and  requiring  him  to  appear,  etc.,  to  be  served  as 
other  process  issued  in  appeal  cases,  and  if  the  summons  be  returned  not 
found,  the  cause,  at  the  first  term,  to  stand  continued,  but  at  the  second 
term  shall  be  tried — when  the  court  would  have  power  to  render  the  same 
judgment  as  though  both  defendants  had  joined  in  the  appeal. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Messrs.  Winkelman  &  Boneau,  for  the  plaintiffs  in 
error. 

Mr.  G.  Van  Hoorebeke,  for  the  defendant  in  error. 

Per  Curiam:  On  the  26th  day  of  October,  1870,  the 
defendant  in  error  recovered  a  judgment  in  justice's  court 
against  plaintiffs  in  error,  for  §47.57.  On  the  8th  day  of 
November,  1870,  Charlotte  Walter,  one  of  the  defendants 
below,  alone  took  an  appeal  from  said  judgment  to  the  circuit 
court  of  Clinton  county,  a  term  of  which  was  begun  on  the 
14th  of  the  same  month  of  November.  On  the  22d  day 
of  that  month,  without  any  summons  having  been  issued, 
to  bring  in  Alexander  Walter,  or  his  appearance  having  been 
entered,  the  circuit  court,  on  the  motion  of  appellee,  in  that 
case,  dismissed  the  appeal  with  a  procedendo,  and  rendered  a 
judgment  against  both  plaintiffs  in  error  for  $4.75  cents, 
"  the  same  being  "  (as  the  record  recites)  "  for  damages  in  the 
delay  in  taking  said  appeal,"  and  also  a  judgment  for  costs 
against  both. 

This  was  error.  The  63d  section  of  Chapter  59  of  the 
Revised  Statutes,  of  1845,  page  324,  declares,  that  one  or  more 
plaintiffs,  or  defendants,  in  causes  decided  by  justices  of  the 
peace,  shall  be  allowed  the  right  of  appeal  to  the  circuit  court, 
without  the  consent  of  the  others.     The  64th  section  of  same 
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chapter  provides,  that  ^yhell  an  appeal  bond  shall  be  executed 
by  one  of  several  parties,  from  the  judgment  of  a  justice  of  the 
peace,  the  clerk  of  the  circuit  court  shall  issue  a  summons 
against  the  other  parties,  notifying  them  of  the  appeal  in  the 
circuit  court,  and  requiring  them  to  appear,  etc.  ;  which  sum- 
mons shall  be  served  as  other  process  issued  in  appeal  cases, 
and  in  case  such  summons  shall  be  returned  that  parties  are 
not  found,  the  cause  shall,  at  the  first  term  of  the  court,  be 
continued,  but  at  the  second  term  shall  be  tried,  and  the  court 
have  power  to  give  the  same  judgment  in  appeals,  taken  under 
the  provisions  of  this  chapter,  as  though  all  the  parties  to  the 
judgment  had  joined  in  the  appeal. 

It  is  raanifebt,  from  these  provisions  of  the  statute,  that  the 
circuit  court  had  no  jurisdiction  to  render  the  judgment  for 
damages  and  costs  against  Alexander  Walter,  and  for  this 
reason    the    judgment    must     be    reversed    and    the    cause 

remanded. 

Judgment  reversed. 


George  Vasey 

V. 

Board  of  Trustees,  Township  One,  South  of  Range 
Two  West,  in  Washington  County. 

1.  Practice — of  the  time  of  taking  certain  objections.  In  a  bill  to  fore- 
close a  mortgage,  it  was  alleged  the  mortgage  was  given  to  secure  a  cer- 
tain promissory  note,  which  appeared  to  be  signed  by  four  persons,  when, 
in  fact,  one  of  the  makers  signed  the  note  after  the  mortgage  was  given. 
Held,  even  if  there  was  no  allegation  to  meet  the  changed  character  of  the 
note,  the  objection  came  too  late  when  made  for  the  first  time  in  the  appel- 
late court;  it  should  have  been  made  in  the  court  below,  so  that,  if  neces- 
sary, the  bill  could  have  been  amended. 

2.  Allegations  and  proofs — as  to  the  purpose  of  the  mortgage.  But  the 
allegation  that  the  mortgage  was  given  to  secure   that  particular  note,  was 
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substantially  true,  although  it  was  signed  by  one  of  the  makers  after  the 
mortgage  was  given.  It  was  the  same  note,  except  there  was  an  additional 
security. 

3.  A  PAROii  PABTiTiON  of  land  among  several  tenants  in  common,  to  be 
valid,  must  be  followed  up  by  a  several  possession. 

4.  Same — presumption.  Exclusive  possession  by  one,  of  a  particular 
part  of  the  estate,  accompanied  by  a  denial  of  the  co-tenant's  right  to  such 
part,  may  create  a  legal  presumption  of  partition. 

5.  Homestead — abandonment.  It  is  not  essential  to  the  waiver  of  the 
homestead  right  tliat  there  should  be  a  formal  release  thereof  in  writing, 
but  the  right  may  be  lost  by  an  abandonment  of  the  premises. 

6.  The  husband,  as  the  head  of  the  family,  has  the  right  to  control  the 
residence  of  his  wife  and  children.  Where  the  husband,  with  his  family, 
abandons  the  premises  to  ruin,  and  locates  elsewhere,  he  ceases  to  occupy 
them  as  a  residence,  and  such  occupancy  is  necessary  to  the  existence  of 
the  homestead  right. 

7.  So,  where  the  owner  of  land,  which  he  occupied  as  a  homestead,  exe- 
cuted a  mortgage  thereon,  but  without  releasing  the  homestead  right 
formally  in  writing,  and  afterwards  abandoned  the  premises  without  intend 
ing  to  return  to  them,  this  was  held  to  be  such  a  waiver  of  the  homestead 
in  favor  of  the  mortgagee,  that  a  subsequent  conveyance  of  the  premises 
by  the  mortgagor,  with  a  formal  release  of  the  homestead  right,  in  writing, 
would  not  operate  to  pass  any  right  to  his  grantee,  in  respect  to  the  home- 
stead, which  could  be  asserted  against  the  mortgage. 

Appeal  from  the  Circuit  Court  of  Washington  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  J.  M.  Durham,  for  the  appellant. 

Mr.  AiMOS  Watts,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  facts  of  this  case  are  briefly  as  follows : 

Benjamin  and  Fountain  Seawell  purchased  the  land  in  con- 
troversy, in  the  year  1855.  In  1860,  they,  with  their  wives, 
executed  a  mortgage  on  the  premises  to  appellees,  to  secure 
the  payment  of  a  note  then  signed  by  theiu  and  Samuel  Sea- 
well.  Thomas  Seawell  signed  the  note  sometime  after  the 
execution  of  the  mortgage. 
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It  is  claimed,  that  parol  partition  was  made  between  the 
•two  Seawells  soon  after  the  purchase.  There  was  no  posses- 
sion in  conformity  therewith.  Benjamin  was  never  in  posses- 
sion, and  the  occupancy  of  Fountain  was  of  the  whole  tract, 
so  far  as  it  could  be. 

In  1866,  Fountain  Seawell  conveyed  the  land  to  appellant, 
having  purchased  his  brother's  interest  a  short  time  before  the 
sale.  In  the  deed  to  appellant,  the  right  of  homestead  was 
waived,  but  there  was  no  release  of  it  in  the  mortgage. 

A  bill  was  filed  to  foreclose  the  mortgage,  and  it  was 
-alleged  therein  that  the  mortgage  was  executed  to  secure  the 
note  signed  by  the  four  Seawells. 

Appellant  answered,  and  filed  a  cross  bill,  setting  up  the 
parol  partition,  and  claiming  the  right  of  homestead  in  him,  as 
grantee  of  Fountain  Seawell. 

The  first  objection  is  somewhat  technical,  that  the  allega- 
-tion,  as  to  the  object  of  the  mortgage,  was  not  sustained.  It 
is  true,  that  Thomas  had  not  signed  the  note  at  the  date  of  the 
mortgage,  still  the  allegation  is  substantially  true.  The  note 
was  of  the  same  date,  and  for  the  same  amount ;  in  fact,  it 
was  the  same  note,  to  secure  which  the  mortgage  was  given — 
except  there  was  an  additional  security. 

Concede  that  there  was  no  allegation  to  meet  the  changed 
cliaracter  of  the  note,  the  objection  should  have  been  taken  in 
the  court  below.  If  sustained,  the  bill  might  have  been 
amended.  As  was  said  by  this  court,  in  Webb  et  at.  v.  The  Alton 
Marine  and  Fire  Insurance  Co.  5  Gilm.  223,  a  party  should  not 
be  permitted  to  remain  silent  while  a  cause  is  progressing,  and 
then  raise  such  objections  at  the  hearing,  or  in  the  appellate 
court.     Such  practice  would  not  be  promotive  of  justice. 

We  are  not  satisfied  that  there  was  any  parol  partition.  It 
was  evidently  intended,  but  never  consummated.  Even  if  it 
w'as  agreed  upon,  there  was  no  several  possession  ;  and  there 
is  no  evidence  of  either  actual  or  constructive  notice  of  such 
partition.  A  parol  partition,  to  be  valid,  must  be  followed  up 
by  possession. 
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These  parties  were  tenants  in  common.  Exclusive  posses- 
sion of  one,  of  a  particular  part  of  the  estate,  accompanied  by 
a  denial  of  the  co-tenant's  right  to  such  part,  may  create  a 
legal  presumption  of  partition.  Tomlin  v.  Hilyard,  43  111. 
300  ;  1  Wash,  on  Real  Prop.  430. 

The  facts  do  not  show  such  relation  between  the  parties. 

Was  there  any  abandonment  of  the  homestead?  It  is  con- 
tended, that  there  can  be  no  release  or  waiver  of  this  right, 
except  in  writing,  and  in  the  mode  directed  by  the  statute,  and 
that  it  is  the  policy  of  the  law  to  restrain  the  alienation  of  the 
home,  and  secure  it  for  the  wife  and  children. 

The  law  does  exempt  a  certain  amount  of  property  from 
levy  and  forced  sale.  In  this  regard,  the  law  is  liberal  and 
benevolent ;  and  this  policy  of  securing  a  home  for  every 
head  of  a  family,  has  always  been  fostered  by  the  courts.  But 
the  law  does  not  prevent  the  alienation  of  the  homestead.  It 
is  not  guilty  of  the  absurdity  of  confining  a  man  to  a  particu- 
lar habitation.  The  ambulatory  character  of  our  population 
would  resent  such  a  restriction.  If  the  citizen  desire  a  hearth 
and  a  domestic  altar,  he  can  enjoy  them,  exempt  from  levy 
and  forced  sale,  but  the  law  will  not  force  them  upon  him. 

Nine  months  before  the  conveyance  to  appellant,  Fountain 
Seawell  had  removed  from  the  premises.  He  says,  he  intended 
to  return.  The  facts  wholly  repel  such  intention.  He  left 
the  house  ;  placed  no  tenant  in  it;  cultivated  no  portion  of 
the  place,  and  made  no  use  whatever  of  it.  He  had  executed 
a  mortgage  upon  it,  and  the  testimony  is  satisfactory,  if  not 
conclusive,  that  there  was  a  total  abandonment.  He  was  still 
out  of  possession,  at  the  time  of  the  sale  and  conveyance  to 
appellant.     There  is  no  proof  of  the  animus  revertendi. 

The  husband  was  the  head  of  the  family,  and  had  the  right 
to  control  the  residence  of  his  wife  and  children.  The  first 
section  of  the  homestead  act  exempts  the  property  of  the 
debtor  during  the  life  of  the  husband,  if  "occupied  as  a  resi- 
dence."    Where  the  husband,  with  his  family,  abandons  the 
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premises  to  ruin,  and  locates  elsewhere,  it  can  not  be  said  that 
he  occupies  them  as  a  residence. 

All  the  questions  involved  have  so  often  been  decided  by 
this  court,  that  we  must  regard  them  as  settled. 

We  therefore  hold,  that  the  mortgage  was  not  void,  and  that 

the  homestead  right  had  been  waived  by  abandonment  of  the 

premises.     Brown  v.  Chon,  36  111.  243  ;  Titman  v.  Moore,  43 

111.   170;  3IcDonaId  v.   Crandall,    id.    231;   Wright   et  al.  v. 

Dunning,  46  111.  271 ;  Hewitt  v.  Templeton,  48  111.  367  ;  Buck 

V.  Conlogue,  49  111.  391. 

The  decree  of  foreclosure  is  affirmed. 

Decree  affirmed. 


Illinois  Central  Railroad  Company 

V. 

Richard  Dunning. 

New  trial — verdict  against  the  evidence.  It  was  assigned  for  error  on 
this  record,  that  the  evidence  did  not  support  the  finding  of  the  jury,  but 
the  court  regards  the  verdict  as  fully  sustained  thereby. 

Writ  of  Error  to  the  Circuit  Court  of  Pulaski  county ; 
the  Hon.  John  Olney,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Dunning  against 
the  railroad  company,  to  recover  the  value  of  a  mare  belong- 
ing to  the  plaintifT,  killed  by  the  defendant's  engine  and  train. 
A  trial  in  the  circuit  court  resulted  in  a  verdict  and  judgment 
for  the  plaintiif.  The  defendants  bring  the  record  to  this 
court  and  ask  a  reversal  of  the  judgment. 

Messrs.  Green  &  Gilbert,  for  the  plaintiffs  in  error. 
Messrs.  Casey  &  Patton,  for  the  defendant  in  error. 
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Per  Curiam  :  This  was  an  action  against  the  Illinois  Cen- 
tral Railroad  Company  for  killing  a  mare.  It  is  objected, 
that  the  evidence  does  not  show  the  road  had  been  opened  for 
six  months,  or  that  the  mare  was  not  killed  outside  of  a  vil- 
lage, town  or  city,  or  not  killed  at  a  road  crossing.  We  are 
of  opinion  the  verdict  is  fairly  sustained   by  the  evidence   on 

all  these  points. 

Judgment  affirmed. 


James  H.  Silvers 

V. 

Geeen  L.  Chitwood, 
and 

The  Same 

V, 

Rudolph  S.  Harley. 

.^  Construction  of  a  contract.  A  and  B  entered  into  a  contract,  by  the 
terms  of  wliicli  A  was  to  break  and  fence  eighty  acres  of  land.  For  the 
breaking,  B  was  to  pay  $3  per  acre,  and  for  the  fencing,  $6  per  liundred 
rails,  A  doing  the  work  and  furnishing  the  materials.  After  specifying  the 
details  iu  regard  to  this  part  of  the  transaction,  the  contract  provided  that 
A  should  put  iu  a  crop  of  wheat  in  the  fall  of  that  year — 1869 — B  furnish- 
ing the  seed,  and  the  proceeds  of  the  crop  to  be  equally  divided.  The  con- 
tract then  provided  as  follows:  "The  said  A  further  agrees,  that  he  will 
thoroughly  prepare  the  ground  of  the  said  eighty  acres,  and  sow  the  same 
in  wheat,  in  the  fall  of  the  jeBX  1870,  upon  the  same  terms  and  conditions 
as  aforementioned  for  the  year  1869 :"  Held,  A  was  not  entitled  to  $3  per 
acre  for  preparing  the  land  for  wheat  in  the  fall  of  1870,  but  was  to  pre- 
pare the  ground  and  sow  the  wheat  on  the  same  terms  as  specified  for  the 
preceding  year,  that  is,  an  equal  division  of  the  crop. 

Appeal   from ^  the  Circuit   Court  of  Marion  county;  the 
Hon.  S.  L.  Bryan,  Judge,  presiding. 
13— 59th  III. 


i 
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The  contract  upon  which  this  suit  was  brought,  was  as 
follows  : 

Agreement  between  G.  L.  Chitwood,  of  Marion  county,  Ill- 
inois, and  J.  H.  Silvers,  of  Cincinnati,  Ohio,  agent  for  the 
heirs  of  Edwin  D.  Dodd,  deceased,  witnesseth,  and  whereas, 
the  said  heirs  are  owners,  and  the  said  Silvers  is  agent  for  the 
following  described  subdivisions  of  section  eleven,  (11,)  town- 
ship two  (2)  north,  range  one  (1)  east,  of  third  principal 
meridian,  viz  :  Southwest  quarter  of  northeast  quarter,  con- 
taining forty  acres,  more  or  less ;  also,  the  northwest  quarter 
of  the  southeast  quarter,  containing  forty  acres,  more  or  less, 
containing  in  all  eighty  acres,  more  or  less.  The  said  G.  L. 
Chitwood  agrees,  that  he  will  furnish  good,  sound,  new  rails, 
made  of  the  best  timber  to  be  procured  in  said  locality,  neces- 
sary for  fencing  the  above  described  eighty  acres,  and  he  fur- 
ther agrees  that  he  will  lay  said  fence  with  a  four  foot  worm, 
six  rails  high,  staked  and  double  ridered,  making  eight  rails 
and  two  stakes  to  each  single  panel  all  around  said  eighty 
acres,  except  where  said  eighty  acres  joins  and  is  on  the  line 
with  other  property  already  under  fence,  and  that  portion  of 
the  line  adjoining  the  southwest  quarter  of  the  northeast  quar- 
ter, containing  forty  acres,  and  he  agrees  to  lay  the  worm  of 
said  fence  on  chunks,  to  be  properly  placed  under  each  single 
panel. 

He  also  agrees  to  properly  set  said  stakes  in  holes  not  less 
than  eight  inches  deep,  and  to  completely  fill  up  all  the  holes 
around  said  stakes,  and  that  he  will  lay  up  said  fence  in  a 
straight  line,  and  the  centre  of  said  fence  shall  be  on  the  line 
of  said  eighty  acres,  (as  per  survey  of  the  county  surveyor,)  in 
the  middle  of  said  fence  row.  He  also  agrees,  that  said  fence 
shall  be  laid  up,  including  chunks,  stakes,  and  ridering,  com- 
pleted, and  done  in  the  best  husband-like  manner.  Said  Chit- 
wood agrees  that  he  will  furnish  the  rails,  stakes,  riders,  and 
chunks,  and  that  he  will  lay  the  worm,  put  chunks  under  said 
fence,   and  lay  it  up  in  the  manner  aforesaid  for  six  dollars 
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($6)  for  each  and  every  one  hundred  (100)  rails,  stakes  and 
riders,  contained  therein,  as  herein  specified.  Said  Chitwood 
furtlier  agrees  that  he  will,  in  a  good  husband-like  manner, 
completely  break  up  said  eighty  acres  in  time  to  prepare  the 
same  to  be  sown  in  wheat  in  the  fall  of  the  year  1869,  in  con- 
sideration of  the  sum  of  $3  per  acre  to  be  paid  him  for  said 
breaking. 

Said  J.  H.  Silvers,  agent,  agrees  to  furnish  the  seed  wheat, 
and  the  said  Chitwood  agrees  to  thoroughly  prepare  the 
ground,  and  soav  the  said  eighty  acres  with  the  said  seed,  for 
which  the  said  Chitwood  siiall  be  entitled  to  one  half  the  pro- 
ducts of  the  said  crop,  to  be  equally  divided  in  the  half  bushel, 
between  the  said  J.  H.  Silvers,  agent,  and  the  said  Chitwood, 
when  threshed,  which  the  said  Chitwood  agrees  to  do  at  the 
earliest  practicable  period,  after  the  wheat  has  been  harvested, 
of  which  he  agrees  to  give  the  said  Silvers  due  notice.  The 
said  Chitwood  further  agrees  that  he  will  thoroughly  prepare 
the  ground  of  the  said  eighty  acres,  and  sow  the  same  in 
wheat,  in  the  fall  of  the  year  1870,  upon  the  same  terms  and 
•conditions  as  aforementioned  for  the  year  1869 ;  and  at  the 
same  time  he  sows  the  said  eighty  acres  in  wheat,  in  the  fall 
of  1870,  he  also  agrees  to  seed  the  same  in  timothy  grass,  in  a 
proper  and  husband-like  manner,  on  condition  that  the  said 
J.  H.  Silvers,  agent,  furnish  the  seed  therefor.  The  said  J. 
H.  Silvers,  agent,  agrees  to  pay  the  said  Chitwood  the  sum  of 
six  dollars  (^6)  per  hundred  for  the  rails,  stakes  and  riders, 
laid  in  the  fence,  as  herein  specified,  and  this  amount  is  to 
include  the  entire  cost  to  be  paid  by  the  said  Silvers,  agent, 
for  fencing  the  said  eighty  acres. 

The  said  J.  H.  Silvers,  agent,  also  agrees  to  pay  to  the  said  Chit- 
wood the  sum  of  three  dollars  ($3)  per  acre  for  breaking  the 
said  eighty  acres,  as  herein  specified,  on  the  1st  day  of  Janu- 
ary, 1870.  The  said  Chitwood  agrees  that  he  will  treat  said 
land,  while  he  is  in  possession  of  the  same,  or  occupying  it  (on 
the  conditions  expressed)  in  a  good  husband-like  manner,  and 
that  during  said  period,  he  will  keep  said   fences  in   as   good 
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repair  as  when  he  first  completed  the  same,  ordinary  wear  and 
tear  excepted,  and  that  he  will  use  proper  care  to  protect  them 
against  fire,  and  that  he  will  put  no  crop  thereon  but  a  wheat 
and  grass  crop,  as  herein  specified,  and  use  it  for  no  other  pur- 
pose, and  further,  that  he  will  yield  up  possession  of  thesame,^ 
in  the  year  1871,  as  soon  as  the  wheat  crop  is  harvested  and 
can  be  taken  off,  with  the  Fences  in  as  good  order  as  when  first 
completed,  ordinary  wear  and  tear  excepted.  The  said  Chit- 
wood  agrees  to  allow  the  said  J.  H.  Silvers,  agent,  $5  per  hun- 
dred for  all  rails,  stakes  or  riders,  furnished  by  him,  properly 
distributed  on  the  north  line  of  said  eighty  acres,  commencing 
at  the  northwest  corner,  and  continuing  eastward  on  the  said 
eighty  acres,  previous  to  the  first  day  of  August,  1869,  such 
number  of  rails,  stakes  and  riders,  so  furnished  by  the  said  J. 
H.  Silvers,  agent,  to  be  deducted  at  the  rate  of  |5  per  hun- 
dred, from  the  amount  of  the  said  Chitwood's  bill  for  fencings 
at  the  rate  of  ^6  per  hundred,  as  herein  specified, 

J.  H.  Silvp:es,  Agent,  [l.  s.] 
Green  L.  Chitwood,  [l.  s.] 
Odin,  Marion  Co.  111.,  Feb.  17,  A.  D.  1869. 

Chitwood  sought  to  recover  $3  per  acre  for  preparing  the 
land  for  wheat  in  the  fall  of  1870,  and  the  question  is  presen- 
ted, whether  that  claim  is  sustained  by  a  proper  construction 
of  the  contract. 

A  trial  resulted  in  a  judgment  against  Silvers,  from  which 
he  appealed. 

Mr.  William  Walker  and  Mr.  B.  B.  Smith,  for  the 
appellant. 

Mr.  H.  C.  GooDNOW  and  Mr.  W.  W.  Willakd,  for  the 
appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

This  was  an  action  brought  by  Chitwood  against  Silvers, 
upon  a  contract  made  between  them,  on  the  17th  day  of  Feb- 
ruary, 1869.     By  the  terms  of  the  contract,  Chitwood  was  to- 
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break  and  fence  eighty  acres  of  land.  For  the  breaking,  Sil- 
vers was  to  pay  $3  per  acre,  and  for  the  fencing,  $6  per  hun- 
dred rails,  Chitwood  doing  the  Avork  and  I'urnishing  tiie 
materials.  After  specifying  the  details  in  regard  to  this  part 
of  the  transaction,  the  contract  provides  that  Chitwood  shall 
put  in  a  crop  of  Avheat  in  the  fall  of  18G9,  Silvers  furnishing 
the  seed,  and  that  the  proceeds  of  the  crop  shall  be  equally 
divided.     The  contract  then  provides  as  follows  : 

"The  said  Chitwood  further  agrees,  that  he  will  thoroughly 
prepare  the  ground  of  the  said  eighty  acres,  and  sow  the  same 
in  wheat,  in  the  fall  of  the  year  1870,  upon  the  same  terms 
and  conditions  as  aforementioned  for  the  year  1869;  and  at  the 
same  time  he  sows  the  said  80  acres  in  M'heat,  in  the  fall  of 
1870,  he  also  agrees  to  seed  the  same  in  timothy  grass,  in  a 
proper  and  husband-like  manner,  on  condition  that  t4ie  said 
J.  H.  Silvers,  agent,  furnish  the  seed  therefor." 

The  question  presented  by  the  record  is,  whether  Chitwood 
is  entitled  to  recover  §3  per  acre,  by  virtue  of  this  last  clause, 
for  preparing  the  land  for  wheat  in  the  fall  of  1870.  We  think 
it  clear,  he  is  not.  The  proper  construction  of  the  contract  is, 
that  Chitwood  was  to  raise  a  crop  in  1870,  on  the  same  terms 
upon  which  he  raised  one  in  1869.  That  was  an  equal  divis- 
ion of  the  crop,  the  landlord  furnishing  the  seed — a  very  com- 
mon arrangement  between  landlord  and  tenant.  The  $3  per 
acre  paid  in  1869,  for  breaking  up  the  land,  was  like  the  $6 
per  hundred  rails  for  fencing,  a  part  of  the  contract  entirely 
distinct  from  that  in  regard  to  the  raising  of  a  crop.  It  is  very 
unreasonable  to  suppose  the  parties  intended  this  $3  per  acre 
should  be  paid  the  second  year  for  merely  plowing  the  land 
for  a  crop. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  Field 

V. 

Nathaniel  F.  Caer  et  al. 

1.  Dedication  of  a  street  to  the  public — w7iat  constitiftes.  In  the  year 
1817,  the  owner  of  the  land  on  -which  the  town  of  Golcouda,  in  Pope  county, 
In  this  State,  is  situated,  laid  off  the  same  into  town  lots,  streets  and  alleys, 
and  made  and  recorded  a  plat  of  the  town  thus  laid  out.  A  memorandum 
was  endorsed  on  the  plat,  defining  the  width  of  the  streets  and  alleys,  "ex- 
cepting Water  street,  which  includes  all  of  the  ground  from  the  front  lots 
to  the  river.  "  The  plat  was  not  signed  or  acknowledged.  At  that  time 
there  was  no  statute  regulating  the  execution  of  town  plats.  This  was  held 
to  be  a  sufficient  dedication,  by  the  common  law,  to  the  public,  of  all  the 
ground  between  the  lots  fronting  on  the  Ohio  river,  and  the  river  itself. 

2.  Same — estoppel — subsequent  conveyance.  The  vendor  of  the  party  who 
thus  laid  out  the  town,  having  filed  a  bill  in  chancery  to  subject  the  lots 
to  the  payment  of  the  purchase  money,  and  the  sale  under  the  decree  in 
that  suit  being  made  according  to  the  plat,  purchasers  at  such  sale  would  be 
estopped  to  deny  the  validity  of  the  plat,  and  a  conveyance  by  the  commis- 
sioner who  executed  the  decree,  of  the  ground  so  dedicated  to  the  public, 
w^ould  pass  no  title  thereto. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county  ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  James  M.  Warren,  for  the  plaintiff  in  error. 

Mr.  Wesley  Sloan,  for  the  defendants  in  error. 

Mr.  JusTiCP3  AValker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  on  the  28th  day  of  April, 
1862,  by  defendants  in  error  against  plaintiff  in  error.  The 
bill  charges  that  the  bank  of  the  Ohio  river  in  front  of  the 
town  of  Golconda,  in  Pope  county,  in  this  State,  is  a  public 
landing,  and  has  been  used  as  such  by  the  public  about  forty 
years,  and  that  complainants  have  the  right  to  use  the  same  as 
such ;  that  Thomas  Furguson,  having  purchased  the  lands, 
including  the  grounds  in  question,  of  the  general  government. 
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on  or  about  the  15th  day  of  ISIarch,  1817,  sold  the  same  to 
Green  B.  Field,  except  20  acres  i)reviously  conveyed  to  Pope 
county,  and  except  also  some  lots  in  the  town,  and  some  frac- 
tional parts  of  lots  on  the  southwest  side  of  the  20  acre  tract; 
that  Field,  on  the  20th  of  May,  1817,  laid  off  the  town  of 
Golconda  on  this  tract  of  land,  and  on  the  site  of  the  town  of 
Sarahsville,  into  town  lots,  streets,  alleys  and  a  public  square. 
He  made  and  recorded  a  plat  of  the  town  thus  laid  out.  It  is 
claimed  that  the  street  marked  Water  street  on  this  plat  in- 
cludes all  of  the  ground  between  the  front  of  the  lots  of  the 
town  to  the  Ohio  river,  and  including  the  river  bank  as  a  part 
of  the  street.  On  the  23d  of  January,  1817,  the  county  court 
of  Pope  county  changed  the  name  of  the  town  from  Sarahs- 
ville to  Golconda.  ^ 

It  appears  that  on  the  20th  day  of  February,  1819,  Fer- 
guson conveyed  lot  QG,  which  he  had  reserved  in  his  sale  to 
Field,  to  one  Smith,  describing  it  by  the  plat  he  had  previously 
made,  and  as  corresponding  with  lot  65  in  the  town  of  Sarahs- 
ville; that  at  the  March  term,  1820,  the  county  commissioners' 
court  appointed  Willis  to  survey  and  plat  the  20  acres  con- 
veyed to  the  county  by  Furguson,  which  he  did,  and  the  plat 
was  recorded. 

Green  B.  Field  having  failed  to  pay  Furguson  for  the  land, 
the  latter  filed  his  bill  in  chancery  in  the  Pope  circuit  court 
to  enforce  its  collection,  when  the  court  decreed  its  sale,  and 
commissioners  were  appointed  to  execute  the  decree.  They 
made  sale  of  the  lots  laid  off  and  platted  by  Furguson,  and 
reported  the  sale,  and  it  was  approved  by  the  court. 

It  also  appears  that  Daniel  Field  purchased  a  portion  of  the 
town  lots  sold  by  the  commissioners.  It  appears  plaintiff  in 
error  is  the  son  and  heir  of  Daniel,  and  derives  title  by  inher- 
itance from  his  father  ;  that,  in  assertion  of  his  title,  he  had 
commenced  suits  in  ejectment  and  trespass  against  complain- 
ants for  mooring  wharf  boats  against  the  river  bank,  and  this 
suit  was  commenced  to  enjoin  their  further  prosecution. 
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On  a  hearing,  the  court  below  granted  the  relief  sought,  and 
rendered  a  decree  enjoining  the  suits  at  law.  The  record  is 
brought  to  this  court  and  various  errors  assigned. 

The  main  question,  and  the  only  one  we  deem  material,  is, 
whether  the  ground  in  dispute  was  dedicated  to  the  public. 
By  Field's  plat,  which  was  made  and  recorded  in  1817,  it 
appears  from  a  memorandum  then  endorsed  upon  it  and 
recorded,  that  the  streets  were  60  feet  wide,  and  the  alleys  12, 
"excepting  Water  street,  which  includes  all  of  the  ground 
from  the  front  lots  to  the  river.  The  lots  are  132  by  QQ, 
except  fractional  lots."  This  plat  is  not  signed  and  acknowl- 
edged, as  required  by  the  law  now  in  force,  which  was  adopted 
after  this  plat  was  made  and  recorded ;  but  it  appears  that 
Field,  the  ancestor  of  plaintiff  in  error,  made  the  plat  and  had 
it  recorded,  and  as  there  was  no  statute  regulating  the  execu- 
tion of  town  plats  when  this  was  made  and  recorded,  its 
eifect  must  be  governed  by  common  law  principles.  Had  this 
plat  been  made  and  acknowledged  under  the  statute,  then  the 
title  to  the  streets  and  alleys  would  have  vested  in  the  town, 
for  the  use  of  the  public,  precisely  as  if  conveyed  to  it  by  the 
owner,  with  the  use  declared. 

It  has  been  held,  that  a  dedication  to  the  public  may  be 
made  in  either  of  several  modes.  If  parties  owning  the  land 
make  a  survey  and  lay  off  ground  for  public  use,  such  as  a 
street  or  landing,  and  make  sales  in  reference  thereto,  such  acts 
amount  to  a  dedication  of  such  ground  to  the  public ;  and  that 
a  map  is  not  essential  to  the  validity  of  the  dedication.  God- 
fre;/  v.  The  City  of  Alton,  12  111.  30. 

It  has  likewise  been  held,  that  a  dedication  may  be  made 
by  grant  or  written  instrument;  it  may  be  evidenced  by  acts 
or  declarations,  without  writing,  no  particular  form  being 
required  to  give  it  validity,  as  it  is  purely  a  question  of  inten- 
tion. It  may  be  made  by  survey  and  plat  alone,  without  any 
declaration,  either  oral  or  written,  on  the  plat,  Avhen  it  is  evi- 
dent, from  the  face  of  the  plat,  that  it  was   intended  to  set 


1871.]  Field  v.  Carr  d  aL  201 

(Opinion  of  Lliu  Courl. 

apart  certain  grounds  for  the  use  of  the  public.  Marcy  v. 
Taylor,  19  111.  634;  Waugh  v.  Leech,  28  111.  488.  A^'hen  a 
person  performs  an  act  manifesting  an  intention  to  dedicate 
ground  to  the  public  for  a  particular  purpose,  and  it  is  accepted 
bv  the  public,  he  has  no  power  subsequently  to  change  his  pur- 
pose and  resume  the  grant.  Proctor  v.  Hie  Toicn  of  Lewiston, 
25  111.  153.  It  has  also  been  held,  that  the  intention  of  the 
owner,  manifested  by  express  consent,  or  by  acquiescence  in 
the  user  of  the  thing,  will  create  dedication,  Warren  v.  Toion 
of  Jacksonville,  15  III.  236,  Dimon  v.  The  People,  17  111.  422, 
Marcy  v.  Taylor,  supra,  and  that  the  making  and  recording 
of  a  town  plat,  under  the  statute,  is  the  highest  evidence  of 
the  streets  and  alleys  marked  on  the  plat.  Waugh  v.  Leech, 
supra.  Other  authorities  might  he  referred  to,  but  the  prin- 
ciples announced  in  these  are  sufficient  for  the  determination 
of  the  case  at  bar. 

The  plat  was  made  and  recorded  by  Green  B.  Field,  and  it 
was  recognized  by  Furguson  in  his  bill  to  render  the  land 
liable  to  his  debt  for  the  purchase  money.  It  was  recognized 
by  the  court,  and  the  commissioners  in  making  the  sale  by  it. 
And  Daniel  Field,  from  whom  plaintiff  in  error  inherited  the 
lots  in  Golconda,  recognized  the  plat  by  purchasing  from  the 
commissioners  by  this  plat,  and  receiving  conveyances  for  the 
lots  by  the  numbers  given  them  on  this  plat.  Green  B.  Field, 
by  making  the  survey  and  plat  and  recording  it,  manifested 
the  clearest  and  most  unmistakable  intention  to  dedicate  the 
streets  and  alleys  to  the  public.  He  marked  and  named  the 
streets,  described  their  width,  and  especially  defined  Water 
street,  embracing  the  ground  in  controversy,  as  a  street  extend- 
ing from  the  front  lots  to  the  Ohio  river.  Although  not  signed 
or  acknowledged,  it  was  an  unequivocal  act,  which  as  clearly 
manifested  an  intent  to  dedicate  this  ground  to  the  public,  as 
if  it  had  been  conveyed  to  the  public.  In  the  one  case,  it  is 
the  clear  and  unmistakable  act  of  the  party,  while  in  the 
other  it  is  his  written  declaration. 
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This  plat  was  recorded  as  early  as  1818,  and  by  it  AVater 
street  was  bounded  by  the  river,  as  shown  by  the  memoran- 
dum written  on  the  plat.  This  was  the  only  plat  of  the  town 
known,  till  1833.  Then,  as  Furguson  caused  the  lots  to  be  sold 
under  it,  and  conveyed  under  it,  and  as  Daniel  Field  pur- 
chased under  it,  they  were  estopped  to  deny  its  validity  ;  and 
plaintiff  in  error  having  derived  his  title  by  descent  from 
Daniel  Field,  who  was  estopped  to  deny  it,  he  is  also  estopped, 
as  a  privy  in  estate.  It  also  appearsthat  the  street  was  recog- 
nized by  use  by  the  public,  as  described  in  the  plat.  It  hence 
follows  that  the  subsequent  conveyance  by  the  commissioners 
to  the  river  did  not  and  could  not  affect  the  rights  of  the  pub- 
lic to  the  dedication,  and  passed  nothing,  as  the  land  covered 
by  the  dedication  was  not  subject  to  sale,  as  it  had  become  a 
public  street. 

Again,  this  ground  had  been  used  by  the  public  as  a  street 
for  about  forty  years,  and  we  fail  to  find  that  plaintiff  in  error, 
or  his  ancestor,  ever  set  up  any  claim  as  against  the  public 
to  this  ground,  unless  it  be  simply  by  having  a  deed  from  the 
commissioners. 

A  careful  consideration  of  all  the  evidence  in  the  case  proves 
clearly,  to  our  minds,  that  Green  B.  Field  intended  to  and  did 
dedicate  this  ground  to  the  public,  and  that  it  was  accepted ; 
that  Daniel  Field  recognized  the  dedication,  and  plaintiff  in 
error  derived  title  subject  to  the  dedication,  and  has  no  right 
to  the  land,  and  that  the  court  below  did  right  in  enjoining 
the  further  prosecution  of  the  suits  at  law. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


I 
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William  Reeves  et  nh 

V. 

Ann  Keeves. 

1.  Decree  for  dower — construction  thereof.  In  a  proceeding  for 
assignmeut  of  dower  in  certain  premises  in  wliicli  the  widow  was  only  enti- 
tled to  dower  in  the  one  undivided  half  thereof,  the  decree  rendered  llierein 
directed :  "  that  the  said  dower  *  *  *  *  be  a  lieu  on  tlie  said  prem- 
ises, to  wit :  ou  the  undivided  half  of  the  lands  hereinafter  described." 
Upon  objection  to  tlie  decree,  that  it  made  the  dower  a  lien  ou  tlie  whole 
of  the  premises,  it  was  regarded  as  not  open  to  such  objectiou. 

2.  Change  of  venue — 'prejudice  of  the  judge.  A  part}'-  made  application 
in  the  circuit  court  for  a  change  of  venue,  on  the  ground  of  the  prejudice 
of  the  judge,  which  was  refused.  It  appeared  the  cause  had  been  pre- 
viously before  this  court,  and  remanded  to  the  court  below  with  direction 
that  it  enter  a  specific  decree :  Held,  the  court  properly  refused  the  appli- 
cation, as  it  was  hardly  supposable  that  any  degree  of  prejudice  could  inter- 
fere to  prevent  the  circuit  judge  from  correcting  the  decree  according  to 
the  direction  of  this  court. 

3.  And  besides,  the  petition  was  insuflBcient,  in  that  it  failed  to  state  tho 
cause  for  whicli  the  change  was  asked  had  arisen  or  come  to  ihe  knowledge 
of  the  applicant,  subsequent  to  the  term  at  which  the  application  might 
have  been  made. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  Snyder,  Kase  &  Wilderman,  for  the  appellants. 

Messrs.  T.  &  L.  Krafft,  for  the  appellee. 

Per  Curiam  :  This  cause  was  before  this  court  at  the  Juno 
term,  1870,  upon  an  appeal  taken  by  the  same  appellants.  Sev- 
eral errors  were  assigned,  and  the  questions  arising  upon  them 
fully  discussed  by  counsel.  This  court,  upon  that  appeal,  sus- 
tained the  right  of  the  appellee  to  the  relief  sought  by  her  bill, 
but  reversed  the  decree  of  the  court  below,  because  it  made 
appellee's  dower  a  lien  on  all  of  the  premises  instead  of  ujion 
an  undivided  half;  and  also  because  the  decree  was  defective  in 
not  determining  by  whom  the  rents  and  profits  were  to  be  paid. 
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The  decree  was  reversed  and  the  cause  remanded,  in  order  that 
the  decree  might  be  corrected  in  these  particulars.  The  cause 
coming  before  the  circuit  court  on  such  reversal,  appellants 
made  an  application  for  change  of  venue  in  the  cause,  on 
account  of  the  prejudice  of  the  judge,  which  was  overruled. 
The  former  decree  was  then  corrected  in  conformity  with  the 
decision  of  this  court,  and  the  cause  brought  here  again  by- 
appeal. 

Appellants  now  insist  that  by  the  amended  decree  the  dower 
is  made  a  lien  upon  the  whole  premises.  The  language  of  the 
decree  is,  "that  the  said  dower  of  said  Ann  Reeves  be  a  lien  on 
the  said  premises,  to  wit :  on  the  undivided  half,of  the  said 
lands  hereinafter  described."  They  also  claim  that  the  seizin 
of  John  Reeves,  the  intestate,  was  not  shown.  William  Reeves 
expressly  admits  in  his  answer  the  seizin  of  John  Reeves,  as 
alleged  in  the  bill  of  complaint,  and  the  other  appellants,  as 
well  as  William,  claim  under  John  Reeves;  besides,  his  seizin 
in  law  was  established  by  the  evidence. 

There  is  nothing  in  any  of  these  objections,  nor  in  the 
point  that  the  court  erred  in  overruling  the  application  to 
change  the  venue.  It  is  hardly  supposable  that  any  degree 
of  prejudice  could  interfere  to  prevent  the  circuit  judge  from 
correcting  the  decree  according  to  the  direction  of  this  court. 
But  concediijg  that  it  might,  and  that  appellants  had  the  right 
in  this  stage  of  the  case  to  make  the  application,  yet  their  peti- 
tion is  insufficient,  because  it  does  not  state  that  the  cause  for 
which  the  change  was  asked  had  arisen,  or  come  to  their 
knowledge,  subsequent  to  the  term  at  which  the  application 
might  have  been  made. 

The  decree  must  be  affirmed. 

Decree  affirmed. 
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Alfred  B.  Safford 
KoBERT  Miller  et  al. 

1.  Demtjurer — carried  back.  It  is  a  general  rule,  that,  upon  demurrer, 
the  court  should,  notwithstanding  the  defect  of  the  pleading  demurred  to, 
give  judgment  against  the  party  whose  pleading  was  first  defective  in  sub- 
stance. 

2.  Plea — traversing  conclusion  of  law.  A  plea  is  bad  which  is  a  traverse 
of  a  mere  conclusion  of  law. 

3.  Pleading — declaratioii  on  penal  bond.  In  actions  brought  on  penal 
bonds,  conditioned  for  the  performance  of  covenants,  the  statute  requires 
the  obligee  to  assign  breaches;  and  tliough  the  action  be  debt,  j'et,  in  re- 
spect to  the  assignment  of  breaches,  it  is  assimilated  to  the  action  of  cove- 
nant, and  governed  by  the  same  rules.  Each  assignment  of  breaches  is 
regarded  as  a  declaration,  and  to  be  pleaded  to  as  such. 

4.  Same — in  an  action  upon  a  covenant  to  two,  jointly — of  an  assignment 
of  a  breach  for  damages  to  one.  In  an  action  by  two  obligees,  upon  a  bond 
for  the  performance  of  covenants  wherein  the  legal  interest  of  the  obligees 
is  joint,  a  count,  or  assignment  of  breaches,  for  particular  damages  result- 
ing to  one  of  the  plaiutifis  individually,  is  bad  in  substance. 

5.  So,  where  an  injunction  bond  recited  that  the  principal  obligor  had 
obtained  an  injunction  restraining  A  and  B  from  the  further  prosecution 
of  Certain  suits  at  law,  commenced  respectively  by  the  said  A  and  B,  and 
conditioned  "that  if  the  obligor  shall  pay,  or  cause  to  be  paid,  to  the  said 
A  and  B  all  such  damages  as  thej'  vmij  sustain  by  reason  of  the  issuing  of 
said  injunction,  and  also  such  costs  and  damages  as  may  be  awarded  against 
the  said  obligor  by  the  court  in  case  the  said  injunction  herein  shall  be  dis- 
solved, then,  "  etc.,  it  was  lield,  in  an  action  on  the  bond  by  A  and  B,  the 
bill  liaving  been  dismissed,  that  a  breach  in  the  declaration,  claiming  dam- 
ages resulting  to  one  of  the  plaintiffs  alone,  by  reason  of  being  deprived,  by 
means  of  the  injunction,  of  the  possession  and  the  enjoyment  of  the  rents 
and  profits  of  certain  premises  owned  by  him,  was  bad  on  demurrer,  be- 
cause it  sought  to  recover  for  a  separate  injury  to  one,  upon  a  covenant  to 
him  and  another  jointly. 

6.  Same — misjoinder  of  counts.  And  in  an  action  upon  a  covenant  to  two 
jointly,  where  some  of  the  assignments  of  breaches  are  for  damages  result- 
ing to  both  plaintiffs, — one  for  damages  sustained  by  one  plaintiff,  and 
another  for  damages  sustained  by  the  other,  as  to  which  his  co-plaintiff  has 
no  interest,  there  is  a  misjoinder  of  counts. 
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7.  Of  entire  damages,  in  such  case.  Aud  if,  in  such  case  of  misjoin- 
der of  counts,  entire  damages  be  given  upon  all  the  counts,  the  judgment 
will  be  reversed  on  error.  Nor  would  the  fact  that  the  action  was  brought 
in  the  name  of  both  obligees,  for  the  use  of  one,  change  the  application  of 
the  rule  in  that  regard. 

8.  Assignment.     An  injunction  bond  is  not  assignable  at  law. 

Appeal  from  the  Circuit  Court  of  Alexander  county  ;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

Mr.  W.  J.  Allen  aud  Messrs.  Green  &  Gilbert,  for  the 
appellant. 

Messrs.  Mulkey,  Wall  &  Wheeler,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  debt,  brought  in  the  Alexander  county 
circuit  court,  by  appellees  against  appellant,  upon  the  joint  and 
several  bond  of  William  Barker,  W.  P.  Halliday  and  appel- 
lant, in  the  penal  sum  of  $1000,  taken  on  the  20th  day  of 
May,  1864,  the  condition  of  which  is  as  follows  : 

"  The  condition  of  the  above  obligation  is  such  that,  whereas 
the  above  bound  William  Barker  has  prayed  for  and  obtained 
a  writ  of  injunction  from  the  circuit  court  of  the  county  of 
Alexander,  and  State  of  Illinois,  restraining  and  enjoining  the 
said  John  Cheek  and  Robert  W.  Miller  from  proceeding  fur- 
ther in  the  prosecution  of  certain  suits  at  law,  commenced 
respectively  by  said  John  Cheek  and  Robert  W.  Miller,  against 
said  Barker,  in  the  said  circuit  court  of  Alexander  county, 
Illinois,  and  which  said  suits  are  now  pending  and  undeter- 
mined in  said  court,  until  the  said  court  shall  make  other 
order  to  the  contrary. 

'*  Now,  if  the  said  William  Barker  shall  pay,  or  cause  to  be 
paid,  to  the  said  John  Cheek  and  Robert  W.  Miller  all  such 
damages  as  thev  may  sustain  by  reason  of  the  issuing  of  said 
injunction,  and  also  such  costs  and  damages  as  may  be  awarded 
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against  the  said  complainant  by  the  said  court,  in  case  the  said 
injunction  herein  granted  shall  be  dissolved,  then  this  obliga- 
tion shall  be  null  and  void:  otherwise  to  remain  in  full  force 
and  virtue  in  law.  " 

The  declaration  alleges  the  filing  of  the  bond  on  the  day  and 
year  aforesaid,  and  that  afterwards  such  proceedings  were  had 
in  the  cause,  in  and  by  said  circuit  court,  on  to  wit :  the  8th 
of  December,  1866,  at  the  November  term  of  said  court,  upon 
a  final  hearing  of  the  cause  in  which  the  bond  was  given, 
that  Barker's  bill  was  dismissed  by  the  court ;  from  which 
decree  Barker  prayed  and  perfected  an  appeal  to  the  Supreme 
Court,  and  on  the  9th  day  of  June,  1870,  at  the  June  term  of 
the  Supreme  Court,  held  at  Mount  Vernon,  the  said  appeal 
was  dismissed  by  the  court  at  the  costs  of  appellees,  and  p7'0- 
cedendo  awarded.     Several  breaches  were  assigned  : 

First.  That  plaintiffs  were  put  to  great  trouble  and  expense 
in  employing  solicitors  in  defending  against  said  bill  of  com- 
plaint ;  that  they  paid  to  solicitors,  and  for  costs  and  expenses, 


I 


Second.  That  Miller  was  put  to  great  trouble  and  expense, 
and  paid  to  solicitors,  and  for  costs  and  expenses,  a  like  sum. 

Third.  That  Cheek  was  put  to  great  trouble  and  expense, 
etc.,  and  paid  to  solicitors,  and  for  costs  and  expenses,  a  like 
sum. 

Fourth.  That  at  the  time  of  suing  out  the  injunction,  said 
Robert  W.  Miller  was  the  owner  of  certain  premises  (describ- 
ing them,)  upon  which  was  a  cottage  and  other  improvements, 
etc.,  and,  as  such  owner,  was  lawfully  entitled  to  the  possession 
thereof,  and  to  receive  the  rents,  issues  and  profits,  amounting 
to  $100  per  month;  that,  by  reason  of  the  injunction,  he  was 
kept  out  of  the  possession  of  the  premises  until  the  10th  of 
December,  1866,  and  deprived  of  the  rents,  issues  and  profits 
thereof  for  thirty  months,  amounting  to  $3000,  which  had  not 
been  paid  by  Barker. 

The  fifth  and  sixth  breaches  were,  substantially,  like  the 
fourth.     The  seventh,  that  a  large  amount  of  costs  had  been 
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awarded  to  plaintiffs  against  Barker,  to  wit,  $100,  which  he 
had  not  paid. 

Several  pleas  were  filed,  to  the  second  and  third  of  which  a 
demurrer  was  sustained,  upon  which  appellant  obtained  leave 
to  amend  his  second  plea,  and  to  file  additional  pleas,  under 
which  the  second  plea  was  amended  and  additional  pleas  filed, 
to  the  number  of  twelve.  Upon  the  pleas  to  the  first  and  sec- 
ond assignments  of  breaches  issue  was  joined.  To  the  others, 
demurrers  interposed. 

The  court  overruled  the  demurrer  to  the  fifth  and  tenth 
additional  pleas,  and  sustained  it  as  to  the  second  amended 
plea,  and  the  fourth,  sixth,  seventh,  eighth,  ninth,  eleventh 
and  twelfth  additional  pleas.  Appellant  elected  to  abide  by 
his  pleas ;  by  leave  of  the  court,  withdrew  his  first  original 
and  the  first,  second,  third  and  fifth  additional  pleas,  includ- 
ing those  upon  which  issue  had  been  joined  ;  whereupon  his 
default  was  taken,  and  the  court  assessed  entire  damages  upon 
all  the  counts  or  assignments  of  breaches  to  $1000,  and  gave 
judgment. 

The  defendant  brought  the  case  to  this  court  by  appeal,  and 
assigns  for  error  the  sustaining  of  the  demurrer  to  said  pleas, 
and  the  rendition  of  the  judgment  aforesaid. 

The  fourth  additional  plea  was  to  the  fourth  assignment  of 
breaches,  and  was  as  follows  :  "  And  for  a  further  plea  in  this 
behalf  as  to  the  said  fourth  breach  in  said  declaration  men- 
tioned, said  defendant,  by  leave,  etc.,  says  actio  non,  because, 
he  says,  that  at  the  time  of  the  suing  out  of  and  service  of 
said  supposed  writ  of  injunction,  said  Robert  "VV.  Miller  was 
not  lawfully  entitled  to  the  possession  of  the  said  premises  in 
said  fourth  breach  described,  and  to  have,  receive  and  enjoy 
the  rents,  issues  and  profits  thereof,  as  alleged  in  said  fourth 
breach  ;  and  of  this  said  defendant  puts  himself  upon  the  coun- 
try. " 

The  sixth  additional  plea,  and  to  the  same  breach,  after  the 
formal  part,  was  :  "  because  he  says  that  each  and  all  the  mat- 
ters and  things  in  said  fourth  breach  alleged,  in  manner  and 
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form  as  therein  alleged,  are  untrue,  and  of  this  he  puts  him- 
self upon  the  country." 

The  seventh  additional  plea  was  to  the  fifth  breach,  and  was 
the  same,  excepting  as  to  the  number  of  the  breach,  as  the  6th. 

The  eighth  was  to  the  sixth  breach,  and  in  the  same  form. 
The  ninth  was  to  the  seventh  breach,  and    in  the  same  form. 

To  each  of  these  pleas  the  court  sustained  a  demurrer. 

It  is  a  general  rule,  that,  upon  demurrer,  the  court  should, 
notwithstanding  the  defect  of  the  pleading  demurred  to,  give 
judgment  against  the  party  Avhose  pleading  was  first  defective 
in  substance.  The  fourth  plea,  to  which  the  special  demurrer 
was  sustained,  Avas  bad,  because  it  was  a  traverse  taken  upon 
a  mere  conclusion  of  law,  viz:  that  Miller  was  lawfully  enti- 
tled to  the  possession,  rents,  issues,  profits,  etc. 

But  the  fourth  assignment  of  breaches,  to  which  this  plea 
was  interposed,  is  bad  in  substance.  The  bond  sued  on  is  for 
the  performance  of  covenants.  By  the  statute,  the  obligees 
were  required  to  assign  breaches.  Patrick  et  al.  v.  Mucker,  19 
Ills.  429;  Hibbard  v.  McKindley,  28  111.  240.  In  such  a  case^ 
though  the  action  be  debt,  yet,  in  respect  to  the  assignment 
of  breaches,  it  is  assimilated  to  the  action  of  covenant,  and 
governed  by  the  same  rules. 

Each  assignment  of  breaches  is  regarded  as  a  declaration, 
and  to  be  pleaded  to  as  such.     Burroughs  v.  Qancey,  53  111.  30. 

The  covenant  in  the  bond,  so  far  as  relates  to  the  obligees,  is 
joint.  It  is  in  these  words  :  "  That  if  the  said  William  Bar- 
ker shall  pay,  or  cause  to  be  paid,  to  the  said  John  Cheek  and 
Robert  W.  Miller  all  such  damages  as  they  may  sustain  by 
reason  of  the  issuing  of  the  said  injunction,  and  also  such 
costs  and  damages  as  may  be  awarded  against  the  said  Bar- 
ker by  the  court,  in  case  the  said  injunction  herein  shall  be 
dissolved, "  then,  etc. 

These  covenants  ax'e  expressly  and  positively  joint.  "When 
the  contract  was  made  with  several  persons,  whether  it  were 
under  seal,  or  in  writing  but  not  under  seal,  or  by  parol,  if 
14 — 59th  III. 
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their  legal  interest  were  joint,  they  must  all,  if  living,  join  in 
the  action,  in  form  ex  contractu,  for  the  breach  of  it,  though 
the  covenant  or  contract  with  them  was,  in  terms,  joint  and 
several."  1  Chit.  PI.  8  ;  Ecclestonv.  Clipsham,  1  Saund.  153, 
D.  1  ;  Hatsell  v.  Griffith,  4  Tyr.  487  ;  Bradburne  v.  Botfiekl,  14 
Mees.  &  Welbs.  559. 

Here  the  legal  interest  is  unquestionably  joint ;  but  the 
fourth,  fifth  and  sixth  breaches  assigned  set  out  an  injury  and 
cause  of  action  accruing  to  Miller  alone,  in  respect  to  which 
his  co-obligee  has  no  legal  interest,  and  neither  of  which  is 
within  the  words,  import  or  effect  of  the  condition.  ''When 
the  legal  interest  and  cause  of  action  of  the  covenantees  are 
several,  each  may  and  should  sue  separately  for  the  particular 
damages  resulting  to  him  individually,  although  the  covenant 
be,  in  its  terms,  joint.  And  it  is  improper,  as  well  in  equity  as 
at  laio,  for  a  party  to  be  joined  in  a  suit  who  has  neither  legal 
nor  beneficial  interest  in  the  subject  matter.  Thus,  if  A,  by 
indenture,  demise  Blackacre  to  B  and  Whiteacre  to  C,  and 
covenant  with  them  and  each  of  them  (or  it  seems  if  he  cov- 
enant with  them  in  express  terms  jointly)  that  he  is  the  owner 
of  the  closes,  each  should  sue  separately  in  respect  of.  his 
distinct  interest,  and  they  can  not  jointly  sue,  for  they  have  no 
joint  or  entire  interest  in  same  subject  matter."    1  Chit.  PI.  10, 

It  follows,  from  the  principle  of  these  rules  of  the  common 
law,  that,  in  an  action  by  two  obligees  upon  a  bond  for  the 
performance  of  covenants,  wherein  the  legal  interest  of  the 
obligees  is  joint,  a  count,  or  assignment  of  breaches,  for  par- 
ticular damages  resulting  to  one  of  the  plaintiffs  individu- 
ally, is  bad  in  substance  ;  and  where  some  of  the  assignments 
of  breaches  are  for  damages  resulting  to  both  plaintiffs,  one 
for  damages  sustained  by  one  plaintiff,  and  another  for  dam- 
ages sustained  by  the  other,  as  to  which  his  co-plaintiff  has  no 
interest,  there  is  a  misjoinder  of  counts,  and  if  entire  damages 
be  given  upon  all  the  counts,  the  judgment  will  be  reversed 
upon  error.     1  Chit.  PL  205,  411. 
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The  assignment  of  breach,  to  which  the  fourth  plea  was 
pleaded,  being  for  damages  resulting  to  one  plaintiff  individu- 
ally, was,  therefore,  bad  in  substance,  and  it  was  error  to  sus- 
tain the  demurrer  to  that  plea.  The  sixth,  seventh  and  eighth 
additional  pleas,  to  which  demurrer  was  sustained,  were  pleaded 
respectively  to  assignments  of  breaches,  for  particular  dam- 
ages resulting  to  Miller  alone,  and  •  which  were  also  bad  in 
substance.  The  demurrer  was  improperly  sustained  to  those 
pleas,  for  the  same  reason. 

The  true  state  of  the  case  is  simply  this :  The  first  assign- 
ment of  breaches  is  for  damages  resulting  to  both  obligees, 
the  second  for  damages  to  Miller  alone,  the  third  to  Cheek 
alone,  the  fourth,  fifth  and  sixth  to  Miller  alone,  the  seventh 
to  both  obligees.  Hence,  the  assessment  of  damages,  in  order 
to  correspond,  must  be  in  three  distinct  foruis :  First,  to  both 
plaintiflPs;  second,  to  Cheek  alone;  third,  to  Miller  alone. 
Not  only  separate  assessments,  which  may  be  allowable  in  some 
cases,  but  separate  assessments  in  different  rights  in  the  same 
cause,  and  that  an  action  ex  contractu.  But  here,  without  a 
nolle  prosequi  as  to  the  counts  for  individual  damages,  the  court 
assessed  entire  damages  upon  all  the  counts,  and  gave  judg- 
ment. This  was  manifestly  erroneous.  It  may  have  been 
supposed  that,  because  the  action  was  brought  in  the  name  of 
both  obligees,  for  the  use  of  Miller,  it  would  not  fall  within 
the  general  rule ;  but  such  is  not  the  law.  The  bond  was  not 
assignable  at  law,  and  courts  of  law,  so  far  as  the  rules  as  to 
the  parties  and  procedure  are  concerned,  take  no  notice  of 
mere  equitable  interests. 

We  shall  not  consider  the  sufficiency  of  the  other  pleas, 
because  they  must  be  regarded  as  sufficient  for  a  declaration 
bad  in  substance. 

The  judgment  of  the  court  below  is  reversed,  the  cause 
remanded,  and  a  repleader  awarded. 

Judgmetd  reversed. 
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Thomas  E.  Merritt  et  aL 

V. 

William  B.  Eagan. 

Trespass  by  an  officer,  in  the  execution  of  process — of  the  rights  of 
primes  to  the  judgment.  A  person  who  was  a  silent  partner  of  the  plain- 
tiff in  an  action  of  replevin,  in  respect  to  the  goods  involved  in  the  suit,, 
purchased  his  co-partner's  interest  therein  pending  the  suit,  and  took  the 
property  into  his  own  possession.  The  action  of  replevin  was  dismissed 
without  a  trial  upon  the  merits,  and  a  writ  of  retorno  hdberido  awarded, 
which  was  placed  in  the  hands  of  an  oflScer,  who  went  upon  tlie  premises 
of  the  party  who  had  thus  obtained  the  possession  of  the  goods,  and  seized 
them  under  the  writ :  Held,  the  person  from  whom  the  goods  were  taken 
under  the  writ  of  retorno  habendo,  in  either  capacity — as  a  partner  of  the 
plaintitf  in  replevin,  or  as  his  vendee  pending  that  suit — was  a  privy  to  the 
judgment  awarding  the  writ  of  retorno,  and  was  estopped  from  asserting 
his  title  as  against  the  right  of  the  officer  to  execute  the  writ.  The  officer 
was  not  a  trespasser  in  making  return  of  the  property. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  trespass  brought  in  the  court  below,, 
by  William  B.  Eagan,  against  Thomas  E.  Merritt,  Samuel  R- 
Carrigan,  William  R.  Hubbard  and  Charles  G,  Pearson. 

The  alleged  cause  of  action,  as  appears  from  the  declara- 
tion, was  the  breaking  and  entering  the  store  house  of  the 
plaintiff,  with  force,  by  the  defendants,  and  taking  and  carry- 
ing away  therefrom  certain  goods  and  chattels,  the  property 
of  the  plaintiff. 

The  transaction  out  of  which  the  suit  arose,  was  as  follows : 

Charles  Munger  commenced  an  action  of  replevin  against 
Charles  Dodd  and  Foster  Sutton,  in  respect  to  the  same  prop- 
erty mentioned,  which  was  taken  under  the  writ  and  placed. 
in  the  possession  of  Munger.  The  action  of  replevin  was  dis- 
missed by  the  plaintiff*  without  a  trial  on  the  merits,  and  a 
writ  of  retorno  habendo  was  awarded.     Eagan,  the  plaintiff  in 
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this  action  of  trespass,  was  a  s'ilent  partner  of  Hunger  in  the 
property,  and  pending  the  suit  in  replevin  he  j^urchased  from 
Munger  his  interest  therein,  and  the  property  was  delivered 
into  the  possession  of  Eagan. 

The  writ  of  reiorno  habendo  was  placed  in  the  hands  of  the 
defendant  Carrigan,  as  deputy  sheriff,  who,  with  his  co-de- 
fendants as  his  assistants,  went  upon  the  premises  of  Eagan 
and  seized  the  property  under  the  writ,  and  in  this  consists  the 
alleged  trespass. 

A  trial  resulted  in  a  finding  and  judgment  in  favor  of  the 
plaintiff  for  the  full  value  of  the  property. 

The  defendants  appealed. 

Mr.  B.  B.  Smith,  for  the  appellants. 

Mr.  Henry  C.  Goodnow  and  Mr.  W.  "W.  Willard,  for 
the  appellee. 

Per  Curiam:  The  evidence  shows,  that  appellee  was  a 
silent  partner  of  Munger,  and  was  interested  in  the  claim  out 
■of  which  an  action  of  replevin  originated,  in  which  Munger 
was  plaintiff  and  Dodd  and  Sutton  were  defendants,  and  which 
was  dismissed,  and  a  judgment  retorno  habendo  was  rendered 
against  Munger.  Appellee  also  purchased  of  Munger  his 
interest  in  the  property  whilst  the  replevin  suit  was  pending. 
And  the  .property  was  seized  by  the  sheriff  and  his  posse  by 
virtue  of  a  writ  issued  under  the  judgment  of  retorno  habendo. 
Appellee  is  estopped  to  claim  the  property  as  against  this 
writ,  as  the  partner  of  Munger,  and  as  his  vendee  before  its 
return  was  adjudged.  In  either  relation  he  was  a  privy  to 
the  judgment,  and  is  estopped  from  denying  appellants'  right 
to  execute  the  writ.  Munger  could  not  have  recovered  for 
trespass  in  executing  the  writ,  and  appellee,  from  his  relation 
to  the  transaction,  can  have  no  higher  or  better  right  than 
Munger  had,  unless  it  should  be  simply  for  entering  his  prem- 
ises, as  he  was  not  named  in  the  writ,  but  such  an  entry  could 
not  entitle   him  to  more   than  nominal  damages,  unless  more 
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force  and  violence  were  used  than  was  necessary.     See  Lear  v. 
Montross,  50  111.  507. 

Appellee  could  not  show  title  in  himself,  so  as  to  render 
the  return  of  the  property  under  the  writ,  a  trespass.  His 
partner  and  vendor  having  obtained  the  property  by  replevin, 
and  on  the  dismissal  of  the  suit  a  judgment  for  the  return  of 
the  property  having  been  rendered  against  him,  he,  or  his 
privies,  could  not  resist  or  evade  its  return,  by  claiming  to 
own  the  property.  After  its  return  he  might,  no  doubt, 
assert  title,  as  though  no  judgment  had  ever  been  rendered. 
Or,  even  before  a  return,  he  might  have  instituted  proceedings 
at  law  for  the  purpose  of  establishing  his  ownership.  But  he 
must  submit  to  have  the  writ  executed,  and  can  not  treat  the 
officer  as  a  trespasser,  simply  because  he  executes  the  writ,  by 
restoring  the  property  to  the  person  to  whom  the  court  had 
adjudged  it  should  be  returned.  But  if  the  officer  breaks  and 
enters  the  close  of  the  person  who  is  the  owner  of  the  prop- 
erty, and  against  whom  there  is  no  writ,  then  the  officer  is 
liable  for  that  act  as  a  trespass.  The  jury,  in  this  case,  ren- 
dered a  verdict  for  the  full  value  of  the  property  returned,  and 
in  tliis  there  was  error,  as  there  was  no  trespass  in  taking  it 
under  the  writ.  The  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


William  Lammers 

V. 

Detrick  R.  Meyer. 

1.  Pleading — of  a  plea  of  justification  in  replevin.  In  an  action  of  re- 
plevin, a  plea  of  justification,  that  the  defendant  took  the  property  by  vir- 
tue of  an  execution  directed  to  him  as  sheriff,  averred  "that  at  the  time 
when,  etc.,  to  wit,  on  the  22d  day  of  August,  1870,  he  was  sheriflT,"  etc., 
"and  on  the  24th  day  of  May,  1870,  at  said  county,  an  execution  came  into 
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his  hands,  as  such  sheriff,  issued  by  the  clerk,"  etc.,  "dated  the  Uth  day  of 
May,  1870,  ou  a  judgmeut  iu  said  court,  reudered  on  the  14lh  day  of  April, 
1870,"  "  which  said  judgmeut  was  then  and  there  iu  full  force  aud  effect," 
"directed  to  this  defendant,  as  such  sheriff,  to  execute,  and  that  by  virtue 
of  said  execution  this  defendant,  as  such  sheriff,  did,  ou  the  22d  day  of 
August,  1870,  and  in  the  lifetime  of  said  execution,  take  said  goods,"  etc. 
On  objectiou  that  the  plea  did  uot  show  the  execution  was  iu  full  force  at 
the  time  of  the  levy,  it  was  7ield,  according  to  a  reasonable  construction  the 
plea  showed  that  the  judgment,  and  of  course  the  execution  issued  thereon, 
were  iu  full  force  and  unsatisfied  ou  the  24th  day  of  May,  1870,  and  that  the 
lev3'  was  in  the  lifetime  of  the  execution.  This  was  equivalent  to  au  aver- 
ment that  the  execution  was  in  full  force  at  the  time  of  the  levy. 

2.  In  such  a  plea,  no  allegation  was  necessary  as  to  the  date  of  the  judg- 
ment, and  it  might  be  rejected  as  surplusage,  and  need  not  be  proved.  Its 
rejection  would  not  alter  the  general  sense  or  effect  of  the  plea. 

3.  Same — of  the  certainty  required  in  a  plea.  A  plea  is  not  objectionable 
on  account  of  obscurity  or  ambiguity,  if  it  be  certain  to  a  common  intent. 
It  need  only  be  clear  enough  according  to  reasonable  intendment  and  con- 
struction.    The  rule  is,  that  the  natural  sense  must  prevail. 

4.  Same — words  of  reference,  as  "  there  "  and  "  said,"  even  in  an  indict- 
ment, will  not  be  referred  to  the  last  antecedent,  if  the  sense  requires  that 
they  should  be  referred  to  some  prior  antecedent. 

5.  Same — of  a  plea  purporting  to  answer  the  whole  declaration,  but  does  not. 
In  an  action  of  replevin,  iu  which  the  declaration  contained  a  count  for  the 
taking,  and  also  one  for  detaining,  the  property,  a  special  plea  purported  to 
answer  the  entire  cause  of  action, — it  avowed  the  taking  of  the  property 
under  au  execution,  aud  averred  that  it  was  the  property  of  the  execution 
debtor,  aud  not  of  the  plaintiff.  This  was  regarded  as  presenting  a  com- 
plete bar  to  the  cause  of  action,  and  the  plea  was  uot  obnoxious  to  the 
objection  that  it  professed  iu  the  commencement  to  answer  the  whole  dec- 
laration, and  only  answered  the  first  count,  for  the  taking. 

6.  Judgment  in  replevin — its  requisites.  A  judgment  in  replevin, 
awarding  a  writ  of  retorno  kabendo,  will  not  be  regarded  as  too  general  in 
the  description  of  the  property,  if  it  follow  the  declaration  in  that  regard. 

Appeal  from  the  Circuit  Court  of  Washington  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  in  the  court  below 
by  \Villiara  Lammers,  against  Detrick  R.  Meyer,  to  recover 
certain  property  described  in  the  declaration  as  ''all  the  dry 
goods,  groceries,  hardware,  queensware,  notions,  etc.,  being  in 
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the  store  house  of  William  Lammers,  in  the  town  of  Bridg- 
port,  Washington  county,  Illinois,  "  of  the  value  of  $450. 

Final  judgment  was  rendered  in  favor  of  the  defendant 
upon  the  overruling  of  demurrers  to  the  several  pleas  filed, 
which  are  sufficiently  set  forth  in  the  opinion  of  the  court. 

Messrs.  Winkelman,  Watts  &  Wares,  for  the  appellant. 

Mr.  Isaac  Miller,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

Pleas  of  justification  were  filed  by  defendant  below,  that  he 
took  the  property  by  virtue  of  an  execution,  directed  to  him 
as  sheriff. 

The  court  overruled  demurrers  to  these  pleas,  and  this  is 
assigned   for  error. 

It  is  urged  that  they  are  defective,  in  not  averring  that  the 
execution  was  in  full  force,  and  the  money  due  thereon  unpaid, 
at  the  time  of  the  levy. 

The  portion  of  the  pleas  to  which  objection  is  made,  is  as 
follows  :  "  Said  defendant  says  actio  non,  because,  he  says,  that 
at  the  time  when,  etc.,  to  wit,  on  the  22d  day  of  August,  1870, 
he  was  sheriff  of  Washington  county,  and  on  the  24th  day  of 
Mav,  1870,  at  said  county,  an  execution  came  into  his  hands, 
as  such  sheriff,  issued  by  the  clerk  of  the  circuit  court  of  said 
county,  dated  the  24th  day  of  May,  1870,  on  a  judgment  in 
said  court,  rendered  on  the  14th  day  of  April,  1870,  in  a  suit 
wherein  one  Isaac  Miller,  assignee,  etc.,  was  plaintiff,  and  one 
Julius  Klosterman  was  defendant,  for  tiie  sum  of  $416.89 
damages,  and  costs  of  suit,  which  said  judgment  was  then  and 
there  in  full  force  and  effect,  and  the  money  due  thereon 
unpaid,  directed  to  this  defendant,  as  such  sheriff,  to  execute, 
and  that  by  virtue  of  said  execution,  this  defendant,  as  such 
sheriff,  did,  on  the  22d  day  of  August,  1870,  and  in  the  life- 
time of  said  execution,  take  said  goods,  etc.  " 

A  plea  is  not  objectionable  on  account  of  obscurity  or  am- 
biguity, if  it  be  certain  to  a  common  intent.     It  need  only  be 
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clear  enough  according  to  reasonable  intendment  and  construc- 
tion. The  rule  is,  that  the  natural  sense  must  prevail.  1 
Chit.  Plead.  233 ;  Steph.  Plead.  379. 

We  must  read  and  understand  the  plea,  by  giving  to  it  a 
natural,  and  not  a  forced  and  artificial,  meaning.  The  aver- 
ment that  the  judgment  was  then  and  there  in  full  force,  should 
be  referred  to  the  date  of  the  execution.  This  was  evidently 
the  meaning  of  the  plea. 

Chitty  lays  down  the  rule,  that  words  of  reference,  as 
"there"  and  ^'said,"  even  in  an  indictment,  will  not  be  re- 
ferred to  the  last  antecedent,  if  the  sense  requires  that  they 
should  be  referred  to  some  prior  antecedent.  1  Chit.  Plead. 
239. 

In  this  case,  the  sense  requires  that  the  word  "  there"  in  the 
plea  should  relate  to  the  date  of  the  execution,  and  not  to  the 
date  of  the  judgment;  for  the  latter  was  necessarily  in  force 
on  the  day  of  its  rendition,  and  might  not  have  been  after  the 
lapse  of  more  than  a  month. 

Again,  it  is  a  maxim  that  utile  per  inutile  non  vitiatur.  No 
allegation  was  necessary  as  to  the  date  of  the  judgment,  and 
it  may  be  rejected  as  surplusage,  and  need  not  be  proved. 
Its  rejection  would  not  alter  the  general  sense  or  effect  of  the 
plea.     1  Chit.  Plead.  229 ;  Steph.  Plead.  378. 

According  to  a  reasonable  construction,  then,  the  plea  shows 
that  the  judgment,  and  of  course  the  execution  issued  thereon 
in  proper  form,  were  in  full  force  and  unsatisfied,  on  the  24th 
day  of  May,  1870,  and  that  the  levy  was  made  in  the  lifetime, 
and  by  virtue,  of  the  execution.  This  is  equivalent  to  an 
averment  that  the  execution  was  in  full  force,  and  the  money 
due  thereon  unpaid,  at  the  time  of  the  levy.  An  execution 
satisfied  and  discharged  has  no  vitality;  its  virtue  has  departed ; 
and  we  can  not  indulge  the  unreasonable  presumption  that 
the  sheriff  seized  the  property  by  force  of  an  execution  which 
had  been  paid. 

It  is  also  contended  that,  as  there  is  a  count  in  the  declara- 
tion for  the  talcing,  and  one  for  detaining,  the  property,  the 
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special  pleas  are  obnoxious  to  the  demurrer,  because  they  pro- 
fess, in  the  commencement,  to  answer  the  whole  declaration, 
and  afterwards  only  answered  the  first  count,  for  the  taking. 

We  think  the  pleas  go  further  than  supposed.  They  pur- 
port to  answer  the  entire  cause  of  action,  and  do  so  effectually. 
It  is  true,  that  the  taking  by  virtue  of  the  execution  is  avowed, 
but,  then,  they  set  up  matter  and  conclude  in  bar  of  any  right 
of  recovery  by  the  plaintiff.  It  is  positively  averred,  that  the 
property  was  the  property  of  the  execution  debtor,  and  not  of 
the  plaintiff,  in  the  conclusion  of  both  of  the  pleas.  This  is  a 
complete  bar  to  the  cause  of  action,  and  we  think  the  fifth 
plea  is  a  good  plea  of  estoppel.  We  are,  therefore,  of  the 
opinion  that  the  demurrers  were  properly  overruled. 

The  objection,  that  the  judgment  is  too  general,  is  not  well 
taken.  It  describes  the  property,  as  appellant  has  done,  both 
in  his  declaration  and  in  his  bond  to  the  sheriff,  as  set  out  in 
the  fifth  plea.  The  court  must  order  a  return  of  the  property, 
as  claimed  in  the  declaration.  This  has  been  done,  and  if 
appellant  suffer  thereby,  he  alone  is  responsible  for  the  mis- 
chief.    The  description  is  his  own  handiwork. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Marshall  A.  Denning  et  ah 

V. 

Calvin  M.  Clark. 

1.  Partition — order  of  sale — when  may  be  made.  In  a  suit  for  partition 
it  is  an  essential  requirement  of  the  statute,  that,  preceding  the  order  of 
sale,  the  court  shall  declare  the  interests  of  the  parties,  order  a  partition 
of  the  premises,  and  appoint  commissioners  to  make  the  division. 

2.  Such  preliminary  orders,  to  the  order  of  sale,  can  not  be  made  after 
the  sale  has  taken  place,  so  as  to  support  it. 
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Writ  of  Error  to  the  Circuit  Court  of  Franklin  county  ; 
the  Hon.  A.  D.  Duff,  Judge,  presiding. 

Mr.  Edward  Y.  Pierce  and  Mr.  Thomas  J.  Layman,  for 
the  plaintiffs  in  error. 

Messrs.  Youngblood  &  Barr,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  order  of  sale,  and  the  sale  itself,  of  the  premises  involved 
in  this  suit  for  partition,  were  unauthorized,  as  having  been 
made  before  there  was  any  order,  either  of  partition  or  ascer- 
taining and  declaring  the  rights  and  interests  of  the  parties,  or 
of  the  appointment  of  commissioners  to  make  partition. 

The  order  of  sale  was  made  at  the  August  term,  1865,  direct- 
ing the  sale  to  be  made  on  the  last  Saturday  of  the  following 
October,  at  which  time  it  was  made.  The  only  proceedings 
had  before  the  court,  previously,  were  the  appointment  of  a 
guardian  ad  (item  for  the  minor  heirs,  a  rule  upon  him  to  ans- 
wer, the  filing  and  approving  his  answer,  a  reference  to  a 
special  master  to  take  proofs  and  report,  and  a  report  purport- 
ing to  be  of  commissioners,  that  the  lands  were  not  susceptible 
of  division,  whereupon  followed  the  order  of  sale.  It  is  con- 
ceded, on  the  part  of  counsel  for  the  defendant  in  error,  that 
this  order  was  defective,  but  it  is  claimed  to  have  been  cured 
by  what  took  place   at  the  following  March  terra  of  the  court. 

At  that  term,  the  petitioner  moved  the  court,  that  a  proper 
decree  in  the  case  be  made  up  in  accordance  with  the  prayer 
of  the  bill  and  the  minutes  of  the  last  term,  whereupon  it  was 
ordered  by  the  court,  that  the  clerk  enter  up  a  decree  in  tl)e 
case,  making  the  same  conform  to  the  petition  in  the  cause, 
and  the  minutes  of  the  last  term  in  the  same,  and  that  the 
same  be  written  up  now  for  then  ;  and  a  regular  decree  was 
then  entered  as  of  the  preceding  August  term,  declaring  the 
interests  of  the  parties,  ordering  partition,  and  appointing 
commissioners  to  make  it.     But  this  does  not  appear  to  have 
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been  an  amendment  of  any  decree  of  the  August  term,  in  these 
respects,  but  a  decree  for  the  first  time,  in  respect  to  those 
matters. 

All  of  the  minutes  made  by  the  judge,  in  his  docket,  pur- 
port to  be  copied  into  the  record,  and  they  supply  nothing 
which  was  wanting  in  the  record  of  the  orders  of  the  court  pre- 
vious to  said  March  term.  Such  record  was  correctly  made 
up  from  the  minutes,  and  embraced  fully  every  matter  to 
which  they  pertain.  Neither  the  record  nor  minutes  previous 
to  said  March  term  furnish  any  indication  of  any  action  what- 
ever, of  the  court,  upon  the  subject  of  the  above  mentioned  mat- 
ters previous  to  the  sale.  But  these  were  essential  requirements 
of  the  statute  before  any  order  of  sale  could  be  made,  to-wit : 
finding  the  interests  of  the  parties,  that  partition  should  be 
made,  and  the  appointment  of  commissioners  to  make  division. 
IIcLain  et  al.  v.  VanWinJde  et  al  46  111.  407. 

On  the  same  day  of  the  March  term  that  said  decree  was 
made,  the  special  master  made  report  of  the  sale,  which  he 
had  made  in  October  preceding,  and  it  was  approved  by  the 
court. 

Such  a  practice  is  not  to  be  tolerated.  Essential  prelim- 
inary orders  to  the  order  of  sale,  must  precede  the  sale,  and 
will  not  be  allowed  to  be  made  after  it  has  taken  place,  so  as 
to  uphold  it. 

In  Sullivan  v.  Sullivan,  42  111.  316,  a  decree  for  the  sale  of 
the  premises  in  a  case  of  partition  was  reversed,  because  the 
oath  of  the  commissioners,  and  their  report,  bore  date  three 
days  previous  to  the  decree  by  which  they  were  appointed, 
although  their  report  was  approved  by  the  court.  It  was 
there  said,  a  court  should  not  approve  and  adopt  such  acts; 
that  the  statute  required  the  appointment  of  the  commission- 
ers before  they  could  act,  and  that  its  commands  must  be 
obeyed. 

The  orders  for  the  sale  of  the  lands,  and  confirming  their 
sale,  were  erroneous. 
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Numerous  other  errors  are  assigned,  which  we  will  not 
review  in  detail,  as  an  opportunity  will  be  afforded  to  obviate 
them  in  the  course  of  the  further  proceedings  in  the  cause. 

Leave  will  be  given  to  amend  the  petition,  so  as  to  set  out 
the  title  of  the  petitioner,  and  verify  it  by  affidavit  as  required 
by  the  statute. 

The  orders  for  the  sale  of  the  lands,  and  confirming  the  sale, 
are  reversed,  and  the  cause  is  remanded. 

Judgment  reveised. 


Smith  <fe  McCord 

V. 

Zebedee   p.  Curlee. 

1.  Count  on  an  account  stated — what  mil  support  it — icaiver  of 
ladies  of  holder  of  bill  of  exchange.  After  a  bill  of  exchange  had  been 
refused  payment  by  the  drawee,  iu  an  interview  between  the  holder  and 
the  drawer,  the  latter  admitted  the  claim  to  be  just,  and  the  amount  due  on 
the  bill  was  computed  and  agreed  to  by  the  drawer,  and  he  promised  to 
pay  it  by  a  day  named,  or  send  the  holder  a  note  for  it.  It  was  held  that 
evidence  of  these  facts  would  justify  a  recovery  under  a  count  on  an 
account  stated,  and  that  it  amounted  to  a  waiver  of  any  laches  with  regard 
to  the  bill,  had  there  been  any. 

2.  Protest — inland  bill.  An  inland  bill  of  exchange  is  not  required  to 
be  protested. 

Appeal  from  the  County  Court  of  Bond  county ;  the  Hon. 
E.  Gaskins,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court 
below,  by  Zebedee  P.  Curlee,  against  Henry  H.  Smith  and 
George  C.  McCord. 

The  declaration  contained  a  special  count  upon  a  bill  of 
exchange,  of  which  the  defendants  were  the  drawers,  also  the 
common  counts,  and  one  on  an  account  stated. 

The  plaintiff  recovered  a  judgment,  from  which  the  defend- 
ants appealed. 
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Mr.  S.  P.  Moore,  for  the  appellants. 

Messrs.  S.  A.  &  A.  C.  Phelps,  for  the  appellee. 

Per  Curiam  :  It  is  unnecessary  to  consider,  in  this  case, 
the  questions  which  have  been  raised,  as  to  a  variance  between 
the  bill  of  exchange  sued  on  and  the  special  count  in  the 
declaration,  or  as  to  due  diligence  in  regard  to  the  bill. 

The  declaration  contains  the  common  counts,  and  one  on 
an  account  stated. 

The  testimony  shows,  that  after  the  bill  had  been  refused 
payment  by  the  draAvees,  an  interview  took  place  between  the 
plaintiff  and  both  the  defendants,  whereat  the  latter  admitted 
the  claim  to  be  just,  and  the  amount  due  on  the  bill  was  cal- 
culated, including  interest  and  cost  of  protest,  and  found  to 
be  $212.40 ;  that  the  defendants  agreed  to  that  amount,  and 
promised  to  pay  it  by  a  named  day  or  send  the  plaintiff  a  note 
for  it.  This  evidence  justified  a  recovery  under  the  count  on 
an  account  stated.  It  amounted  to  a.  waiver  of  any  laches 
with  regard  to  the  bill,  had  there  been  any  such.  The  prom- 
ise was  made  with  full  knowledge  of  the  facts.  The  protest 
showed  when  payment  had  been  demanded,  and  the  defend- 
ants knew  Avhen  they  received  notice  of  non-payment. 

It  does  not  help  the  defendant's  case,  that  this  interview 
took  place  January  1,  1870,  as  testified  to  by  the  witness,  evi- 
dently by  mistake,  as  the  protest  was  after  that  time,  Febru- 
ary 23,  1870.  The  date  of  the  bill  being  December  22,  1869, 
if  the  interview  was  January  1,  1870,  it  would  only  go  to 
show  greater,  and  so  far  as  appears  from  the  evidence,  due  dili- 
gence. 

Being  an  inland  bill  of  exchange,  it  was  not  required  to  be 
protested.  Story  on  Bills,  sec.  281,  and  no  matter  if  there  had 
been  no  protest  when  the  promise  to  pay  was  made. 

The  finding  of  the  court  was  sustained  by  the  evidence,  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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William  Thomas,  Trustee,  etc., 

V. 

William  Adams  et  al. 

1.  Chancery — when  the  allegations  of  the  bill  must  be  supported  by 
proof.  Where  the  answers  to  a  bill  in  chancery  deny  the  allegations  in 
the  bill,  or  do  not  admit  them  to  be  true,  the  complainant  is  put  upon 
proof  of  them,  and  where  the  record  does  not  contain  any  evidence,  and 
the  decree  fails  to  recite  that  the  hearing  was  upon  evidence,  the  action  of 
the  court  below,  dismissing  the  bill,  will  be  sustained  in  the  appellate 
court. 

2.  Same — proof  required  as  to  infants.  A  default  can  not  be  taken 
against  infant  defendants  in  chancery,  nor  can  a  decree  be  rendered  against 
them  without  proof. 

3.  Same — agreement  as  to  proof  on  a  former  hearing.  An  agreement 
as  to  what  the  exhibits  in  a  cause  proved  on  the  hearing,  will  not  operate 
as  evidence  on  a  hearing  subsequently  had,  upon  a  reversal  of  the  first 
decree  ;  and  if  such  agreement  could  be  given  any  effect  upon  a  second 
hearing,  as  to  parties  in  court  at  the  time  it  was  made,  it  could  not  bind 
new  parties  to  the  record  who  gave  no  assent  thereto. 

Writ  of  Error  to  the  Circuit  Court  of  Crawford  county. 

Mr.  William  Thomas,  pro  se. 

Mr.  James  C.  Allen,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  filed  to  subject  real  estate,  devised 
by  Josiah  R.  Wynn  to  his  wife  and  children,  to  the  pay- 
ment of  a  number  of  judgments  of  many  years'  standing,  and 
to  which  Wynn  was  a  party  defendant,  and  which  were 
recovered  by  the  Bank  of  Illinois.  The  case  Avas  previously 
before  this  court,  and  is  reported  in  30  111.  37,  when  it  was 
remanded  for  the  purpose  of  making  additional  parties  and 
for  further  proceedings.  It  was  then  held,  that  the  bill  con- 
tained equity  apparent  on  its  face.  The  bill  was  subsequently 
amended  and  a  hearing  had,  and  a  decree  rendered  dismissing 
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the  bill.  The  cause  is  now  brought  to  this  court  on  error 
and  a  reversal  is  asked,  because  the  relief  sought  was  not 
granted. 

After  a  careful  examination  of  the  transcript,  we  fail  to  find 
any  evidence  in  support  of  the  allegations  of  the  bill.  We 
find  that  on  the  first  hearing,  before  the  case  was  previously 
brought  to  this  court,  copies  of  the  judgments  were  read  in 
evidence.  But  on  this  latter  trial  the  record  fails  to  show  that 
any  evidence  was  heard.  The  recital  in  the  transcript  is,  that 
"This  cause  having  been  submitted  to  the  court  at  its  last 
term,  and  continued  under  advisement,  and  the  court  being 
now  sufficiently,  advised  and  satisfied  in  the  premises,  it  is 
ordered  and  decreed  that  the  prayer  of  the  said  complain- 
ants' bill  of  complaint  be  denied  and  that  said  bill  be  dis- 
missed," etc.  Thus  it  is  seen,  that  it  fails  to  appear  that  the 
hearing  was  upon  any  evidence.  It  does  not  even  appear  that 
the  exhibits  were  read.  For  aught  that  appears  it  may  have 
been  on  bill  and  answers.  And  the  answer  of  the  minor 
defendants  denies  all  the  allegations  of  the  bill.  This  required 
complainant  to  prove  every  material  allegation  against  them, 
and  hence  the  decree  as  to  them  is  correct.  They  could  not 
be  defaulted  nor  relief  granted  as  to  them  without  proof. 

Nor  was  there  any  proof  to  overcome  the  answers  of  the 
adult  defendants.  They  do  not  admit  the  allegations  of  the 
bill.  The  agreement  as  to  what  the  exhibits  proved,  on  the 
previous  trial,  did  not  operate  as  evidence  on  this  latter  hear- 
ing, and  if  it  could  have  such  an  effect  as  to  the  parties  then 
defendant,  it  could  not  bind  new  parties  to  the  record,  who 
gave  no  assent  to  that  agreement.  But  beyond  all  this,  the 
exhibits  do  not  seem  to  have  been  read  on  the  hearing  below. 
If,  on  the  evidence  before  the  Chancellor,  complainant  be- 
lieved the  decree  was  erroneous,  he  should  have  had  it  embod- 
ied in  a  certificate,  signed  by  the  judge  who  tried  the  case. 
We  must,  in  the  absence  of  proof,  presume,  that  the  court 
below  decided  correctly  in  dismissing  the  bill.  Nor  was  it 
the  duty  of  the  defendants  to  preserve  complainants'  evidence. 
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It  may  be  that  proof  was  heard  on  the  trial,  but  it  does  not 
appear  in  the  transcript.  We  fail  to  find  any  error  in  the 
record,  and  the  decree  of  the  court  below  is,  therefore,  affirmed. 

Decree  ciffirmed. 


John  Hekmann 

V. 

Seth  Butler. 

1.  Certiorari — wJien  it  will  lie.  Where  a  party  had  been  duly  served 
■with  summoLS  in  a  cause  pending  against  him  iu  the  city  court  of  East  St. 
Louis,  the  mere  fact  that  the  plaintiflTs  name  was  written  Bulter  in  the 
summons,  instead  of  Butler,  as  it  was  upon  the  docket,  was  held  not  to  be 
a  sufficient  excuse  for  his  failure  to  appear  and  defend  the  suit,  nor  would 
it  aflbrd  sufficient  ground  for  the  statutory  writ  of  certiorari  to  remove  the 
cause  into  the  circuit  court. 

2.  In  such  case  the  party  sued,  knowing  there  was  a  suit  against  him, 
should  have  appeared,  and  if  the  plaintiff's  name  was  wrong  iu  the  sum- 
mons he  should  have  pleaded  in  abatement.  He  could  not  neglect  his 
proper  defense,  and  then  have  his  writ  of  certiorari. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

A  writ  of  certiorari  was  issued,  under  the  statute,  upon  the 
following  petition  : 

"  John  Hermann,  the  petitioner,  represents  that  on  the  2d 
day  of  November,  1870,  Joseph  D.  Manners,  judge  of  the  city 
court  of  East  St.  Louis,  in  said  county,  issued  a  summons 
against  petitioner,  in  favor  of  one  Seth  Butler,  for  a  failure  to 
pay  him  a  demand  not  exceeding  $800  ;  that  said  summons 
was  served  upon  him  by  the  proper  officer,  commanding  him 
to  appear  before  said  judge  on  the  7th  of  November,  1870,  at 
9  o'clock  A.  M. ;  that  defendant  did  appear  and  asked  said 
15 — 59th  III. 
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Judge  Manners  if  the  case  of  Seih  Bulter  v.  John  Hermann 
was  ready  for  trial,  when  the  said  judge  informed  petitioner 
that  there  was  no  such  case  on  his  docket  nor  before  the 
court.  Petitioner,  and  his  attorney,  John  B.  Bowman,  further 
examined  said  docket,  and,  after  satisfying  themselves  that 
there  -was  really  no  case  against  him,  then  left  the  court;  that 
afterwards,  to  wit:  on  said  7th  day  of  N'ovember,  1870,  said 
Joseph  D.  Manners  rendered  a  judgment  against  petitioner 
and  in  favor  of  one  Seth  Butler,  for  the  sum  of  $125,  and 
costs,  taxed  at  $7.30;  that  on  the  29th  day  of  Xovember, 
1870,  Timothy  Canty,  the  executive  officer  of  said  city  court, 
came  to  petitioner  and  levied  upon  some  personal  property  by 
virtue  of  an  execution  issued  in  said  case,  and  this,  petitioner 
states,  was  the  first  notice  he  had  of  the  pendency  of  any  suit, 
or  the  rendition"of  any  judgment,  against  him  in  said  court, 
and  particularly  in  favor  of  said  Seth  Butler. 

"  Petitioner  represents  that  if  he  had  had  a  chance  to 
defend  said  suit  on  the  trial,  he  could  have  proven  that  he  was 
in  nowise  indebted  to  said  Seth  Butler,  on  any  account  what- 
ever, and  that  he  could  have  proven  that  the  mare,  on  account 
of  the  loss  of  which  he  is  informed  he  is  sued  by  said  Butler, 
was  lost  by  said  Butler  himself  while  in  his  own  charge,  and 
that  said  judgment  is  wholly  unjust  and  erroneous. 

''  Petitioner  represents  that  he  has  had  no  chance  to  appeal 
in  the  ordinary  way,  because  the  first  notice  he  had  of  the 
suit,  as  shown  before,  was  twenty-seven  days  after  said  judg- 
ment ;  that  this  application  is  not  made  for  delay,  but  that 
justice  may  be  done  to  petitioner  in  the  premises. 

"  Petitioner,  therefore,  prays  that  a  Avrit  of  certiorari  may 
issue  in  this  cause,  in  pursuance  of  the  statute  in  such  case 
made  and  provided." 

The  writ  of  certiorari  was  afterwards,  upon  motion,  quashed, 
and  the  petitioner  thereupon  appealed. 

Mr.  John  B.  Bowman  and  Mr.  Luke  H.  Hite,  for  the 
appeHants. 
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Mr.  William  G.  Kase  and  Mr.  George  W.  Brackett,  for 
the  appellee. 

Per  Curiam:  Appellant  filed  a  petition  in  the  court  below, 
for  a  writ  of  certiorari,  which  was  issued. 

The  writ  was  properly  quashed.  It  appears  from  the  peti- 
tion that  appellant  knew  that  there  was  a  suit  pending  against 
him  in  the  city  icourt.     He  had  been  summoned. 

What  difference  did  it  make  whether  the  plaintift^'s  name 
was  "Bulter"  or  ''Butler?"  If  the  plaintiff's  name  was 
wrong,  a  plea  in  abatement  should  have  been  interposed. 
Whether  right  or  wrong,  appellant  should  have  appeared  and 
made  his  defence. 

The  judgment,  if  improper,  was  clearly  the  result  of  negli- 
gence on  the  part  of  appellant.  He  was  not  entitled  to  the 
writ  under  the  circumstances,  and  the  judgment  of  the  circuit 

court  must  be  affirmed. 

Judgiaeni  affirmed. 


John  H.  McBkide 

V. 

Mary  P.  Griffin. 

Evidence — of  communications  between  partus.  In  an  action  to  recover 
for  the  board  of  the  defendant  and  bis  hired  bauds,  it  is  competent  for  the 
defendant  to  prove  a  communication  from  him  to  the  plaiutifl',  in  respect 
to  the  board  of  such  of  bis  bands  .is^  might  fail  to  worlc  for  bim. 

Appeal  from  the  Circuit  Court  of  Clay  county  ;  the  Hon. 
K.  S.  Canby,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Mary  P.  Grif- 
fin against  John  H.  McBride. 

The  action  was  brought  upon  an  account  for  the  board  of 
the  defendant,  and  his  hired  hands  who  were  working  upon  a 
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bridge  which  the  defendant  was  engaged  in  building.  On  the 
trial  the  defendant  called  a  witness  named  Rughti,  who  was 
his  foreman  on  the  work  during  the  absence  of  the  defendant, 
and  asked  him  to  state  a  communication  he  made  to  the  plain- 
tiff from  the  defendant,  respecting  those  persons  who  failed  to 
work  for  a  day  or  two,  or  longer,  for  the  defendant.  On  the 
objection  of  the  plaintiff,  the  court  ruled  that  the  question 
should  not  be  answered,  and  the  defendant  excepted. 

The  trial  resulting  in  a  judgment  in  favor  of  the  plaintiff, 
the  defendant  appealed. 

Mr.  G.  W.  Henry,  for  the  appellant. 

Mr.  W.  Stoker,  for  the  appellee. 

Per  Curiam  :  A  judgment  was  rendered  against  appellant, 
below,  for  §124.19. 

According  to  the  testimony  of  appellee,  unchanged  by  any 
other  evidence  in  her  favor,  her  account  was  $332.65 ;  and 
the  payment  made  to  her  amounted  to  $223.26.  The  largest 
amount  for  which  judgment  could  have  been  rendered,  was 
$108.69.     The  judgment  is  therefore  erroneous. 

There  was  also  error  in  refusing  to  hear  the  communica- 
tion, from  appellant  to  appellee,  through  the  foreman  of  the 
former,  in  relation  to  the  board  of  certain  persons,  who  might 
fail  to  work  for  appellant. 

The  communication  and  reply  might  not  have  been  mate- 
rial, but  the  relevancy  could  not  be  determined  without  the 
admission  of  the  evidence. 

The  controversy  was  in  regard  to  the  board  of  certain  per- 
sons. If  the  communication  elicited  a  reply,  it  was  proper 
that  the  jury  should  have  heard  both,  and  considered  them, 
under  the  instructions  of  the  court. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  revei'sed. 
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Garvin,  Bell  &  Co. 

V. 

Robert  Stewart's  Heirs. 


1.  Creditor's  bill — ichether  it  will  lie  against  the  heirs  of  a  deceased 
-debtor.  While  there  are  cases,  where  there  are  complicated  equities,  which 
might  authorize  a  court  of  equity  to  entertain  a  creditor's  bill  against  the 
heirs  of  a  deceased  debtor,  to  subject  the  real  estate  descended  to  them  to 
the  satisfaction  of  the  debt,  and  to  adjust  the  equities  between  tlie  several 
creditors,  yet,  ordinarily,  creditors  of  an  estate  will  be  remitted  to  the 
remedy  provided  by  statute  for  the  settlement  and  distribution  of  estates, 
through  the  agency  of  the  administrator. 

2.  In  this  case  a  creditor  had  obtained  a  judgment  at  law  against  a  sur- 
viving partner,  and  thereupon  filed  his  bill  in  chancery  against  the  heirs 
of  the  deceased  partner,  to  subject  real  estate  which  had  desceiided  to 
them,  to  the  payment  of  the  debt,  alleging  the  insolvency  of  the  surviving 
partner,  and  that  there  was  no  administrator  of  the  estate.  The  bill  did 
not  disclose  whether  there  were  any  other  creditors.  It  was 7ieW,  the  facts 
were  simple,  and  there  was  no  reason  existing  for  taking  the  case  out  of  the 
ordinary  course  of  administration  provided  by  the  statute,  and  a  court  of 
<;haucery  ought  not  to  entertain  the  bill. 

3.  The  fact  that  the  claim  may  be  of  an  equitable  character,  will  not 
avail,  of  itself,  to  render  it  proper  for  a  court  of  chancery  to  assume  juris- 
diction, because  the  probate  court,  in  the  matter  of  the  settlement  of 
estates,  may  take  cognizance  of  equitable  claims  as  well  as  those  which  are 
purely  legal  in  their  character. 

4.  Same — of  the  requisites  of  the  hill — diaracter  of  creditor's  lien  on 
real  estate  of  deceased  debtor.  In  a  case  where  the  equitable  circumstances 
are  such  that  a  court  of  equity  might  properly  entertain  a  creditor's  bill 
against  the  heirs  of  a  deceased  debtor,  the  bill  should  show  there  are  no 
personal  assets  to  which  resort  could  be  had,  because  the  creditor's  lien 
upon  the  real  estate  is  only  secondary,  and  depends  upon  the  non-existence 
of  personal  assets,  and  the  rule  whicli  controls  an  administrator  in  that 
regard,  applies  as  well  to  a  creditor  who  seeks  his  remedy  in  chancery. 

Writ  of  Error  to  the  Circuit  Court  of  Pope   county ; 
the  Hon.  John  Olney,  Judge,  presiding. 

Mr.  James  M.  Warrex,  for  the  plaintiffs  in  error. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court  : 

It  appears  from  the  record  in  this  case,  that  on  the  15th  day 
of  June,  1863,  plaintiffs  in  error  filed  a  bill  in  chancery, 
against  A.  Y.  Hight  and  defendants  in  error.  The  bill 
alleges  that  on  the  30th  day  of  June,  1860,  Hight  and  Robert 
Stewart,  by  the  style  of  Hight  &  Stewart,  were  indebted  to 
complainants  in  the  sum  of  $662.47,  for  which  they  executed 
their  note,  due  one  day  after  date,  and  payable  to  complain- 
ants; that  afterwards,  on  the  10th  day  of  April,  1861,  Stew- 
art departed  this  life,  and  at  the  April  term,  1863,  of  the 
Pope  circuit  court,  complainants  obtained  a  judgment  against 
Hight,  as  surviving  partner  of  the  firm  of  Hight  &  Stewart, 
for  the  sum  of  $834.68,  the  amount  of  the  note  and  interest; 
that  Hight  was  insolvent  and  the  judgment  was  unavailing; 
that  Stewart,  at  the  time  of  his  death,  was  seized  of  certain 
lands  described  in  the  bill,  and  that  he  left  apj^ellees  as  his 
heirs  at  law  surviving  him  ;  that  no  administration  had  been 
granted  on  his  estate. 

At  the  August  term,  1863,  a  demurrer  was  filed  to  this  bill, 
and  complainants  thereupon,  upon  leave  of  the  court,  amended 
bv  changing  it  to  a  creditor's  bill,  and  that  Hight  had  departed 
this  life  since  filing  the  original  bill,  and  that  his  estate  was 
insolvent.  At  the  March  term,  1868,  complainants  again 
amended  their  bill,  to  obviate  the  answer  which  set  up  that 
the  note  was  executed  by  Hight,  after  the  firm  had  been  dis- 
solved by  Stewart's  death. 

The  amended  bill  charges,  if  Stewart  was  dead  when  the 
note  was  executed,  complainants  were  not  cognizant  of  the 
fact ;  that  Hight  was  the  active  partner,  and  purchased  all 
the  goods  for  the  firm  ;  that  the  note  was  executed  by  Hight 
and  accepted  by  them;  that  the  consideration  for  which  the 
note  was  given  was  goods,  wares,  and  merchandise,  sold  and 
delivered  to  Hight  and  Stewart,  between  the  first  day  of  April 
and  the  12th  day  of  October,  1859  ;  that  the  amount  of  goods 
sold    to   them    between    those    dates   was   $3340.06,  and    the 
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amount  paid  thereon  was  $2449.99,  leaving  a  balance  due  on 
the  6th  of  December,  1859,  of  $890.07,  at  which  time  there 
was  paid  |250,  leaving  the  balance  due  of  $662.47,  for  which 
the  note  wiis  given.  And  claims,  tliat  if  Stewart  was  dead 
when  the  note  was  given,  the  execution  of  the  note  by  Hight 
did  not  release  Stewart's  estate  from  liability  to  pay  the  debt, 
as  it  remained  due  and  unpaid. 

At  the  May  term,  1868,  defendants  in  error  filed  a  demur- 
rer, which  the  court  sustained,  and  dismissed  the  bill.  And 
the  record  is  brouoht  to  this  court  and  we  are  asked  to  reverse 
that  decree. 

Defendants  in  error  having  failed  to  file  a  brief  in  the  case, 
it  was  submitted  by  plaintiffs  in  error  on  their  abstract  and 
brief  The  first  question  presented  by  this  record  'is,  whether, 
from  the  facts  charged  in  the  bill,  it  appears  that  plaintiffs  in 
error  have  a  lien  on  the  real  estate  of  which  Stewart  died 
seized.  In  the  case  of  Vansyckle  v.  Richardson,  13  111.  171, 
it  was  held,  that  under  our  statute,  the  lands  of  an  intestate 
are  held  subject  to  the  payment  of  his  debts.  After  the  per- 
sonal estate  has  been  applied  for  that  purpose,  it  is  made  the 
duty  of  the  administrator  to  apply  to  the  proper  court  and 
obtain  a  license  to  sell  such  portion  of  the  real  estate  as  will 
discharge  the  residue  of  the  debts.  It  was,  hoM^ever,  said,  the 
lien  was  not  perpetual,  but  might  be  lost  by  gross  laches  or 
unreasonable  delay  ;  that  the  real  estate  descends  to  the  heir 
with  this  charge  resting  upon  it. 

Again,  in  the  case  of  McCoy  v.  Morroic,  18  111.  519,  the 
doctrine  was  fully  recognized  and  applied  to  that  case.  But 
owing  to  the  delay  in  enforcing  the  lien  it  was  held  to  be  lost, 
and  the  creditor  barred  from  its  assertion.  The  same  rule 
has  been  recognized  in  subsequent  cases.  So  that  it  may  be 
regarded  as  the  settled  law  of  this  court.  Being  a  lien  that 
attaches  to  and  attends  the  land  until  lost,  whether  in  the 
hands  of  the  heir  or  his  grantee,  it  may  be  enforced  by  an 
application  of  the  administrator  to  the  proper  court  for  license 
to  sell  it,  and  apply  the  proceeds  to  the  payment  of  the  debts 
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of  decedent.  This  the  statute  has  authorized  to  be  done,  and 
thus  render  the  lien  productive. 

The  question  then  arises  whether  the  same  end  may  be 
attained  by  a  creditor's  bill  in  equity.  Equity  has  always 
exercised  jurisdiction  to  enforce  liens  which  attach'  to  real 
property,  in  favor  of  creditors,  and  the  bill  filed  for  that  pur- 
pose, which  has  long  been  in  use,  has  come  to  be  known  in 
practice  as  a  creditor's  bill.  It  appears  that  in  the  case  of 
Vansyckle  v.  Richardson,  supra,  a  part  of  the  creditors  filed  a 
bill  against  the  heir,  the  trustee  to  whom  he,  as  surviving 
partner,  had  conveyed  the  real  estate  for  the  use  of  another 
portion  of  the  creditors,  and  a  number  of  purchasers  under 
execution  against  the  surviving  partner,  who  was  also  the  heir, 
and  to  whom  the  real  estate  of  his  deceased  partners  had  des- 
cended. The  court  entertained  jurisdiction  and  decreed  the 
relief  sought.  In  that  case  the  complication  of  rights  which 
had  intervened  were  sufficient  to  have  authorized  the  court  to 
take  jurisdiction,  for  the  jjurpose  of  settling  the  equities  of  all 
the  parties,  and  thus  prevent  a  multiplicity  of  suits  at  law, 
and  it  seems  no  question  of  the  jurisdiction  was  raised,  and 
the  court  heard  the  cause  and  enforced  the  lien. 

In  this  case,  however,  there  is  no  traversable  allegation  that 
there  are  no  assets  or  personal  property,  out  of  which  the  debt 
could  be  made  by  administration.  The  creditor's  lien  is 
only  a  secondary  one,  depending  upon  whether  there  are  j)er- 
sonal  assets.  It  is  not  until  they  are  exhausted  that  the 
administrator  is  authorized  to  ap})ly  for  leave  to  sell  real 
estate  for  :he  payment  of  debts.  This  is  the  condition  upon 
which  he  is  authorized  to  act,  and  the  creditor  could  not  be 
placed  in  a  better  position  than  the  administrator.  If  there 
are  assets,  the  law  has  appropriated  them  to  the  payment  of 
this  and  all  other  debts  the  testator  may  have  owed,  and  they 
should  be  exhausted  by  administration  before  the  lien  on  real 
estate  could  be  made  available. 

Again,  there  is  no  positive  and  traversable  allegation  that 
there  are  no  other  creditors  of  Stewart's  estate.     If  there  are, 
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then  plaintiffs  in  error  have  no  superior  claim  or  lien  to 
theirs.  And  in  case  there  are  other  creditors,  to  entertain  this 
bill  would  be  to  transfer  the  settlement  and  administration  of 
the  estate  to  a  court  of  equity,  whilst  the  statute  has  desig- 
nated another  tribunal  and  prescribed  a  different  mode  for 
the  settlement  and  distribution  of  estates,  more  expeditious 
and  less  expensive  than  in  a  court  of  chancery. 

There  are,  however,  cases,  where  there  are  complicated 
equities,  which  might  authorize  a  court  of  equity  to  entertain 
jurisdiction,  and  having  done  so,  it  would  retain  the  case  and 
do  complete  equity  to  the  parties.  But  in  this  case  the  facts 
are  simple,  and  we  can  see  no  reason  for  taking  the  case  out 
of  the  usual  course  of  administration.  If  letters  of  admini- 
stration should  be  granted,  no  reason  is  perceived  why  the 
claim  of  plaintiffs  in  error  should  not  be  allowed  against 
Stewart's  estate,  if  just  and  subsisting,  or  that  would  prevent 
the  administrator  from  applying  for  an  order  for  the  sale  of 
this  land.  Although  equitable,  the  claim  is  cognizable  in  the 
probate  court.     Moore  v.  Rogers,  19  111.  348. 

The  allegations  in  this  bill  were  not  sufficient  to  give  the 
court  jurisdiction,  and  the  decree  of  the  court  below  must  be 
affirmed. 

Decree  affii-med. 

Subsequently,  upon  a  rehearing  of  the  cause,  the  following 
additional  opinion  was  filed : 

Per  Curiam  :  A  rehearing  having  been  allowed  in  this 
case,  we  have  carefully  re-examined  the  case,  and  the  opin- 
ion of  the  court  as  prepared  by  Mr.  Justice  Walker.  We 
are  fully  satisfied  with  the  former  decision  of  the  case,  and 
with  the  grounds  upon  which  the  opinion  is  based  as  well 
as   the   reasons  urged    in  their  support.     The   decree  of  the 

oourt  below  must,  therefore,  be  affirmed. 

Decree  afftrmed. 
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Edward  C.  Mills 

V. 

JosiAH  F.  Wooters. 

T'R^SFASS— for  iaHnr/  personal  property — xclietlier  it  will  lie.  In  an  action 
of  trespass  for  the  forcible  taking  of  a  cow,  it  appeared  the  plaintiff  had 
Bold  the  cow,  and  the  defendant  purchased  the  animal  from  his  vendee,  and 
at  the  time  of  the  taking  she  was  in  the  possession  of  a  third  parfj',  and 
the  plaintiff  told  the  defendant  he  had  sold  her,  and  that  he  might  take 
her:  i/eW,  there  was  no  trespass,  although  the  defendant,  in  taking  his 
property,  used  such  violence  as  amounted  to  a  breach  of  the  peace. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  John  B.  Kagy  and  Mr.  B.  B.  Smith,  for  the  appellant. 
Messrs.  Casey  &  Dwight,  for  the  appellee. 

Per  Curiam  :  Appellant  brought  an  action  of  trespass, 
for  the  forcible  taking  of  a  cow. 

The  facts  are,  briefly  :  that  the  cow,  at  the  time  of  the  alleged 
taking,  was  in  the  possession  of  a  third  party;  that  appellant 
had  sold  her  to  one  Oliver  for  |35,  and  had  received  in  pay- 
ment $29,  and  that  appellee  had  purchased  her  of  Oliver  and 
paid  for  her,  and  in  a  conversation  between  the  parties,  appel- 
lant said,  he  had  sold  her  to  Oliver,  and  that  appellee  might 
take  her. 

It  is  contended,  in  argument,  that  the  alleged  trespass  was 
an  outrageous  invasion  of  the  rights  of  the  citizen.  The 
language  of  appellee,  at  the  time  he  took  the  cow,  was  repre- 
hensible. He,  and  those  with  him,  may  have  been  guilty 
of  a  riot.     A  breach  of  the  peace  may  have  been  committed. 

All  this  would  not  constitute  trespass  in  the  taking  of  the 
propertv.  Consent  was  given  for  that,  and  then  the  payment 
was  made  to  Oliver.  The  jiroperty  then  belonged  to  appellee. 
He  was  the  owner,  and  had  the  right  to  use  sufficient  force  to 
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obtain   possession.     He   Avas  not,  however,  justified    in   com- 
mitting an  assault,  or  a  breach  of  the  peace. 

After  the  agreement  between  the  parties  it  would  be  mani- 
festly unjust,  and  in  violation  of  every  principle  of  law  and 
right,  to  permit  a])pellant  to  retain  the  cow.  He  must  abide 
by  his  promise  fairly  made. 

The  judgment  must  be  affirmed. 

Judgment  afirmed. 


The  St.  Louis,  Vandalia  &  Terre  Haute  Railroad 

Company 

Michael  Mollet. 

1.  Assessment  op  damages  for  right  of  way  for  a  rnilroad — wliat  are 
proper  subjects  therefor.  All  injuries  which  are  appreciable,  and  which 
result  to  the  owner  of  land  from  the  construction  of  a  railroad  over  the 
same,  are  legitimate  subjects  iu  the  estimatiou  of  damages,  iu  a  proceeding 
for  condemning  the  right  of  way. 

2.  If  fruit  trees,  which  are  upon  the  laud  taken,  were  not  iucluded  in 
the  damages  for  the  laud  itself,  they  may  properly  be  the  subject  of  a  sepa- 
rate assessment.  The  mode  of  assessment  is  immaterial,  so  that  the  dam- 
ages are  assessed  fairly  and  truly. 

3.  So,  where  ditching  the  adjacent  land  becomes  necessary  by  reason  of 
embankments  thrown  up  for  the  road,  the  expense  thereof  is  a  proper  ele- 
ment to  be  considered  iu  assessing  the  damages. 

4.  But  cattle  guards  are  not  proper  subjects  for  such  an  assessment, 
because  they  could  enter  into  the  estimate  only  on  the  hypothesis  that  the 
proprietor  of  the  land  may  construct  them,  which  he  would  have  no  right 
to  do,  except  by  permission  of  the  company. 

Appeal  from  the    Circuit  Court    of  Monroe    county  ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 
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This  was  a  proceeding  by  the  railroad  company  to  condemn 
the  riglit  of  way  for  its  road  over  the  land  of  Mollet.  Dam- 
ages were  assessed,  and  a  judgment  rendered  therefor,  from 
which  the  company  appealed. 

Mr.  JoHX  ScHOLFiELD,  for  the  appellants. 

Messrs.  Hay  &  Kxispel,  for  the  appellee. 

Per  Curiam  :  As  the  judgment  must  be  reversed,  we  shall 
not  discuss  the  sufficiency  of  the  evidence  as  to  the  title  of  the 
claimant  to  the  land  proposed  to  be  condemned,  nor  the  exces- 
sive character  of  the  damages,  as  claimed.  The  deficiency,  if 
it  exist,  can  be  supplied  by  proof;  and  as  to  the  other,  we  shall 
not  forestall  the  action  of  the  jury,  upon  another  trial. 

It  is,  however,  contended  that  the  apple  trees,  the  ditching 
and  the  cattle  guards  were  not  proper  subjects  for  the  assess- 
ment of  damages. 

If  the  apple  trees  destroyed,  and  the  expense  for  ditching, 
or  either  of  them,  were  included  in  the  general  estimate  for 
damages  to  the  land,  then  there  should  be  no  separate  assess- 
ment, as  to  them.  The  trees  were  upon  the  land  taken  for  the 
right  of  way,  and  their  use  destroyed,  according  to  the  evi- 
dence. If  they  were  not  included  in  the  damages  for  the  land 
taken,  they  might  properly  be  the  subject  of  a  separate  assess- 
ment. 

The  mode  of  assessment  is  wholly  immaterial,  so  that  the 
damages  are  assessed  fairly  and  truly. 

It  is  true,  that  railroad  companies  are  under  no  obligation 
to  ditch  land  over  which  the  road  runs,  but  the  necessity  and 
expense  of  ditching  -can  be  determined  in  this  proceeding  as 
well  as  afterwards. 

The  assessment  of  damages  for  ditching,  in  this  case,  does 
not  necessarily  anticij)ate  an  injury.  The  road  had  been  con- 
structed, the  embankments  nuide,  and  persons  acquainted  with 
the  topography  of  the  land  could  observe  and  appreciate  the 
necessity  for  ditching,  at  the  present  time,  as  well  as  in  the 
future. 
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All  injuries,  which  are  appreciable,  and  which  result  from 
the  construction  of  the  road,  are  legitimate  subjects  iu  the 
estimation  of  the  damages.  A.  &  S.  R.  B.  Co.  v.  Carpenter, 
14  111.  191.  If,  by  the  erection  of  embankments,  land  is  sub- 
merged, and  rendered  unfit  for  use  and  cultivation,  the  injury 
can  readily  be  appreciated. 

The  estimate  for  cattle  guards  must  be  based  upon  the  hypo- 
thesis that  the  proprietor  of  the  land  may  construct  them. 
After  the  company  has  obtained  the  right  of  way,  and  the  con- 
sequent right  of  operating  its  road,  these  rights  must  be  main- 
tained. Their  protection  is  essential  to  the  enjoyment  by  the 
company  of  its  franchises,  and  to  the  security  of  the  public. 
The  owner  of  the  adjoining  land  can  not  be  permitted,  without 
the  consent  of  the  company,  to  do  any  act  which  may  obstruct 
the  road.  The  construction  of  cattle  guards  under  a  railroad 
track  is  an  obstruction  to  the  free  use  of  the  right  of  way. 
A.  &  8.  E.  R.  Co.  V.  Baugh,  14  111.  211. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


"William  M.  Logan 


Harvey  B.  Lucas  et  al. 

1.  State  and  Federal  courts — neither  can  interfere  with  t?ie  process  of 
the  other.  The  State  courts  can  not  enjoiu  proceedings  iu  the  courts  of  the 
United  States,  nor  the  latter  iu  the  former  courts. 

2.  The  defendant  in  an  execution  issued  upon  a  judgment  rendered  in 
the  circuit  court  of  the  United  States,  upon  bill  filed  iu  a  State  court,  sought 
to  enjoin,  not  directly,  the  plaintiff  in  the  judgment,  or  the  United  States 
officer  charged  with  the  execution,  but  only  a  tliird  person,  who,  it  was 
alleged,  caused  the  execution  to  be  issued,  and  controlled  the  same,  and 
asked  that  he  might  be  restrained  from  any  further  action  in  respect  to  the 
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execution,  or  in  the  collection  of  the  judgment,  and  that  he  be  required  to 
command  the  officer  having  tlie  execution,  to  take  no  further  proceedings 
uudcr  it.  This  was  regarded  as  an  attempted  interference  with  the  execu- 
tion of  process  from  a  United  States  court,  and  withiu  the  rule  prohibiting 
such  interference  by  a  State  court. 

3.  Chancery — wfiether  a  bill  icill  be  retained  after  its  principal  purpose 
Juts  failed.  Where  a  bill  was  filed  for  the  purposes  of  an  injunction,  and 
also  asked  an  accounting  between  partners,  but  the  bill  showed  there  had 
already  been  a  settlement  between  the  partners  and  a  balance  due  the  com- 
plainant agreed  upon,  it  being  determined  the  injunction  would  not  lie,  it 
was  Jield,  the  bill  could  not  be  retained  for  the  mere  purpose  of  compelling 
the  payment  of  the  balance  struck  on  the  settlement  between  the  partners, 
the  complainant  having  an  adequate  remedj'  at  law  therefor,  and  there 
being  no  allegation  of  fraud  or  error  in  the  settlement  as  aground  for  equi- 
table cognizance. 

Appeal  from  the  Circuit  Court  of  Washington  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  J.  M.  Durham,  for  the  appellant. 

Mr.  John  Pate,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

It  is  a  well  recognized  doctrine,  that  the  State  courts  can 
not  enjoin  proceedings  in  the  courts  of  the  United  States,  nor 
the  latter  in  the  former  courts.  2  Story's  Eq.  Ju.  sec.  900 ; 
Munson  V.  Harroun,  34  111.  422. 

Although  the  bill  in  this  case  does  not  seek  to  enjoin, 
directly,  R.  W.  Booth  &  Co.,  the  plaintiffs  in  the  judgment  in 
the  United  States  Circuit  Court,  upon  which  the  execution 
issued,  or  the  United  States  officer  charged  with  the  execu- 
tion, but  only  the  appellees,  Harvey  B.  &  Luna  Lucas, 
yet  the  bill  alleges,  that  the  appellees  caused  the  execution  to 
be  issued,  and  that  they  control  it,  and  asks  that  they  may  be 
restrained  from  any  further  action  in  respect  to  the  execution, 
or  in  the  collection  of  the  judgment,  and  that  they  be  required 
to  command  the  officer  having  the  execution,  to  take  no  fur- 
ther proceedings  under  it. 
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This  nmst  be  regarded  as  an  attempted  interference  with 
the  execution  of  process  from  a  United  States  court. 

Apparently,  aside  from  the  allegations  of  the  bill,  R.  W. 
Booth  &  Co.,  the  plaintiffs  in  the  judgment  in  the  circuit  court 
of  the  United  States,  were  proceeding  in  the  collection  of  their 
judgment  for  their  own  benefit,  by  a  writ  of  execution — they 
might  properly  resort  to  the  aid  of  the  appellees,  or  either  of 
them,  in  the  matter — and  to  restrain  the  exercise  of  such 
agency,  interferes  to  that  extent  with  the  execution  of  the 
process. 

On  the  showing  of  the  bill,  the  judgment  had  been  paid  by 
Lucas,  the  co-defendant  of  Logan,  and  on  motion  of  Logan, 
before  the  court  which  rendered  the  judgment,  that  court 
might  have  set  aside  the  execution,  and  caused  satisfaction  to 
have  been  entered  of  record  of  the  judgment.  Bussell  v. 
Hngunin  et  al.  1  Scam.  563.  This,  or  any  other  proper  relief, 
in  full,  that  court  was  entirely  competent  to  administer ;  and 
the  application  of  the  appellant  should  have  been  there,  rather 
than  to  a  State  court,  for  redress. 

So  far  as  the  bill  for  an  injunction  was  concerned,  it  was 
rightly  dismissed. 

Should  it  have  been  retained  for  any  other  purpose  ? 

There  is  an  allegation  in  the  bill,  that  there  has  never  been 
any  final  settlement  between  the  parties,  of  their  jiartnership 
matters,  and  that,  upon  a  fair  settlement  of  them,  there  would 
be  due  the  complainant, in  his  opinion,  $4,000  or  thereabouts; 
and  the  bill  prays  that  a  final  account  may  be  taken  of  all  the 
partnership  matters. 

The  partnership  was  in  a  retail  mercantile  business,  in  the 
town  of  Kichview,  in  Washington  county,  in  this  State,  com- 
mencing in  1856,  and  continuing  till  March,  1858,  when  it  was 
discontinued,  and  the  bill  alleges  the  partnership  effects  were 
turned  over  to  the  control  of  Lucas,  he  agreeing  to  pay  all  the 
debts  of  the  firm,  and  that  there  M'as  a  balance  struck  of  the 
partnership  matters,  and  it  was  estimated  there  was  then  clue 
the  complainant  the  sum  of  $1,664,  or  thereabouts. 
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Notwithstanding  the  general  allegation,  that  there  had  never 
been  any  final  settlement  of  the  partnership  matters,  it  would 
appear,  from  other  parts  of  the  bill,  that  there  had  been  a  set- 
tlement, and  the  balance  due  the  complainant,  found  ;  and  as 
no  fraud  or  error  is  suggested  in  the  finding  of  it,  but  on  the 
contrary  it  is  made  a  cause  of  complaint,  that  Lucas  has  not 
paid  the  sum  of  $1,664,  the  balance  found  due,  thereby  show- 
ing it  to  be  relied  on  as  a  balance  struck,  no  case  is  made  by 
the  bill  for  the  taking  of  an  account.  The  real  causes  of  com- 
plaint, beside  the  judgment  and  execution  in  question,  seem  to 
be  the  non-payment  of  this  sum  of  $1,664,  and  the  partner- 
ship debts,  according  to  the  agreement  of  Lucas.  But,  for  the 
non-payment  of  this  sum,  and  the  violation  of  Lucas's  agree- 
ment in  not  paying  the  partnership  debts,  the  complainant  has 
a  sufficient  remedy  at  law. 

We  are  of  opinion  the  bill  was  rightly  dismissed,  and  the 
decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


John  Trottee 

V. 

Basil  B.  Smith  et  al. 

1.  Bill  to  redeem — loliere  a  judgment  debtor  has  been  induced  to  let  the 
statutory  period  for  redemption  expire.  A  judgment  debtor,  whose  ];viid  had 
been  sold  under  execution,  was  induced  to  allow  the  time  prescribed  by 
the  statute  for  liim  to  redeem,  to  pass  without  making  redemption,  on  the 
promise  of  another  that  he  would  aid  him  in  redeeming  after  the  twelve 
mouths  expired,  through  a  judgment  creditor.  Accordingly,  before  the 
time  for  redemption  by  a  judgment  creditor  had  expired,  the  debtor  con- 
fessed a  judgment  in  favor  of  the  party  thus  promising  to  aid  him,  and  of 
another,  an  attorney  at  law,  who  had  advised  the  same  course,  for  the  pur- 
pose of  such  redemption,  and  these  judgment  creditors  redeemed  the 
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promise  from  the  original  sale,  and  the  attorney,  having  purchased  the 
interest  of  the  other,  obtained  a  sheriflTs  deed,  and  refused  to  permit  the 
debtor  to  redeem 'from  him:  Held,  upon  bill  filed  for  that  purpose,  the 
debtor,  under  the  circumstances,  was  entitled  to  redeem  from  the  party  vrho. 
had  thus  acquired  the  title.  Having  lost  his  right  to  redeem  under  the 
statute  by  reason  of  tiie  promise  of  assistance,  the  party  making  that 
promise  could  not  be  allowed  to  disappoint  the  expectation  he  had  created 
in  the  debtor's  mind  that  the  redemption  should  be  for  his  benefit. 

2.  Attorney  and  client.  Nor  could  the  attorney,  who  had  participa- 
ted in  the  redemption,  and  finally  obtained  the  title,  stand  in  any  difi'erent 

,  attitude  towards  the  debtor,  for  while  he  made  no  promise  of  aid  in  respect 
to  a  redemption  by  a  judgment  creditor,  he  advised  the  debtor,  when  con- 
sulted by  him  on  the  subject,  not  to  redeem  as  a  judgment  debtor,  but  to 
make  redemption  after  the  twelve  months,  in  the  other  mode.  The  relation 
of  the  attorney,  in  that  capacity,  to  the  transaction,  would  prevent  him 
from  holding  the  laud  as  against  his  client. 

3.  Moreover,  if  it  had  been  agreed  between  the  debtor  and  the  attorney 
that  the  latter  should  retain  the  land  under  his  redemption,  such  an  agree- 
ment would  not  be  binding  upon  the  client.  The  land  was  worth  nearly 
four  times  the  amount  required  to  make  the  redemption,  and  under  such 
circumstances  so  unreasonable  a  contract  between  an  attorney  and  his 
client  will  not  be  sustained. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Messrs.  Willard  &  Jones,  for  the  plaintiff  in  error. 

Mr.  M.  Sch^FFER,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

This  was  a  bill  to  redeem,  brought  by  Trotter  against  Smith 
and  Gaines,  and  dismissed  by  the  circuit  court  on  the  final 
hearing.     The  record  discloses  the  following  state  of  facts : 

In  January,  1868,  Trotter  bought  the  land  in  controversy. 
It  was  subject  to  a  mortgage  in  favor  of  one  Yandes,  which 
was  foreclosed  at  the  March  term,  1868,  and  in  May,  1868,  it 
was  sold  under  the  decree  and  bought  by  Yandes  for  $844.37. 

At  the  August  term,  1868,  Trotter's  wife  obtained  a  decree 

of  divorce,  and  also  a  decree  for  alimony  for  $1100,  of  which 
16— 59th  III. 
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the  sum  of  $100  was  to  be  paid  January  1st,  1869,  and  the 
sum  of  $1000  January  1st,  1870. 

Trotter  having  failed  to  redeem  the  land  within  twelve 
months  after  the  sale  under  the  decree  of  foreclosure,  one 
Dickens,  to  whom  the  decree  for  alimony  had  been  assigned, 
redeemed  as  a  judgment  creditor,  and,  at  the  sale  under  his 
execution,  purchased  the  property  for  the  amount  paid  by  him 
to  redeem,  and  the  $100  of  alimony  then  due. 

On  the  last  day  of  the  sixty  days  allowed  for  a  second 
redemj)tion.  Trotter  confessed  a  judgment  for  $100  in  favor 
of  Smith  and  Gaines,  by  virtue  of  which  they  redeemed  the 
land,  and  no  further  redemption  being  made,  at  the  expiration 
of  sixty  days,  Smith,  who  had  bought  the  interest  of  Gaines, 
received  a  sheriff's  deed.  Smith  paid  Gaines  the  money 
advanced  by  him  to  redeem,  and  $125  in  addition  thereto.  In 
the  December  following,  Smith  demanded  possession  of  the 
land,  and  Trotter  asked  to  be  i)ermitted  to  redeem.  Smith 
refused  this,  and  brought  an  action  to  recover  the  possession, 
and  Trotter  filed  his  bill  in  this  suit. 

The  parties  themselves  were  witnesses,  and  the  only  witnesses 
who  had  any  knowledge  of  the  arrangement  by  which  the 
redemption  was  effected.  Smith  is  an  attorney  at  law.  Trot- 
ter swears  that  before  the  twelve  months  after  the  first  sale 
expired,  he  consulted  Smith  on  tliis  and  other  matters,  and 
was  advised  by  him  not  to  redeem  within  the  twelve  months, 
but  to  confess  a  judgment  and  redeem  in  the  ensuing  three 
months  through  the  judgment  creditor.  He  further  testifies 
that  Smith  offered  to  act  for  him  in  that  capacity.  Smith,  in 
his  testimony,  does  not  deny  this  statement,  and  makes  no  ref- 
erence to  it.  The  subsequent  negotiations  in  regard  to  redemp- 
tion were  made  between  Trotter  and  Gaines,  but  this  advice, 
if  given  by  Smith,  as  stated,  tends  to  show  why  Trotter  per- 
mitted the  twelve  months  to  expire  without  redeeming.  'J'hat 
he  could  have  raised  the  money  to  redeem  is  proven.  The] 
land  was  worth,  as  admitted  by  Smith,  from  $3500  to  $4000.  | 
The  amount  then  necessary  in  order  to  redeem  was  less  than  I 
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$1200,  and  Trotter  was  offered  $2400  for  the  land  by  one  per- 
son, and  $1000  for  forty  acres  of  it  by  another,  both  of  whom 
testify  to  their  Avillingness  to  purchase. 

About  the  time  the  twelve  months  expired,  Trotter  had 
several  conversations  with  Gaines  in  regard  to  redemption. 
Gaines  finally  agreed  to  aid  him,  and  they  went  to  the  office 
of  Smith  for  further  advice.  Smith  then  agreed  to  unite  with 
Gaines  in  making  the  redemption,  and  the  judgment  Mas  con- 
fessed to  them  jointly  for  that  purpose.  Smith  and  Gaines 
both  testify  that  it  was  then  fully  explained  to  Trotter  thai  his 
interest  in  the  land  was  entirely  lost.  This  is  admitted  by 
Trotter,  but  it  is  not  inconsistent  with  the  residue  of  his  testi- 
mony, as  he  knew  his  own  right  to  redeem  was  gone,  and  that 
he  had  permitted  it  to  expire  under  the  advice  of  Smith,  with 
the  expectation  of  raising  the  money  and  redeeming  through 
a  judgment  creditor.  Smith  and  Gaines,  however,  further 
testify  that  it  was  agreed  between  all  the  parties  that  the  only 
benefit  to  be  derived  by  Trotter  from  the  proposed  redemption 
was,  that  he  was  to  be  permitted  to  gather  and  remove  the  corn 
crop  on  the  land,  worth  about  $250.     This  is  denied  by  Trotter. 

The  case  is  by  no  means  free  from  doubt,  but  we  are  of 
opinion  that  all  the  circumstances  require  us  to  permit  a 
redemption,  especially  as  such  a  decree  imposes  no  loss  or 
hardship  upon  either  party.  The  business  was  managed  with 
singular  carelessness  by  Trotter,  but  the  evidence  leads  us  to 
the  conclusion  that  he  was  a  simple  and  credulous  man,  who 
trusted  implicitly  to  Gaines'  professed  willingness  to  aid  him. 
The  fact,  that  he  could  have  sold  the  land  for  twice  the  sum 
necessary  to  redeem,  is  clear,  and  we  can  only  account  for  his 
not  doing  so  by  his  reliance  on  the  promise  of  Gaines  to 
redeem  for  him,  and  thus  enable  him  to  save  the  farm,  which 
was  worth  much  more  than  the  price  offered.  He  testifies, 
that  Gaines  dissuaded  him  from  selling,  saying,  that  he  did 
not  wish  Wolf,  the  person  desiring  to  buy,  to  have  the  land, 
and  that  he  would  himself  redeem.  This  is  denied  by  Gaines, 
but  as  we   have  just   stated,  Trotter's   conduct   can   only   be 
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explained  by  his  reliance  upon  Gaines.  Gaines  also  ex- 
pressed to  others  his  intention  to  help  Trotter,  and  the  fact 
that  he  subsequently  sold  his  interest  in  the  land  for  a  trifling^ 
advance,  and  the  further  fact  that  he  gave  as  a  reason  there- 
for, to  one  of  the  witnesses,  that  there  would  be  litigation 
about  the  property,  strengthen  the  theory  that  he  knew  Trot- 
ter had  acted  under  the  belief  that  the  redemption  was  to  be 
effected,  by  Gaines,  for  his  benefit.  Admitting  that  Smith 
and  Gaines  are  correct  in  testifying,  that  when  the  judgment 
was  finally  confessed,  Trotter  was  told  he  could  have  no  in- 
terest in  the  land  besides  the  corn  crop,  it  was  then  the  last 
day  for  redemption,  and  too,  late  for  Gaines  to  impose  new  and 
unreasonable  terms,  if  Trotter  had  been  induced  by  his  prom- 
ises to  let  the  time  pass  until  it  was  impossible  for  him  to  seek 
other  friends,  or  adopt  other  modes  of  effecting  a  redemption. 
We  presume,  however,  the  fact  to  be,  not  that  Gaines  intended 
to  deceive  Trotter  from  the  beginning,  but  that,  while  having 
no  definite  plan  as  to  the  terms  of  making  the  redemption,  he 
created  in  the  mind  of  Trotter  a  firm  belief  that  the  redemp- 
tion would  be  made  for  the  latter's  benefit,  so  as  to  permit  hira 
to  re-acquire  the  title  to  the  land  on  reasonable  terms.  This 
expectation  he  can  not  equitably  disappoint. 

The  position  of  Smith  is  no  stronger  than  that  of  Gaines. 
It  is  true,  he  had  had  no  negotiations  with  Trotter,  and  had 
made  him  no  promises.  But  he  had  himself,  in  the  first  in- 
stance, advised  Trotter  to  adopt  this  mode  of  redemption,  and 
when  he  suddenly  united  with  Gaines  in  becoming  a  nominal 
judgment  creditor  in  order  to  redeem,  Trotter  had  the  right 
to  hold  him  subject  to  the  same  equities  which  would  control 
the  title  to  be  acquired  by  Gaines.  He  was  in  a  position 
where  he  could  not  be  permitted  to  make  an  unconscionable 
barirain  for  his  own  benefit.  He  had  acted  as  Trotter's  ad- 
viser,  and  his  advice  had  led  to  the  existing  situation.  Gaines 
and  Trotter  were  at  that  moment  consulting  him  as  an  attor- 
ney. The  wise  policy  of  the  law,  controlling  the  relation  of 
attorney  and  client,  forbids  us  to  recognize  as  valid  such  a 
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contract  as  that  upon  which  defendants  insist,  when  made 
under  such  circumstances.  Smitli  was  under  no  obligation  to 
redeem  on  any  terras,  but  choosing  to  assist  Gaines  in  doing 
so,  he  can  not  take  from  liis  client,  though  only  a  quasi  client, 
land  worth  nearly  four  times  the  money  to  be  advanced,  and 
claim  that  the  transaction  was  relieved  of  all  objection  by  the 
permission  to  Trotter  to  remove  his  crop  of  corn. 

It  does  not  mend  the  matter  to  say  that  Trotter's  interest 
in  the  land  was  legally  gone,  and  if  Smith  and  Gaines  did  not 
acquire  the  title  for  a  small  fraction  of  its  value,  some  other 
person  would  have  done  so.  It  is  enough  to  say  that  Smith 
could  not  thus  acquire  it.  He  and  Trotter  were  in  no  position 
to  deal  with  each  other  on  equal  terms,  and  under  such  cir- 
cumstances it  has  long  been  the  rule  of  law,  that  an  unreason- 
able contract  between  an  attorney  and  his  client  will  not  be 
sustained. 

As  already  remarked,  we  have  been  somewhat  perplexed  as 
to  the  merits  of  this  case,  but  we  have  arrived  at  the  conclu- 
sion that  the  decree  must  be  reversed  and  the  cause  remanded, 
with  directions  to  render  a  decree  authorizing  Trotter  to 
redeem  by  paying  to  Smith  the  amount  of  the  judgment  con- 
fessed in  favor  of  Gaines  and  Smith,  with  six  per  cent  interest 
thereon,  and  the  amount  of  the  redemption  money  paid  by 
them  with  like  interest,  and  whatever  taxes  Smith  may  have 
paid.  On  the  other  hand,  Smith  will  be  chargeable  with 
whatever  rents  and  profits  he  may  have  received.  On  the 
failure  to  pay  this  sum  within  a  reasonable  time,  to  be  fixed  by 
the  court,  the  land  will  be  sold  for  that  purpose,  and  the  sur- 
plus disposed  of  as  the  court  may  direct. 

Decree  reversed. 
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Joshua  E.  Sandifer 

V. 

Thomas  H.  Hoard.  • 

1.  Evidence — admissions  of  prior  holder  of  a  note,  as  against  a  subse- 
quent assignee.  Where  the  holder  of  a  chose  in  action  already  matured^ 
makes  admissions  and  declarations  against  his  interest  in  respect  thereto^ 
while  such  holder,  such  admissions  and  declarations  are  competent  as  orig- 
inal evidence  against  an  assignee  after  maturity. 

2.  So  in  an  action  on  a  promissory  note,  by  an  assignee  thereof,  against 
the  maker,  where  the  defendant  pleaded  payment  to  the  payee  while  he 
was  holder  of  the  note,  and  averred  the  note  was  assigned  to  plaintiff  after 
maturity,  it  was  Md,  that,  for  the  purpose  of  showing  the  defense  of  pay- 
ment, admissions  and  declarations  of  the  payee  made  while  the  note  was 
held  by  him,  and  after  it  was  due,  to  the  effect  that  it  had  been  paid  by  the 
maker,  were  admissible  as  evidence. 

3.  Nor  is  the  admissibility  of  such  evidence  affected  by  the  circum- 
stance, whether  or  not  the  declarant  is  a  competent  witness, or  whether  he 
was,  in  fact,  a  witness  for  the  defendant. 

4  The  evidence  was  admissible,  on  the  broad  ground  that  the  declara« 
tiou  was  against  the  interest  of  the  party  making  it,  in  the  nature  of  a  con- 
fession, and,  on  that  account,  so  probably  true  as  to  justify  its  reception. 

Appeal  from  the  County  Court  of  Bond  county ;  the  Hon^ 
Enrico  Gaskins,  Judge,  presiding. 

Mr.  S.  P.  Moore,  for  the  appellant. 

Messrs.  S.  A.  &  A.  C.  Phelps,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court :. 

This  was  assumpsit,  in  the  county  court  of  Bond  county,  by 
appellee,  as  assignee,  against  appellant,  as  maker,  of  a  prom- 
issory note,  whereby  the  latter  promised  to  pay  to  one  G.  J. 
Sandifer,  one  day  after  date,  the  sum  of  $250.  The  declara- 
tion was  special  upon  the  note, and  in  the  common  counts;  ap- 
pellant pleaded  the  general  issue,  and  plea  of  payment  to  payee 
while  holder  of  the  note,  averring  that  the  note  was  assigned 
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to  appellee  after  maturity,  on  which  issue  was  taken  by  trav- 
erse. On  the  trial  before  the  court  and  a  jury,  it  appeared,  be- 
yond controversy,  that  the  note  was  transferred  after  matur- 
ity, and  appellant's  counsel  offered  to  prove,  by  several  wit- 
nesses, the  admissions  and  declarations  *  of  the  payee,  made 
while  the  note  was  held  by  him,  and  after  it  was  due,  to  the 
effect  that  it  had  been  paid  by  the  maker.  This  evidence  was, 
upon  objection  of  appellee's  counsel,  excluded  by  the  court, 
and  exception  taken ;  a  verdict  was  returned  for  the  full 
amount  of  note  and  interest,  and  appellant  moved  for  a  new 
trial,  which  the  court  overruled,  and  gave  judgment  on  the 
verdict,  to  which  ruling  exception  was  also  taken  by  appellant, 
who  appealed  to  this  court,  and  assigns  for  error  the  exclusion 
of  the  evidence  offered,  and  the  decision  overruling  the  mo- 
tion for  a  new  trial. 

The  court  erred  in  excluding  evidence  of  the  declarations  and 
admissions  of  the  payee,  under  the  circumstances  in  evidence. 
Where  the  holder  of  a  chose  in  action,  already  matured,  makes 
admissions  and  declarations  against  his  interest  in  respect 
thereto,  while  such  holder,  such  admissions  and  declarations 
are  competent  as  original  evidence  against  an  assignee  after 
maturity.  Williams  v.  Judy,  3  Gilm.  282.  Nor  is  their  admis- 
sibility affected  by  the  circumstance,  whether  the  declarant  is 
a  competent  witness  or  not,  or  M'hether  he  was,  in  fact,  a  Avit- 
ness  for  the  appellant.  The  evidence  was  admissible,  on  the 
broad  ground  that  the  declaration  was  against  the  interest  of 
the  party  making  it,  in  the  nature  of  a  confession,  and,  on 
that  account,  so  probably  true  as  to  justify  its  reception.  1 
Greenlf.  Ev.  sec.  153. 

For  this  error,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


CASES 


SUPREME  COUPiT  OF  ILimOIS. 


NORTHERN   GRAND  DIVISION 


SEPTEMBER    TERM,    1871, 


Jeremiah  Terwilliger 

V. 

The  Great  Western  Telegraph  Company  et  al. 

1.  Incorporation — telegraph  comipany,  fraudulent  organization.  A  num- 
ber of  persons  organized  a  telegraph  company,  and  one  of  the  num- 
ber subscribed  for  nearly  all  of  the  stock  and  transferred  it  to  another 
person  to  hold  as  trustee,  and  to  represent  and  sell  the  same,  but  no  money 
was  to  be  paid  by  those  organizing  the  company,  and  such  subscriber,  by 
contract  with  the  company,  undertook  to  build  two  thousand  miles  of  line, 
but  the  agreed  price  was  largely  above  the  cost  of  construction ;  au  elec- 
tion was  held,  where  a  large  number  of  well  known  business  men,  not  stock- 
holders, or  consenting  tiiereto,  were  elected  directors;  a  circular  was 
issued  referring  to  the  objects  and  prospects  of  the  company,  and  the  names 
of  these  persons  were  given  as  directors,  and  in  the  same  circular  per- 
sons were  solicited  to  subscribe  for  stock,  and  it  was  stated  that  on  the 
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payment  of  forty  per  cent  on  the  share  a  certificate  of  stock  would  be 
issued,  and  no  further  call  would  be  made  thereon.  It  was  also  provided, 
by  a  by-law,  that  no  general  meeting  of  the  stockholders,  or  election  of 
directors,  should  be  held  until  the  two  thousand  miles  of  Hue  should  be  built 
and  equipped,  or  until  the  persons  holding  a  majoritj'  of  the  stock  should 
petition  the  president  to  call  a  meeting.  Manj'  persons  became  subscrib- 
ers and  paid  forty  per  cent  on  their  stock,  and  four  hundred  and  seventeen 
and  one  half  miles  of  line  was  constructed  at  a  cost  of  $126,550.90,  and 
$25,000  had  been  paid  on  work  not  completed :  Held,  that  the  scheme  was 
fraudulent,  intended  to  enrich  the  contractor,  and  the  plan  so  devised  that 
the  bona  fide  stockholders  should  not  have  any  control  of  the  affairs  of  the 
company,  by  electing  directors,  until  two  thousand  miles  of  the  line  should 
be  completed. 

2.  It  was  further  held,  that  the  bona  fide  stockholders  should  have  relief, 
and  that  the  lines  constructed  belonged  to  the  subsequent  subscribers  whose 
money  built  tliem,  and  that  the  contracts  should  all  be  set  aside ;  the  amount 
of  money  paid  by  the  subscribers  ascertained,  and  certificates  of  stock  to  be 
issued  to  them  so  far  as  paid  for,  at  forty  per  cent.  An  election  was  directed  to 
be  called  for  a  new  board  of  directors  by  such  stockholders,  at  which  elec- 
tion only  actual  holders  of  stock  subscribed  and  paid  for  should  be  allowed 
to  vote,  and  if  a  settlement  should  not  be  made  by  the  new  directors  with 
the  contractor,  satisfactory  to  the  court,  the  cost  of  constructing  the  lines 
already  built,  as  nearly  as  possible,  to  be  ascertained  and  the  contractor 
to  be  allowed  the  cost  and  a  reasonable  compensation  for  his  time  and 
labor,  and  the  court  was  directed  to  render  a  decree  against  him  for  any 
excess,  to  be  paid  to  the  treasurer  appointed  by  the  new  board.  The  pres- 
ident and  secretary  were  required  to  produce  all  books  and  papers  that 
might  be  necessary  in  the  adjustment,  and  if  the  company,  as  now  organized, 
interpose  any  obstacles  in  the  way  of  carrying  the  orders  of  the  court 
below  into  execution,  a  receiver  to  be  appointed  to  take  cliarge  of  the 
entire  affairs  of  the  company. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Messrs.  E.  &  A.  Van  Buren,  for  the  appellant. 

Messrs.  Gookins  &  Roberts  and  Mr.  Jesse  O.  Norton, 
for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

In  December,  1867,  Selah  Reeve,  one  of  the  defendants  here- 
in, united  with  six  other  persons  to  form  a  corporate  company, 


i 
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under  the  act  of  1849,  to  be  known  as  the  Great  Western 
Telegraph  Company.  The  articles  of  association  were  duly 
signed  by  them,  and  subsequently  filed  in  the  office  of  the 
Secretary  of  State,  who  issued  the  requisite  certificate.  By 
the  terms  of  the  articles,  the  capital  stock  was  to  consist  of 
$3,000,000,  divided  into  one  hundred  and  twenty  thousand 
shares  of  $25  each.  Valentine  F.  Gardner,  John  Hall,  and 
Dwight  Johnson,  all  resident  in  the  State  of  New  York,  were 
described  in  the  articles  as  holding  each  one  share;  Josiah 
Snow,  of  Chicago,  as  holding  one  thousand  shares  ;  David  A. 
Gage,  of  Chicago,  one  thousand  shares;  Hasbrook  Reeve,  of 
New  York,  one  hundred  shares,  and  Selah  Keeve,  of  Chicago, 
as  holding  one  hundred  and  seventeen  thousand  eight  hundred 
and  ninety-seven  shares,  thus  making  the  entire  number  of 
one  hundred  and  twenty  thousand  shares.  This  stock,  which 
the  corporators  thus  professed  to  hold,  was  purely  fictitious. 
No  money  was  paid  by  any  of  them,  and  the  stock  repre- 
sented no  value.  Selah  Reeve,  who  professed  to  hold  nearly 
all  of  it,  was  insolvent,  and  a  few  months  thereafter  filed  his 
petition  in  bankruptcy  and  received  his  discharge  as  a  bank- 
rupt. 

On  the  13th  of  January,  1868,  the  corporators  met  and 
elected  a  board  of  directors,  consisting  of  Gage,  Snow,  Hall, 
Hasbrook  Reeve  and  Selah  Reeve.  Gage  was  elected  presi- 
dent. 

On  the  25th  of  March,  1868,  a  written  contract  was  entered 
into  between  Selah  Reeve,  who  had  previously  resigned  his 
place  as  a  director,  and  the  company,  through  Gage  as  presi- 
dent, for  the  construction  by  Reeve  of  two  thousand  miles  of 
line,  on  routes  to  be  designated  by  the  company.  No  time  was 
specified  for  tlie  commencement  of  the  work  or  for  its  com- 
pletion, and  no  rate  of  compensation  per  mile  M'as  fixed,  but 
the  company  agreed,  by  the  following  stipulation,  to  transfer 
the  entire  stock  to  Reeve  on  the  execution  of  the  agreement: 

*Tn  consideration  of  the  aforesaid  covenants  and  agreements, 
to  be  faithfully  kept  and   performed  by  the  said  contractor. 
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the  said  Great  Western  Telegraph  Company  doth  hereby 
covenant  and  agree  to  and  with  the  said  Selah  Reeve,  to 
issue  and  deliver  to  him  certificates  for  shares  in  the  capital 
stock  of  the  said  Great  Western  Telegraph  Company,  to  wit: 
one  hundred  and  twenty  (120)  thousand  shares,  on  the  execu- 
tion of  this  agreement;  the  said  shares  to  be  owned  and  rep- 
resented by  the  said  Selah  Reeve,  in  all  meetings  of  the  share- 
holders of  said  company,  until  such  time  as  the  same  shall  be 
subscribed,  and  fully  paid  for  by  other  parties." 

Contemporaneously  with  the  execution  of  this  agreement, 
Reeve  assigned  to  Snow,  the  secretary  and  treasurer  of  the 
company,  the  one  hundred  and  seventeen  thousand  eight 
hundred  and  ninety-seven  shares  originally  subscribed  by 
him,  in  trust,  to  sell  the  same  to  such  persons  as  either  he  or 
the  company  could  procure  to  subscribe  to  the  stock,  at  the 
rate  of  $10  per  share,  and  to  pay  over  the  proceeds  to  Reeve 
under  his  contract  with  the  company,  or  any  contract  supple- 
mentary thereto. 

The  next  day  a  supplementary  agreement  was  made  and 
executed  between  Reeve,  the  company,  and  Snow  as  trustee. 
By  this  agreement  an  irrevocable  authority  is  given  to  the 
trustee  to  sell  stock,  through  the  agents  of  the  company,  to 
subscribers  at  $10  per  share,  the  company  paying  to  the 
trustee  the  money  thus  received,  less  a  commission  of  50  cents 
per  share  to  be  allowed  to  agents,  and  the  trustee  paying  it  to 
Reeve  as  fast  as  he  should  construct  the  line,  in  sections  of 
ten  miles  each,  to  the  satisfaction  of  the  company.  This  con- 
tract also  specifies  the  rate  to  be  paid  per  mile  for  the  con- 
struction of  the  line.  The  agreement  also  provides,  that  the 
trustee  shall  represent  all  the  stock  assigned  to  him  by 
Reeve,  except  so  much  as  may  be  subscribed  and  paid  for  by 
other  person's. 

The  rate  of  compensation  to  be  paid  Reeve,  was,  as  shown 
by  the  evidence,  largely  in  excess  of  the  cost  of  construction. 

The  next  step  of  these  parties  was  to  put  their  scheme  in  a 
position  to  command  the  public  confidence,  and  enable  them 
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to  procure  subscriptions  and  money.  To  this  end  they  pro- 
ceeded, on  the  30th  of  March,  four  days  after  the  execution 
of  the  final  contract  between  the  company  and  Reeve,  to 
elect  twenty-two  additional  directors.  These  new  directors 
were  selected  from  well  known  citizens  and  men  of  business 
in  Chicago,  but  thev  were  not  stockholders.  Some  of  them 
afterwards  did  subscribe,  but  the  greater  part  refused  to  do  so, 
or  to  act  as  directors.  Of  the  few  who  subscribed,  we  infer 
from  the  record,  only  one  paid  any  money  on  his  subscription. 

The  parties  conducting  this  scheme,  having  thus  placed 
themselves  in  a  position  to  impose  upon  the  public  by  the  un- 
authorized use  of  names  that  would  command  confidence,  pro- 
ceeded to  issue  a  prospectus,  setting  forth  the  organization  of 
the  company  with  these  names  as  directors,  stating  that  the 
company  was  established  under  State  laAvs  and  an  act  of  Con- 
gress, for  the  purpose  of  cheapening  telegraphic  correspond- 
ence in  the'West,  and  that  the  stock  would  be  apportioned, 
according  to  population,  to  the  cities  and  villages  of  Illinois, 
Wisconsin,  Minnesota,  Michigan,  Iowa,  Indiana,  Missouri, 
Kansas,  and  Nebraska.  The  prospectus  further  stated,  that 
the  stock  was  $3,000,000,  divided  into  shares  of  $25  each,  and 
that  on  the  payment  of  $10  on  each  share,  a  certificate  of 
stock  for  $25  would  be  issued  and  no  further  assessments 
would  be  made. 

Prior  to  the  election  of  the  twenty-two  new  directors  the 
old  board  had  adopted  by-laws.  The  first  of  these  by-laws 
provided,  that  the^?'S^  annual  meeting  of  the  stockholders  of 
the  company  should  be  held  within  ninety  days,  after  two 
thousand  miles  of  the  company's  lines  had  been  equipped  with 
wires.  Another  by-law  provided  for  the  election  of  directors 
whenever  any  number  of  shareholders,  holding  a  majority  of 
the  shares,  shall  present  a  Avritten  request,  addressed  to  the 
president,  for  a  meeting  of  shareholders  for  that  purpose. 

The  prospectus  did  not  disclose  the  fact,  that  a  contract  for 
the  construction  of  two  thousand  miles  of  line  had  already 
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been  made,  and  that  all  the  stock,  except  an  insignificant  por- 
tion, had  been  placed,  without  payment,  in  the  hands  of  a 
trustee  of  the  contractor,  with  power  to  represent  the  same. 
Neither  did  the  persons  who  were  induced  to  become  subscrib- 
ers know,  that  until  about  §1,500,000  should  be  subscribed, 
their  money  could  be  controlled  by  this  trustee,  and  that  they 
would  have  no  voice  in  the  management  of  the  company,  even 
by  voting  for  directors,  until  two  thousand  miles  of  line 
should  be  constructed,  unless  the  trustee  should  choose  to  have 
an  election  called. 

By  means  of  this  prospectus,  and  the  solicitation  of  agents 
who  received  a  commission,  large  amounts  of  money  were 
subscribed.  As  the  money  came  in,  Keeve  began  to  construct 
lines  under  his  contract.  Another  prospectus  was  issued  in 
1869,  in  which  it  is  stated  that  three  hundred  and  thirty-three 
miles  of  line  were  in  operation  on  the  31st  of  July,  1869,  that 
the  company  owed  no  debt,  and  that  the  net  earnings  of  the 
preceding  quarter,  on  the  Milwaukee  division,  were  at  the 
rate  of  eighteen  per  cent  on  its  cost.  This  prospectus  further 
stated  that  there  were  already  over  two  thousand  subscribers 
to  the  stock  among  business  men  over  various  routes. 

The  evidence  shows,  that  up  to  the  30th  of  June,  1870, 
Reeve  had  built  four  hundred  and  seventeen  miles  and  a  half 
of  line,  for  which  he  had  been  paid  $126,550.90,  and  that  he 
had  also  been  paid  $25,000  on  work  not  completed. 

It  should  be  further  stated,  as  a  part  of  the  history  of  this 
transaction,  although  not  important  in  the  decision  of  the  case, 
that  on  the  27th  of  Mai'ch,  1868,  another  agreement  had  been 
made  between  Reeve,  Snow  the  trustee,  and  the  company  by 
its  president,  by  which  Snow  was  appointed  the  agent  to  dis- 
pose, by  subscription,  of  the  stock  conveyed  to  him  by  Reeve, 
and  on  the  26th  of  October,  1868,  still  another  agreement  had 
been  made  between  the  same  parties,  modifying  in  some  unim- 
portant particulars  the  previous  agreements,  and  providing 
that  after  the  com]>letion  of  the  two  thousand  miles  of  line, 
contracted  for  in  the   previous  agreements,  and  the  payment 
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therefor  to  Reeve,  the  trustee  should  reassign  to  the  company 
all  the  capital  stock  then  remaining  in  his  hands.  It  was 
further  stipulated,  that  if  the  cost  of  construction  should 
reduce  the  net  profits  of  Reeve  below  twenty  per  cent  of  the 
agreed  price,  then  the  twenty  per  cent  profit  should  be  made 
up  to  him. 

Among  the  subscribers  to  the  stock  was  Terwilliger,  the  ap- 
pellant in  this  case.  He  took  one  hundred  shares  and  paid 
$600,  leaving  a  balance  to  be  paid  of  $400,  to  complete  the 
forty  per  cent.  In  November,  1869,  he  went  to  the  office  of 
the  company,  in  Chicago,  and  requested  a  certificate  of  stock 
to  the  amount  of  his  payments.  He  was  told  that  certificates 
could  not  be  issued  until  the  full  payment  of  forty  per  cent. 
He  then  oifered  to  pay  the  forty  per  cent,  and  was  told  that 
payments  would  not  be  received  faster  than  they  were  called 
for  by  the  directors.  His  interview  was  with  Selah  Reeve,  and 
the  acting  secretary,  a  son  of  the  secretary.  Snow. 

Up  to  the  time  of  the  commencement  of  this  suit  no  certif- 
icates of  stock  had  been  issued.  At  least  we  infer  this  from 
the  fact  that  Gage,  the  president,  testifies  he  had  never,  to  that 
date,  signed  any.  We  also  infer  from  this  statement,  and  from 
what  was  said  to  Terwilliger  at  the  office,  that  the  directors 
had  never  called  for  the  entire  forty  j^er  cent  of  the  subscrip- 
tions, upon  the  payment  of  which  the  certificates  were  to  be 
issued.  In  view  of  all  the  facts,  the  charge  in  the  bill  is  not 
improbable,  that  the  parties  managing  the  company  intended 
not  to  call  in  the  entire  forty  per  cent,  and  thus  to  prevent  the 
issue  of  stock  certificates,  since,  by  the  terms  of  the  subscrip- 
tion, the  payments  were  to  be  made  when  the  directors  should 
order,  and  the  certificates  were  not  to  issue  until  the  forty  per 
cent  should  be  paid. 

Terwilliger  being  thus  refused  his  certificate  of  stock,  filed 
a  bill  in  behalf  of  himself,  and  other  stockholders  who  might 
choose  to  come  in  and  be  made  parties.  He  tendered  pay- 
ment of  the  balance  due  on  his  subsci'iption,  and  asked  that 
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he  be  decreed  his  certificate  of  stock  ;  that  the  contract  be- 
tween the  company  and  Selah  Reeve  should  be  set  aside  as 
fraudulent ;  that  the  defendants  be  decreed  to  account  for  the 
excess  of  money  paid  to  Reeve  above  the  cost  of  building  the 
lines;  that  a  receiver  be  appointed,  and  for  general  relief.  The 
Telegraph  Company  is  made  a  defendant,  as  are  also  Selah 
Reeve,  Snow,  and  Gage,  who  are  charged  with  fraudulent  com- 
bination. 

About  thirty  stockholders  came  in  and  were  made  co-com- 
plainants. The  only  relief  granted  by  the  circuit  court  was 
a  decree  for  the  issue  of  the  certificates  of  stock,  on  tender  of 
the  balance  due.     Terwilliger  appealed. 

An  examination  of  this  record  compels  the  conclusion,  that 
this  entire  scheme  was  planned  and  carried  forward  by  Selah 
Reeve,  for  the  purpose  of  enriching  himself  at  the  expense  of 
the  deluded  stockholders.  The  facts  that  we  have  briefly 
stated  are  susceptible  of  no  other  explanation.  By  the  arti- 
cles of  association  he  held  all  but  an  insignificant  fraction  of 
the  stock.  Four  of  the  corporators  lived  in  New  York  and 
Brooklyn,  and  we  hear  nothing  further  of  them.  The  other 
three.  Reeve,  Snow  and  Gage,  are  residents  of  Chicago,  and 
manage  the  scheme.  Of  Gage  it  is  but  justice  to  say  that  he 
was  placed  upon  the  stand  as  a  witness,  by  complainant,  and 
testified  that  he  received  no  salary  as  president,  and  had  made 
no  money  out  of  the  enterprise.  He  desired  to  have  organ- 
ized a  new  telegraijh  company  in  opposition  to  the  existing 
monopoly,  and  he  subscribed  to  a  hundred  shares  of  the 
stock  assigned  by  Reeve  to  Snow,  and  paid  $1000  thereon. 
This  testimony  is  not  disputed,  and  his  culpability  consists 
not  in  an  attempt  to  enrich  himself  at  the  expense  of  others, 
but  in  allowing  himself  to  be  made  the  passive  instrument  of 
Selah  Reeve.  He  gave  to  the  pretended  organization  the 
sanction  of  his  name  as  president,  and  it  was  his  duty  to  see 
that  no  improper  means  were  taken  to  delude  the  public  into 
a  subscription,  and  that  the  interests  of  those  who  might  sub- 
scribe should  be  protected.     In  this  duty  he  has  grossly  failed. 
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It  is  clear  from  the  evidence  that  the  entire  management  was 

left  to  Selah   Reeve,  and   to  Snow,  who  was  an  instrument  of 

Reeve,  coming  here  from  New  York  when  the  company  was 

organized,  and  taking  the  position  of  secretary  and  treasurer 

with  a  salary  of  $6000  per  annum,  not,  however,  voted  by  the 

board  of  directors,  and  having  two  sons  also  drawing  salaries 

in  subordinate  positions.     How  completely  the  affairs  of  the 

company  were  left   by  Gage  under  the  control  of  Reeve  and 

Snow,  is  evident   from  his  own  testimony.     He  testifies  that 

he  knew  nothing  of  the  first  prospectus,  upon  which  his  name 

appeared  as  president,  with  the  names  of  the  twenty-two  new 

directors  ;  that  he  knows  nothing  as  to  what  money  has  been 

paid  to  Reeve,  except  as  is  shown  by  the  books;  that  he  does 

not  know  what  salary  is  paid  to  Snow,  or  to  his  two  sons, 

Henry   and   Eugene   Snow,  and   does  not  know  that  Henry 

Snow  was  in  the  employ  of  the  company. 

AVe  mention  these  matters  for  the  purpose  of  showing,  what 

is  apparent  all  through  the  case,  that  Selah  Reeve  controlled 

the  affairs  of  the   company,  and  that  in  the  contract  for  the 

construction  of  the  two  thousand   miles  of  line,  upon  which 

he  has   received  so   large  a  sum  of  money,  although   he  had 

resigned  his  nominal  directorship,  he  was  really,  in  behalf  of 

the   company,  contracting  with  himself     He  testifies  that  he 

wrote  the  agreements  of  March   2oth,   from   slips  drafted  by 

different  persons,  and  that  Snow  suggested  some  of  the  points 

and  he  suggested  some.     The  very  circumstances  under  which 

the  contract  was  made  were  such  as  to  show  that  the  interests 

of  tlie  company  were  disregarded.     The  contract,  indeed,  was, 

in  the   then   condition   of  affairs,  almost  a  farce,  for  it  was  a 

contract  between  a  company  without  a  dollar  of  paid  capital, 

or  even  a  dollar  of  subscription  that  was  expected  to  be  paid, 

and  one  of  their  own   number,  who  was  a  bankrupt,  for  the 

construction  of  two  thousand  miles  of  line,  to  cost  from  $600,000 

to  $1,200,000,  according  to  the  number  of  wires  strung.     \Ye 

say  this,  by   itself,  was  farcical,  and  it  would  have  remained 

JO  but   for   the  subsequent   steps   by   which  a  great   sum  of 
17— 59th  III. 
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money  has  been  drawn  from  unsuspecting  subscribers,  who 
knew  nothing  of  this  contract,  and  who,  it  is  now  gravely  con- 
tended, must  be  bound  by  its  terms. 

The  scheme  is  only  a  new  variety  of  the  many  joint  stock 
enterprises  through  which  artful  and  unprincipled  men,  by 
the  use  of  specious  names  and  pretexts,  so  often  enrich  them- 
selves, at  the  expense  of  the  innocent  subscribers  to  their 
stock.  When  they  are  brought  within  the  jurisdiction  of  the 
courts,  it  is  at  once  a  duty  and  a  pleasure  to  give  whatever 
protection  may  be  possible  to  their  victims. 

In  the  case  before  us  it  is  apparent  that  the  only  real 
stockholders  in  this  company  are  the  persons  who  have  paid 
their  money  as  subscribers.  The  stock  taken  by  the  original 
corporators,  under  which  the  aifairs  of  the  company  have  been 
and  still  are  controlled,  was  all  a  sham.  It  was  purely  ficti- 
tious, representing  nothing.  It  was  held  chiefly  by  Selah 
Reeve,  and  he,  through  his  trustee,  Snow,  has  been  able  to 
control  the  affairs  of  the  company,  and  to  direct  to  his  own 
pocket  the  money  that  has  come  from  the  bona  fide  subscribers 
to  the  stock.  More  than  five  hundred  miles  of  line  have  been 
constructed  and  are  in  operation,  for  which  Reeve  has  been 
paid  an  extravagant  price,  and  yet  the  persons  whose  money 
built  the  line,  are  not  permitted  to  have  a  voice  in  its  man- 
agement. Not  even  has  a  statement  of  its  business  been 
vouchsafed  to  them.  The  complainant  was  even,  under  a 
frivolous  pretext,  denied  a  certificate  of  stock.  Yet,  even  if 
certificates  of  stock  were  to  be  issued,  the  subscribers  would 
still  be  at  the  mercy  of  Reeve  and  Snow,  so  long  as  the  con- 
tract is  held  valid  by  which  the  latter  can  represent  the  ficti- 
tious stock  placed  in  his  hands. 

In  our  judgment,  this  entire  contract  with  Reeve,  even  if 
the  compensation  to  be  allowed  him  for  construction  had  been 
only  reasonable,  was  a  fraud  upon  the  future  shareholders,  by 
whose  subscription  alone  it  was  expected  to  construct  the  line. 
When  the  company  issued  its  prospectus,  and  appealed  to  the 
public   for  subscriptions,  it  was  bound  to  act  in  good  faith. 
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Yet,  no  man  can  suppose  that  a  single  share  would  have  been 
subscribed,  if  the  character  of  these  contracts  liad  been  known. 
The  subscribers  undoubtedly  expected,  and  had  a  right  to 
expect,  that  the  affairs  of  the  company  would  be  managed  by 
bona  fide  stockholders  like  themselves.  On  that  faith  they 
subscribed.  They  knew  the  lines  were  to  be  built,  and  they 
had  a  right  to  expect  that  the  contracts  for  their  construction 
were  to  be  let  to  the  lowest  bidder,  by  a  board  of  directors 
representing  the  interests  of  bona  fide  subscribers.  Yet,  in 
fact,  their  subscriptions  had  already  been  transferred  by  direc- 
tors representing  only  fictitious  stock,  to  a  person  recognized 
by  the  directors  as  the  owner  of  this  stock,  and,  necessarily, 
on  such  terms  as  he  chose  to  dictate,  and  such  as  practically 
cut  them  off  from  any  opportunity  to  control,  by  directors  of 
their  own  choice,  the  expenditure  of  their  money.  Can  it  be 
seriously  contended  that  this  was  not  a  fraud  ? 

The  scheme  wears  the  same  colors  through  its  entire  history. 
The  contract  with  Reeve  had  a  fraudulent  purpose.  Not  a 
dollar  was  expended  under  it  until  money  was  obtained  from 
Z)o>ia_/i(:/e subscribers,  and  not  a  dollar  was  expected  to  be  when 
it  Avas  made.  The  election  of  the  twenty -two  non-stockhold- 
ers as  directors  was  fraudulent.  The  issuing  of  the  pros- 
pectus with  their  names  as  directors  was  fraudulent.  The 
prospectus  itself,  in  avoiding  all  mention  of  this  contract,  and 
leading  subscribers  to  su])pose  that  bona  fide  directors,  repre- 
senting bona  fide  stockholders,  would  control  the  construction 
of  the  lines,  was  fraudulent.  The  provision  of  the  by-laws, 
preventing  the  election  of  a  board  of  directors  by  actual  stock- 
holders, except  at  the  pleasure  of  fictitious  stockholders,  was 
fraudulent.  The  provision  in  the  contract  with  Eeeve,  that 
Snow,  the  trustee,  should  represent  the  fictitious  stock,  and 
thus  out-vote  all  bona  fide  stockholders,  was  fraudulent.  The 
entire  scheme,  in  short,  was  so  arranged  as  effectually  to  leave 
the  stockholders  and  their  money  at  the  mercy  of  Selah 
Reeve. 
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As  we  have  already  remarked,  the  actual  stock  of  this  com- 
pany, and  the  lines  which  have  been  constructed,  belong  to 
the  persons  by  whose  money  the  Avork  has  been  done.  They 
are  entitled  to  such  protection  as  the  courts  can  give  them. 
To  that  end  the  decree  of  the  circuit  court  Avill  be  reversed 
and  the  cause  remanded.  That  court  will  render  a  decree 
setting  aside  all  the  contracts  made  between  the  company  and 
Selah  Reeve.  It  will  ascertain  what  amount  of  money  has 
been  paid  by  the  subscribers  to  stock.  It  will  direct  the  com- 
pany to  issue  certificates  of  stock  to  all  subscribers  who  have 
paid  their  money,  for  as  many  shares  as  the}-  are  entitled  to 
by  the  money  paid,  reckoning  forty  per  cent  paid  upon  $25, 
as  giving  title  to  a  share.  It  will  direct  the  president  and 
secretary  of  the  company  to  call  an  election  of  a  new  board 
of  directors  by  such  stockholders,  at  such  time  and  place,  and 
on  such  notice,  as  the  court  shall  think  proper,  at  which  elec- 
tion only  the  holders  of  actual  stock  subscribed  and  paid  for, 
will  be  allowed  to  vote.  Unless  such  newly  elected  board 
shall  make  an  amicable  settlement  with  Selah  Reeve,  and  one 
satisfactory  to  the  court,  it  will  ascertain,  as  nearly  as  possible, 
the  cost  of  the  lines  constructed  or  partially  constructed  by 
him,  and  after  allowing  him  such  cost,  and  a  reasonable  com- 
pensation for  his  time  and  labor,  will  enter  a  decree  against 
him  for  any  excess  of  money  he  may  have  received  from  the 
company,  to  be  paid  to  the  treasurer  a])pointed  by  the  new 
board  of  directors.  It  will  direct  the  president  and  secretary 
of  the  company  to  produce  all  books  and  papers  that  may  be 
required,  before  the  master  or  in  court,  and  if  these  officers, 
or  the  company  as  now  organized,  interpose  any  obstacles  or 
difficulties  in  the  way  of  carrying  the  orders  of  the  court  into 
execution,  the  court  will  appoint  a  receiver  to  take  charge  of 
the  books,  papers,  aifairs  and  business  of  the  company,  requir- 
ing such  bonds  as  may  be  necessary. 

The  costs  in  this  court  will  be  taxed  against  Selah  Reeve, 
David  A.  Gage  and  Josiah  Snow. 

Decree  reversed. 
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Uki  Osgood 

V. 

James  W.  Blackmore. 

1.  J XTDGuni^T— jurisdiction.  Where  a  court  of  general  jurisdiction  re- 
ceives the  coufessiou  of  a  judgmeut,  the  presumption  -svill  be  indulged  tliat 
tilt!  court  heard  evidence  that  the  claim  was  due,  and  proof  of  the  execu- 
tion of  the  power  to  confess  the  judgmeut.  Such  evidence  need  not  be 
preserved  iu  the  record. 

2.  Power  op  attorney — description  of  the  note.  When  a  power  of 
attorney  is  written  on  the  same  paper  and  below  the  note,  and  refers  to  the 
"foregoing  note,"  and  describes  it  correctly  except  as  to  the  time  when  it 
WHS  to  begin  to  draw  interest,  the  description  is  sufficient  to  identify  the 
note,  and  the  presumption  is,  the  judgment  was  confessed  on  the  note  as 
autliorized  by  the  power  of  attorney.  Such  a  case  is  not  the  same  as  where 
the  judgment  is  confessed  on  a  note  eutirelj^  different  in  date  from  that 
described  iu  the  power  of  attorney.  The  case  of  Chase  v.  Dana,  44  111.  2G2, 
considered  and  distinguished. 

3.  Jurisdiction — presumption  of.  The  presumption  is  in  favor  of  the 
jurisdiction  of  a  court  of  general  jurisdiction,  without  the  facts  appearing 
in  the  record;  on  the  otlier  hand,  tliere  is  no  presumption  in  favor  of  tlie 
judgment  of  a  court  of  inferior  and  limited  jurisdiction  ;  but  the  facts  must 
appear  in  the  record,  showing  the  jurisdiction.  Nor  can  the  judgment  of 
a  court  of  general  jurisdiction  be  attaclied  iu  a  collateral  proceeding  by 
extrinsic  evidence.  If  it  appear  from  the  record  in  the  case  that  the  court 
did  not  or  could  not  have  had  jurisdiction  of  either  the  subject  matter  or 
the  person  of  the  defendant,  then  the  presumption  iu  favor  of  the  judgmeut 
would  be  overcome. 

4.  Sheriff's  sale — land — its  division.  When  the  sheriff  sells  lands 
en  masse,  which  could  have  been  divided  without  injury  to  the  parties,  it  is 
an  irregularity  that  would  enable  the  defendant  to  avoid  the  sale,  on  luo- 
tiou  or  otherwise,  before  the  time  for  redemption  expires,  but  it  does  not 
render  the  sale  void. 

5.  Sheriff's  sale  op  land — notice.  Where  a  sheriff  sells  lands  under 
execution  on  a  defective  or  insufficient  notice,  the  sale  is  not  void,  or  even 
voidable,  unless  the  purchaser  has  notice  of  the  irregularity.  And  bona  fide 
subsequent  purchasers,  without  notice,  can  not  be  affected  by  such  non- 
compliance with  the  statute. 

6.  Same — postponement  of  sale.  Where  the  sheriff  published  the  notice 
of  the  sale,  as  required  by  the  statute,  and  subspquenily  inserts  under  it: 
"The  above  sale  is  postponed  until  the  30th  day  of  November,  1861," 
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•which  was  not  signed  by  the  sheriff,  but  waSi  with  the  notice,  published  in 
three  weekly  issues  of  the  newspaper:  Hdd,  that  the  notice  of  postpone- 
ment of  the  sale  thus  made  was  sufficient,  and  the  fact  that  it  was  only 
thus  published  sixteen  days,  did  not  render  the  sale  void,  but  voidable,  by 
the  defendant,  if  urged  in  apt  time. 

7.  Sheriff's  return.  Tlie  return  of  the  sheriff  that  he  had  made  the 
sale,  even  if  it  showed  a  defective  notice  of  the  sale,  could  not  affect  the 
rights  of  the  purchaser.  The  statute  has  not  made  such  return  evidence  of 
any  fact,  uor  is  it  a  link  in  the  chain  of  title,  and  neither  immediate  nor 
remote  purchasers  can  be  affected  by  it. 

8.  Practice — of  specific  objections.  Where  a  sheriff's  deed  was  read 
in  evidence,  and  only  a  general  objection  was  interposed  at  the  time,  the 
objection  can  not  be  urged  for  the  first  time  on  error  that  the  deed  was 
not  acknowledged  before  a  proper  officer.  Had  that  objection  been  made 
on  the  trial,  it  could  have  been  obviated  by  proving  the  signature  of  the 
sheriff. 

Appeal  from  the  Circuit  Court  of  Woodford  county  ;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

ISIr.  Gp:oege  S.  House,  for  the  appellant. 

Messrs.  Williajis  &  Thompson,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  appellant,  in 
the  Woodford  circuit  court,  against  appellee,  to  recover  eighty 
acres  of  land.  The  cause  was  tried  by  the  court,  without  a 
jury,  by  consent  of  parties,  when  the  issues  were  found  for 
the  defendant,  and  a  judgment  for  costs  was  rendered  in  his 
favor,  and  the  record  is  brought  to  this  court,  and  errors  are 
assigned.  ' 

On  the  trial,  appellant  introduced  in  evidence  a  patent  from 
the  United  States,  for  the  land  in  controversy,  dated  the  loth 
day  of  October,  1855,  conveying  the  land  to  him.  The 
defendant  then  read  in  evidence  a  judgment  rendered  by  the 
Superior  Court  of  Chicago,  in  favor  of  Martin  C.  Bissell, 
against  appellant  and  sixteen  other  persons,  dated  the  7th  day 
of  August,  1861,  for  the  sum  of  $4577.  An  execution  was 
issued  by   the  cleik  on   the  same   day,  under  the  judgment,. 
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directed  to  the  sheriff  of  Woodford  county,  which  came  to  his 
hands  on  the  9th  of  the  same  month,  and  was,  on  that  day, 
levied  on  the  premises  in  controversy,  together  with  other 
lands.  Notice  was  given  that  the  sale  would  be  made  on  the 
25th  day  of  November,  1861,  but  it  was  postponed  until  the 
30th,  when  this,  with  the  other  land,  was  sold,  and  the  judg- 
ment and  costs  were  paid,  and  the  execution  returned  satisfied. 
At  this  sale,  Giles  Heath  became  the  purchaser,  who,  on  the 
4th  day  of  October,  1862,  assigned  the  certificate  of  purchase 
to  Martin  C.  Bissell,  to  whom  the  sheriff,  after  the  time  for  a 
redemption  had  expired,  made  a  deed  for  the  premises  in  con- 
troversy. 

Appellee  then  read  a  deed  for  the  premises  from  Bissell  to 
Harper  and  Barfoot,  dated  November  14th,  1867,  and  a  deed 
from  them  conveying  the  premises  to  himself,  dated  January 
15th,  1868.  Several  other  deeds  for  other  portions  of  the 
quarter  of  which  this  was  a  part  were  read  in  evidence,  but  as 
they  in  nowise  relate  to  these  premises,  they  are  not  referred  to 
here.  Appellee  then  read  in  evidence  a  deed  from  appellant, 
for  these  premises,  to  Milton  Philbo,  dated  the  3d  of  Septem- 
ber, 1861. 

To  the  introduction  of  all  this  evidence,  appellant  objected. 

When  appellee  had  closed  his  evidence,  appellant  read  in 
evidence  a  deed  from  Philbo  reconveying  the  premises  to  him, 
on  the  5th  of  January,  1869.  He  also  produced  and  read  in 
evidence  a  complete  transcript  of  the  recorded  proceedings  in 
the  Superior  Court,  in  the  case  of  Bissell  v.  Osgood,  and  others, 
under  which  the  land  was  sold  by  the  sheriff.  Appellee  ob- 
jected to  the  reading  of  this  transcript,  because  it  Avas  irrele- 
vant, and  because  the  warrant  of  attorney,  and  aflidavit  proving 
its  execution,  were  no  part  of  the  record  in  confessing  the 
judgment.  He  also  read  in  evidence  the  notice  of  the  sale, 
fixed  for  the  25th  of  November,  1861,  and  the  sheriff  testified 
it  was  duly  published.  But  immediately  under  it  is  this 
writing:  ''The  above  sale  is  postponed  to  the  30th  day  of 
November,  1861,"     It,  however,  was  not  signed  by  the  sheriff. 
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nor  did  it  bear  any  date.  The  sheriff,  however,  testified  that 
the  postponement  was  made,  and  this  notice  of  it  was  published 
before  the  25th  of  November,  the  first  day  fixed  for  the  sale. 

Appellee  introduced  evidence  that  he  purchased  the  land  in 
good  faith,  and  without  any  notice  that  it  was  claimed  there 
was  any  irregularity  in  the  confession  of  judgment,  the  notice, 
or  sale;  that  he  was  to  pay  $2200,  and  had  paid  about  $1000 
of  that  sum. 

The  questions  raised  on  this  record  are:  AVas  the  judgment 
valid  and  binding,  or  was  it  void  for  the  want  of  jurisdiction 
in  the  court  rendering  it  ?  And,  were  there  such  irregularities 
in  conducting  the  sale  as  to  render  the  sale  void? 

The  judgment  was  rendered  while  the  court  was  in  session, 
and  was  not  entered  by  the  clerk  in  vacation.  The  judgment 
order  recites  the  fact  that  Bissell  appeared  by  counsel  and  filed 
his  declaration,  and  that  the  defendants  appeared  by  their 
attorney  ;  that  his  warrant  of  attorney  was  proved,  and  that 
he  confessed  that  defendants  were  indebted  in  the  sum  for 
which  the  judgment  was  rendered,  and  consented  that  a  judg- 
ment might  be  rendered  against  them  ;  whereupqn  a  regular 
formal  judgment  was  rendered. 

It  is  believed  to  be  a  rule,  without  exception,  that  when  a 
plaintiff  in  ejectment  seeks  to  recover  land  against  the  defend- 
ant in  execution,  or  when  it  becomes  necessary  to  rely  on  a 
sheriff's  deed,  as  a  link  in  his  chain  of  title,  he  is  only  required 
to  produce  a  judgment,  an  execution  thereon,  and  the  slierilf 's 
deed  for  the  premises.  This  rule  is  so  familiar  that  it  requires 
no  citation  of  authorities  in  its  support. 

Having  produced  these,  he  has  shown  a  j^rhna  facie  transfer 
of  the  title  from  the  defendant  in  execution  to  the  person  to 
whom  the  sheriff  has  conveyed.  If,  then,  the  other  party  can 
show  that  the  court  rendering  the  judgment  had  no  jurisdic- 
tion of  either  the  subject  matter  or  of  the  person,  of  the  par- 
ties, the  prima  facie  case  is  overcome.  But  the  court,  to 
acquire    jurisdiction   of  the   parties,    has   only  to   have   them 
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before  it,  and  whether  by  legal  notice,  by  service,  or  volun- 
tary ap[)carance,  does  not  matter.  And  where  the  record 
shows,  or  the  court  finds,  this  jurisdictional  fact,  the  record 
can  not  be  contradicted  or  questioned  in  a  collateral  proceed- 
ing. 

It  is  true,  that  if,  by  an  inspection  of  the  whole  record,  it  is 
seen  that  there  could  not  have  been  jurisdiction  of  the  person, 
then  the  prima  facie  case  would  be  overcome.  But  where  the 
court  has  adjudged  that  there  was  jurisdiction  of  the  person, 
we  can  not  look  beyond  the  record,  or  receive  evidence  outside 
of  it,  to  disprove  the  finding.  In  this  respect  the  question  can 
alone  be  tried  by  the  record. 

The  court  having  a  general  jurisdiction,  and  having  re- 
ceived the  confession,  we  will  presume  that  proof  of  the  notice 
was  properly  made,  as  required  by  the  note,  and  that  the  power 
of  attorney  was  duly  executed.  Tliis  was  a  matter  in  2yais,  and 
it  is  not  required  that  this  proof  shduld  be  preserved  in  the 
record.  But  if  such  evidence  should  be  preserved,  then  the 
affidavits  of  Heath  prove  these  facts,  and  it  could  be  no  more 
than  error  to  make  such  proof  instead  of  calling  a  witness. 

But  it  is  insisted  that  the  note  described  in  the  warrant  of 
attorney  was  entirely  different  from  the  note  upon  which  suit 
was  brought;  that  there  was  no  power  conferred  to  confess  this 
judgment,  and  that  the  case  of  Chase  v.  Dana,  44  111.  262,  is 
in  point,  and  must  control  this.  In  that  case,  the  warrant  of 
attorney  described  a  note  of  one  date,  and  the  attorney  in  fact 
confessed  a  judgment  on  a  note  of  a  wholly  different  date,  and 
there  was  nothing  in  the  record  from  which  it  could  be  seen 
that  the  note  was  one  and  the  same,  and  that  a  mistake  was 
made  in  describing  it  in  the  warrant  of  attorney.  In  this  case 
the  note  was  payable  in  thirty  days  after  written  notice,  with 
ten  per  cent  interest  per  annum,  while  the  warrant  of  attorney 
in  other  respects  describes  the  same  note,  but  says  it  was  pay- 
able with  ten  per  cent  interest  after  it  became  due  and  payable. 

The  power  of  attorney  commences :  "  Know  all  men  by  these 
presents,  that  we,     *      *      *      *      are  jointly  and  severally 
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indebted  to  Martin  C.  Bissell,  of  Joliet,  111.,  upon  the  forego- 
ing promissory  note  bearing  even  date  herewith,  in  the  sum 
of  $5000,  with  interest  thereon  at  the  rate  of  ten  per  cent  per 
annum  after  the  same  becomes  due  and  payable,  it  being  for 
money  actually  borrowed,  and  due  thirty  days  after  written 
notice. " 

The  statement  that  they  were  indebted  on  the  foregoing  note, 
can  be  understood  to  imply  nothing  else  than  the  note  which 
was  on  the  same  paper  upon  which  the  warrant  of  attorney 
was  written  or  printed.  It  will  bear  no  other  reasonable  con- 
struction. And  if  both  the  instruments  were  on  the  same 
paper,  and  the  note  preceded  the  warrant  of  attorney  on  the 
paper,  there  can  not  be  the  slightest  doubt  that  it  was  referred 
to,  although  misdescribed  as  to  the  time  when  it  began  to  draw 
interest.  It  was,  in  all  other  respects,  correctly  described,  and 
does  not  leave  a  doubt  that  the  note  referred  to  was  that  which 
preceded  it  on  the  same  paper. 

The  clerk,  in  making  out  the  transcript,  copies  first,  the 
note  found  in  this  transcript,  and  immediately  after,  the  war- 
rant of  attorney.  He  does  not  precede  either  with  a  statement 
from  which  it  can  be  inferred  they  were  separately  filed,  and 
we  infer  that  the  originals  on  file  in  his  office  were  on  the  same 
paper,  and  the  note  preceded  the  warrant  of  attorney.  And 
being  fully  satisfied  that  the  note  in  this  record  is  that  referred 
to  in  the  warrant  of  attorney,  and  that  it  was  accidentally  mis- 
described  only  as  to  the  time  when  it  began  to  bear  interest, 
we  can  not  hesitate  in  holding  that  such  a  misdescription  could 
not  defeat  the  power  to  confess  a  judgment  on  the  note. 

Had  the  power  of  attorney  left  it  clear  that  the  note  pro- 
duced was  not  that  referred  to  in  the  warrant,  then  the  power 
could  not  have  been  exercised.  But,  in  this  case,  no  doubt 
can  exist  tiiat  this  is  the  note  upon  which  the  attorney  was 
authorized  to  confess  the  judgment. 

But  it  is  next  urged  that  the  attorney  in  fact  had  no  power 
to  enter  the  appearance  of  the  makers  of  the  note  until  it 
became  due,  and  there  is  nothing  in  the  record  to  show  that 
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the  written  notice  had  been  given  thirty  days  before  the  con- 
fession was  made,  and  in  the  absence  of  such  evidence,  or  a 
finding  of  the  court  that  the  notice  had  been  given,  we  can 
not  presume  the  proof  was  made. 

Had  this  been  a  confession  before  the  clerk,  and  not  in  open 
court,  then  there  would  have  been  great  force  in  the  objection. 
But  where  a  court  of  supex'ior  general  jurisdiction  has  pro- 
ceeded to  adjudicate  and  to  decree  in  a  matter  before  it,  all 
reasonable  intendments  will  be  indulged  in  favor  of  its  juris- 
diction. But  when  the  court  is  of  limited  or  inferior  juris- 
diction, such  intendments  will  not  be  indulged,  but  the  facts 
necessary  to  confer  jurisdiction  must  appear  in  the  proceed- 
ings. 

This  being  the  presumption,  then,  the  court  being  of  general 
and  superior  jurisdiction,  and  being  in  session  when  this  judg- 
ment was  rendered,  we  must  presume  that  the  court  first  heard 
evidence  that  the  requisite  notice  was  given  to  render  the  note 
due  and  payable,  before  the  judgment  was  rendered.  The  pre- 
sumption which  the  law  indulges  in  favor  of  its  jurisdiction 
can  only  be  overcome,  in  a  collateral  proceeding,  when  the  rec- 
ord itself  shows  there  was  no  jurisdiction,  and  there  is  nothing 
in  the  record  of  the  confession  in  this  case  which  tends  in  the 
slightest  degree  to  contradict  the  presumption.  Had  the  rec- 
ord stated  that  no  proof  was  heard  as  to  any  notice  having 
been  given,  then  the  presumption  would  have  been  rebutted. 
Or  iiad  it  appeared  from  the  record  that  the  note  was  not,  and 
could  not  have  been  due,  then  the  record  would  have  shown 
that  the  attorney  in  fact  had  no  power  to  enter  the  appearance 
of  the  defendants,  and  having  no  power,  the  court  would  have 
failed  to  acquire  jurisdiction  of  the  persons  of  the  defendants, 
and  the  case  would  have  been  like  Chase  v.  Dana,  supra.  But 
to  render  this  note  payable,  an  act  had  to  be  performed  that 
must  be  proved  before  a  recovery  could  be  had,  and  we  must 
presume  in  favor  of  the  judgment  of  the  superior  court,  that 
evidence  was  heard  that  the  notice  had  been  given  to  render 
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the  note  due,  aud  which  conferred  jurisdiction  over  the  defend- 
ants. 

It  ai)pears  from  the  finding  of  the  court,  that  a  declaration, 
a  warrant  of  attorney,  note  and  cognovit  were  filed,  the  appear- 
ance of  the  defendants  entered,  and  the  amount  due  on  the 
note  confessed,  and  we  will  presume  that  the  court  heard  evi- 
dence that  the  required  written  notice  had  been  given  to  render 
the  note  due  and  ])av;il>lo.  On  these  findings,  and  this  pre- 
sumption, we  must  conclude  that  the  court  below  acquired 
full  and  complete  jurisdiction  of  the  parties  and  of  the  sub- 
ject matter,  and  that  the  judgment  supported  the  execution 
sale  and  sheriff's  deed,  and  they  Avere  properly  admitted  in 
evidence. 

We  now  come  to  the  question,  whether  the  sheriff's  sale  was 
so  defectively  made  as  to  render  it  void.  The  land  was,  no 
doubt,  susceptible  of  division,  and  if  so,  it  should  have  been 
divided  and  sold  in  legal  subdivisions  of  quarter  sections,  or 
of  less  size.  Such  is  the  requirement  of  the  statute,  and  when 
it  can  be  done  without  injury  to  the  parties,  the  sheriff  should 
make  the  division  and  sale  as  required.  But  failing  to  make 
the  division  is  only  an  irregularity,  which  authorized  appellant, 
if  he  chose  to  do  so,  to  have  the  sale  set  aside  on  equitable 
terms,  had  application  been  made  to  the  superior  court  before 
the  time  for  redemption  by  the  defendants  had  expired.  But 
this  court  has  never  held,  nor  can  it  hold,  that  such  a  sale  is 
void,  and  that  a  party  may  lie  by  for  years  after  the  sale  has 
been  made,  the  sheriff  has  conveyed,  and  others  have  pur- 
chased on  the  faith  of  the  sale,  and  thus  escape  the  effect  of 
the  sale.  On  the  contrary,  it  must  be  held  that  the  defendant 
waives  the  objection  that  the  sale  was  made  en  masse,  unless  he, 
within  the  period  allowed  for  him  to  redeem,  moves  to  have 
the  sale  set  aside  for  that  reason.  And  even  then  the  sale 
Avould  only  be  set  aside  when  it  appeared  that  injury  resulted 
to  the  defendant  by  the  sheriff  failing  to  divide  and  sell  the 
property  in  smaller  tracts.  In  this  collateral  proceeding,  the 
question  can  not  be  raised. 
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It  is  true,  that,  on  the  31st  of  August,  1861,  appellant 
entered  a  motion  to  set  aside  the  judgment,  execution  and  levy, 
but  on  a  hearing,  this  motion  was  overruled,  and  that  order 
remains  unreversed. 

Afterwards,  on  the  28th  day  of  November,  1862,  the  defend- 
ants entered  a  motion  to  set  aside  the  sale  of  this  property  on 
the  grounds  that  the  sheriff  had  not  called  upon  any  of  the 
defendants  for  payment  of  the  execution  before  making  the 
sale;  that  the  land  was  sold  en  masse,  when  it  could  have  been 
divided,  and  was  sold  witliout  a  proper  and  legal  notice.  On 
the  6th  day  of  June,  1866,  this  motion  was  dismissed  for  want 
of  prosecution.  Thus  it  is  seen  that  the  only  remedy  which 
appellant  could  have  rendered  availing,  was  not  prosecuted, 
but  abandoned. 

Was  the  notice  of  the  sheriff  sufficient  to  sustain  the  sale? 
The  eleventh  section  of  the  statute  regulating  judgments  and 
executions,  requires  the  notice  to  be  given,  and  specifies  the 
length  of  time  it  shall  be  posted  up,  with  its  other  requisites. 
But  it  contains  a  proviso  that  a  failure  to  conform  to  these 
requirements,  or  any  other  irregularity  on  the  part  of  the 
sheriff  in  conducting  the  sale,  shall  not  affect  its  validity, 
unless  it  shall  be  made  to  appear  the  purchaser  had  notice  of 
such  irregularity.  The  first  section  of  the  act  of  1857  requires 
the  same  notice  to  be  also  published  in  some  newspaper  of  the 
county,  if  one  is  printed  therein,  for  three  weeks  successively ; 
but  that  section  also  contains  a  proviso  that  an  omission  to 
give  such  notice,  without  good  cause,  shall  not  affect  the  sale, 
unless  it  be  made  to.  appear  that  the  purchaser  had  notice  of 
such  irregularity  at  or  before  the  sale.  From  these  enact- 
ments, there  can  be  no  reasonable  doubt  that  the  legislature 
desiofned  to  render  unavailino;  all  mere  formal  and  technical 
objections  to  the  manner  of  conducting  the  sale,  and  even 
material  irregularities,  unless  the  purchaser  had  notice  of  their 
existence  at  the  time  he  purchased. 

Even  if  there  were  irregularities  in  advertising  this  sale,  these 
purchasers  would  be  protected,  unless  they  were  chargeable 
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with  notice.  This  seems  to  be  the  spirit  of  the  statute,  and 
if  it  were  not,  tlie  law  which  protects  innocent  purchasers 
in  other  cases,  applies  with  all  its  force.  Here  are  purchas- 
ers of  the  property  for  a  large  sum,  in  all  probability  its  full 
valine,  and  who  swear  that  they  had  no  notice  of  any  defect  or 
irregularity  in  the  judgment,  execution,  notice,  or  sale,  and  are 
entitled  to  protection,  unless  there  are  irregularities  that  would 
avoid  the  sale,  and  they  were  chargeable  with  notice  of  their 
existence. 

The  notice  is  good  in  form,  but  it  is  insisted  that  it  was  not 
published  the  requisite  length  of  time.  The  notice,  as  first 
inserted,  seems  to  have  been  published  for  more  than  three 
weeks.  But  after  the  notice  had  been  published  in  one  or 
more  issues  of  the  paper,  immediately  under  it  appeared,  in  the 
following  numbers  of  the  paper:  "the  above  sale  is  post- 
poned to  the  30th  day  of  November,  1861,"  and  it  is  insisted 
the  proof  shows  that  this  notice  of  postponement  was  insuffi- 
cient, because  it  was  not  signed  by  the  sheriff,  and  Avas  not 
published  for  three  weeks  before  the  sale. 

As  to  the  first  objection,  Ave  are  clearly  of  the  opinion  that, 
inasmuch  as  the  notice  first  inserted  was  properly  signed  by  the 
sheriff,  it  was  not  essential  that  the  notice  of  the  postjione- 
ment  should  have  been.  From  its  position  and  connection 
with  the  notice  of  the  sale,  no  one  could  have  been  uninformed, 
who  saw  it,  as  to  the  time  of  the  sale.  Any  person  seeing  it 
would  have  as  certainly  known  that  the  sale  would  occur  on 
the  30th  day  of  November,  as  if  the  signature  of  the  sheriff 
had  been  attached.  No  one  could  have  been  in  doubt  as  to 
the  time,  and  much  less  been  misled  by  this  notice.  We  per- 
ceive no  such  irregularity  in  this  as  would  affect  the  sale,  even 
if  the  purchasers  were  shown  to  have  known  the  fact  at  the 
time  they  purchased. 

As  to  the  question,  wliether  the  notice  of  postponement  was 
published  three  weeks,  the  evidence  shows  it  was  only  sixteen 
days,  altliougli  inserted  in  three  weekly  issues  of  the  paper. 
Even    if  the   notice   of   the  postponement   of  such   a  sale   is 
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required  to  be  published  the  same  length  of  time  as  an  ordin- 
ary notice,  still  this  appellee  can  not  be  affected  by  the  irregu- 
larity, unless  he  had  notice  either  of  the  irregularity,  or  such 
facts  as  to  put  him  on  inquiry  and  charge  him  with  notice. 
There  is  no  evidence  that  lie  had  actual  notice,  but,  on  the  con- 
trary, it  is  proved,  as  far  as  a  negative  can  usually  be  proved, 
that  he  had  no  actual  notice.  These  questions  are  fully  dis- 
cussed in  the  case  of  Jackson  v.  Spink,  joos^,  p.404,and  it  is  there 
held  that  such  irregularities  do  not  render  such  a  sale  void,  but 
simply  voidable,  when  proper  steps  are  taken  by  the  defendant 
in  apt  time,  and  we  deem  it  unnecessary  to  repeat  the  discus- 
sion of  the  question. 

It  may,  however;  be  said  the  sheriff  returned  a  copy  of  the 
notice  with  the  execution,  and  that  he  should  be  presumed  to 
have  seen  it  in  tracing  title  before  he  purchased.  In  the  first 
place,  it  may  be  answered  that  the  return  of  the  sheriff  forms 
no  part  of  the  title.  The  title  would  be  equally  as  good  with- 
out as  with  a  return.  Nor  can  the  sheriff,  by  anything  he  may 
say  in  his  return,  in  the  slightest  degree  affect  the  rights  of  the 
purchaser.  The  statute  has  not  made  the  return  evidence  of 
anything  relating  to  the  title,  nor  is  it  made  notice.  Hence  it 
follows  that,  even  if  appellee  had  been  shown  to  have  seen  the 
return,  it  could  not  bind  or  charge  him  by  anything  it  con- 
tained. But  a  more  complete  answer  is,  that,  even  if  it  was 
notice,  it  could  only  be  to  the  extent  it  disclosed  facts  relating 
to  the  notice.  In  his  return  he  says  he  sold  after  having  given 
due  notice,  and  when  the  copy  of  the  notice  returned  with  the 
execution  is  examined,  it  does  not  appear  that  the  postpone- 
ment was  published  only  sixteen  days,  or  any  period  less  than 
three  full  weeks.  The  notice  bore  date  on  the  4th  day  of 
October,  and  the  sale  was  made  on  the  30th  day  of  Novem- 
ber following.  Had  there  been  one  insertion  of  the  notice, 
and  then,  in  the  next  issue  of  the  paper,  the  postponement 
had  been  inserted,  there  would  still  have  been  over  six  weeks 
before  the  sale  in  which  to  publish  it  the  three  weeks  required 
by  the  statute.     Taking  the  return  and  the   notice   together, 
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there  was  nothing  to  excite  the  least  suspicion  in  the  mind  of 
any  person  that  there  was  not  due  notice  published. 

It  is  urged  that  the  court  below  erred  in  admitting  the 
sheriff's  deed  against  the  objection  of  appellant.  The  objec- 
tion in  the  court  below  was  general^  while  in  this  court  the 
specific  objection  is  urged  that  the  deed  is  acknowledged  before 
a  notary  public.  Even  if,  under  our  statute,  that  officer  is  not 
empowered  to  take  the  acknowledgment  of  a  sheriff's  deed, 
still  the  objection  was  general,  and  we  will  presume,  as  the 
objection  could,  in  all  probability,  have  been  readily  overcome, 
had  it  been  pointed  out,  by  proving  the  signature  of  the  sheriff, 
that  the  objection  only  was  intended  to  apJDly  to  the  compe- 
tency and  pertinency  of  the  deed  as  evidence.  The  acknowl- 
edgment is  no  part  of  the  deed,  unless  it  is  intended  to  convey 
a  married  woman's  real  estate,  and  when  defectively  acknowl- 
edged, its  execution  may  be  proved  by  any  other  legitimate 
evidence.     Stephenson  v.  Thompson,  13  111.  186. 

This  court  has  frequently  held  that,  where  such  objections 
are  intended  to  be  relied  on,  they  should  be  specifically  pointed 
out,  or  we  will  hold  them  to  have  been  waived,  and  not  con- 
sider them  when  raised  for  the  first  time  in  this  court. 

Other  objections  are  urged  in  argument,  but  they  grow  out 
of  and  are  dependent  upon  the  propositions  which  we  have 
discussed,  and  are  disposed  of  by  the  views  we  have  here  pre- 
sented, and  further  discussion  is  deemed  unnecessary. 

Perceiving  no  error  in  this  record,  the  judgment  of  the 
court  oelow  must  be  affirmed. 

Judgment  affirmed. 
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John  Wilson 

V. 

The  Eockford,  Rock  Island  &  St.  Louis  E.  E.  Co. 

1.  Condemning  right  op  vr ay  for  a  railroad — under  act  of  1853 — of  the 
question  of  co7npensatioji  and  benefits.  Where  individual  property  is  con- 
demned for  the  use  of  a  railroad,  under  the  act  of  1853,  the  land  taken 
must  be  paid  for,  under  all  circumstances,  without  regard  to  the  benefits 
accruing  to  the  owner  by  reason  of  the  construction  and  operation  of  the 
road. 

2.  The  measure  of  compensation  in  such  case,  and  as  guaranteed  by 
that  clause  of  tiie  constitution  of  the  Slate,  which  declares  that  "no  man's 
property  shall  be  taken  or  applied  to  public  use  without  just  compensation 
being  made  to  him,"  is  the  market  value  of  the  land  taken. 

3.  But,  as  against  the  damages  to  portions  of  such  owner's  property  not 
taken,  resulting  from  the  construction  and  operation  of  the  road,  may  be 
set  off  the  benefits  accruing  to  him  thereby. 

4.  Where  the  right  of  way  run  through  a  man's  farm  so  as  to  sever  a 
strip  of  about  two  acres  from  the  body  of  the  farm,  thus  rendering  it  use- 
less to  him  for  farming  purposes,  it  was  held,  that  while  compensation 
could  not  be  demanded  for  such  strip,  it  not  being  taken  hy  the  road,  j'et  it 
would  form  an  element  in  estimating  the  damages  the  owner  would  sus- 
tain, if  any,  by  the  construction  and  operation  of  the  road — such  strip  or 
its  value,  the  great  iuconvenience  to  which  the  owner  is  put,  and  the  dan- 
ger to  which  he,  his  family  and  stock  are  exposed,  in  passing  from  one  part 
of  the  farm  to  the  other,  being  regarded  as  proper  elements  to  be  consid- 
ered by  the  jury  in  assessing  the  damages,  against  which  should  be  set  off 
the  facilities  afforded  by  the  road,  and  a  convenient  depot  for  getting  the 
products  of  the  farm  to  market,  as  also  the  actual  increase  in  the  market 
value  of  the  farm,  occasioned  by  the  road. 

5.  Judgment  against  railroad  under  act  of  1852 — for  damages  accruing 
to  the  oicner  of  lands  by  the  construction  of  the  road — of  the  form  thereof.  The 
form  of  the  judgment,  where  a  recover}^  is  had  under  the  act  of  1852,  should 
conform  to  that  prescribed  by  section  15  of  the  act. 

Appeal  from  the  Circuit  Court  of  Knox  county  ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  Harvey  E.  Shields,  and  Mr.  John  J.  Glenn,  for  the 
appellant. 

Messrs.  Stewart  &  Phelps,  for  the  appellee. 
18— 59th  III. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  appellant  was  the  owner  of  a  tract  of  land  in  Warren 
county,  a  portion  of  which  was  wanted  by  appellee  for  its 
road  way.  Commissioners  were  appointed,  who  assessed  the 
damages  of  appellant  at  $350,  and  filed  their  report  in  the 
office  of  the  clerk  of  the  circuit  court  of  that  county,  in  pur- 
suance of  the  statute.  Both  parties  appealed  lo  the  circuit 
court,  when  a  change  of  venue  was  had  to  the  county  of  Knox. 
There  the  cause  was  tried  by  a  jury,  they  finding  the  same 
amount  as  the  commissioners  had  allowed. 

The  verdict  of  the  jury  is  as  follows  :  ''We  find  for  plain- 
tiff the  amount  of  $350  for  right  of  way,  and  nothing  for  other 
damages." 

On  this  verdict  the  court  rendered  a  judgment  in  form,  as 
in  an  ordinary  action  of  debt  or  assumpsit. 

To  reverse  this  judgment  Wilson  appeals. 

Appellant  makes  the  points,  first:  that  the  verdict  of  the 
jury  is  manifestly  against  the  weight  of  evidence  ;  second, 
that  the  court  allowed  improper  evidence  to  go  to  the  jury  ; 
third,  that  appellee's  fourth,  fifth,  sixth  and  seventh  instruc- 
tions, were  erroneous  ;  fourth,  the  court  erred  in  modifying 
appellant's  fifth  and  sixth  instructions  ;  and  fifth,  that  the 
iudofment  is  not  entered  in  conformitv  to  the  statute. 

Jo  ^ 

This  railroad  company  was  incorporated  by  an  act  of  Feb- 
ruarv  16,  1865,  and  by  subsequent  acts,  passed  in  1869,  its 
charter  was  amended  in  several  particulars.  The  petition  for 
the  right  of  way,  in  this  case,  was  presented  at  the  September 
term,  1870,  of  the  Warren  circuit  court,  and  the  mode  of 
proceeding  is  in  pursuance  of  the  act  of  1852.  We  shall, 
therefore,  consider  the  case  in  the  light  of  that  act,  and  in 
doing  so,  will  virtually  dispose  of  all  the  points  made  by  ap- 
pellant. 

It  is  the  leading,  central  idea  of  that  act,  that  in  all  cases  of 
condemnation  of  individual  property  for  the  use  of  a  railroad, 
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the  land  taken  must  be  paid  for  under  all  circurastances,with- 
out  regard  to  benefits  accruing  to  the  owner  by  reason  of  the 
construction  of  the  road.  This  fully  appears  from  the  first, 
fifth,  sixth  and  eighth  sections  ;  and,  indeed,  from  the  whole 
tenor  of  that  act.  Two  questions  are  presented  by  the  act,  to 
the  commissioners  :  first,  the  value  of  the  land  to  be  taken  as 
the  roadway  ;  second,  damages  resulting  to  the  owner  of  the 
land  from  the  construction  of  the  road  through  it.  The  first 
is  to  be  made  absolutely,  in  compliance  with  that  clause  of  the 
constitution  Avhich  declares  that  "no  man's  property  shall  be 
taken  or  applied  to  public  use,  without  just  compensation  be- 
ing made  to  him.'" — Art.  13,  sec.  11.  The  second  may  be  set 
oif  against  the  benefits  likely  to  result  to  the  owner  by  its  con- 
struction. 

The  commissioners,  in  fixing  compensation  for  the  land  ac- 
tually taken,  will  take  into  their  consideration  the  market 
value  of  the  land,  which  can  always  be  approximated.  This 
value  would  be  the  measure  of  the  compensation  guaranteed 
by  the  constitution. 

Did  the  commissioners,  or  the  jury,  give  the  value  of  the 
land  taken  for  the  roadway  ?  A  glance  at  the  evidence  shows 
they  did  not,  for,  as  we  understand  the  testimony,  the  land 
was  worth  §50  or  $60  per  acre  without  the  road.  Twelve 
acres  were  taken,  worth  at  least  |600  ;  this  should  have  been 
allowed  appellant  absolutely.  This  was  the  compensation  to 
which  he  was  entitled  under  the  law,  and  it  was  guaranteed  to 
him  by  the  very  terms  of  the  constitution  of  the  State.  There 
was  also  a  strip  of  about  two  acres  in  addition,  severed  from 
the  quarter  section  to  which  it  belonged,  rendered  useless  to 
appellant  for  farming  purposes  by  the  course  of  the  road.  The 
adjoining  proprietor  may  be  willing,  or  he  may  not  be,  to  pur- 
chase this  strip  and  give  for  it  its  value. 

That  strip  has  not  been  taken  by  the  railroad,  and  compen- 
sation for  it  can  not  be  demanded.  It  would  form  an  element 
in  estimating  the  damages  appellant  has  sustained,  if  any,  in 
cutting  his  land  so  as  to  render  a  portion  of  it  useless  to  him. 
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In  estimating  the  damages,  this  strip,  or  its  value,  the  great 
inconvenience  to  which  the  owner  is  put,  and  the  danger  to 
which  he,  his  family,  and  stock  are  exposed,  in  passing  from 
one  part  of  the  farm  to  the  other,  would  compose  the  elements 
for  assessing  the  damages.  Against  these,  should  be  set  off 
the  facilities  afforded  by  the  road,  and  a  convenient  depot,  for 
getting  the  products  of  the  farm  to  market,  and  if  that  be 
grain  or  pork,  they  would  be  considerable,  and  can  be  approx- 
imated by  witnesses.  The  actual  increase  in  the  market  value 
of  the  land,  if  caused  by  the  railroad,  should  also  be  estimated 
and  set  off  against  the  damages.  T.  &  P.  R.  R.  Co.  v.  Unsicker, 
22  111.  221. 

We  forbear  the  expression  of  any  opinion  on  the  evidence, 
as  to  these  points,  as  the  case  will  have  to  go  to  another  jury. 

As  to  the  instructions  complained  of,  the  sixth  and  seventh, 
given  for  appellee,  should  not  have  been  given,  as  there  is  no 
evidence  on  which  to  base  them. 

The  verdict  is  so  clearly  against  the  evidence  in  the  cause, 
tested  by  the  act  of  1852,  under  which  the  proceedings  were 
had,  that  the  judgment  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial  in  conformity  with  this  opinion. 

The  form  of  thejiulgment  will  be,  if  a  recovery  is  had  upon 
another  trial,  according  to  section  15,  of  the  act  of  1852. 

Judgment  reversed. 


William  Price  ei  al. 

V. 

Ann  Karnes. 


1.  Dked  absolute  in  tekms — when  a  mortgage.  The  doctrine  is  well 
settled,  that  a  deed,  absolute  in  terms,  if  intended  to  secure  au  indebted- 
ness, is  a  mortgage,  whether  the  intention  is  manifested  by  a  written  de- 
fea«iiice,  by  parol  declaratious,  or  by  the  acts  of  the  parties. 
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2.  Same — proof.  Where  a  deed  is  absolute  ou  its  face,  the  proof  should 
be  clear  before  a  court  would  hold  it  a  mortgage,  and  decree  a  foreclosure 
or  a  redeniptiou. 

3.  A  party  sold  another  twelve  lots  of  ground  adjoining  the  city  of 
dhicago,  by  a  conditional  agreement,  and  $3300  was  paid,  giving  the  pur- 
chaser the  option,  ou  seeing  the  property,  if  not  satisfactorj',  to  decline  to 
hold  it,  and  have  the  mone}'  returned;  subsequently,  and  in  July,  1857, 
and  about  one  mouth  afterward,  the  same  grantor  sold  to  the  grantee 
twelve  other  lots  iu  the  same  tract  of  laud  for  $3900,  $75G  Avas  paid,  and 
notes  given  for  the  balance,  $1900  was  paid  iu  August,  and  iu  the  same 
month  the  twenty-four  lots  were  conve3^ed  to  the  purchaser  by  a  warranty 
deed;  this  evidenced  a  purchase, and  where  the  evidence  is  conflicting  and 
unsatisfactory,  it  was  proper  for  the  court  to  refuse  to  decree  the  transac 
tiou  a  mortgage,  and  to  refuse  permission  to  redeem  as  from  a  UKU'tgage. 

Appeal  from  the  Superior  Court  of  Cook  county. 

Mr.  Milton  T.  PetePvS  aud  Mr.  Edward  S.  Bragg,  for  the 
appellants. 

Mr.  H.  A.  White  and  Mr.AY.  T.  Burgess,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

There  can  be  no  question  in  this  case,  and  none  is  made, 
that  the  first  contracts  of  June  and  July,  1857,  between  the 
parties,  concerning  the  property  in  controversy,  were  condi- 
tional sales.  It  was  so  'Expressly  agreed  in  the  contracts  writ- 
ten at  the  time.  The  purchaser  could  elect  to  take  the  prop- 
erty absolutely  in  fee,  or  she  could  disaffirm  and  have  her 
money  returned,  with  an  agreed  rate  of  interest. 

But  the  real  question  at  issue  is,  whether  the  deed  of  Au- 
gust, 1857,  for  the  lots  mentioned  in  the  first  contracts,  and 
the  deed  of  1862,  for  an  additional  number  of  lots,  both  abso- 
lute in  their  terms,  were  intended  to  convey  an  indefeasible 
estate,  or  only  intended  by  the  parties  as  security  for  the 
money  before  that  time  advanced  by  the  defendant  to  the 
-complainants. 

A  conveyance  of  land,  absolute  in  terms,  if  intended  as  se- 
curity for  a  debt  by  the  parties,  is  a  mortgage,  whether  the  in- 
tention is  manifested  by  a  written  defeasance  executed  at  the 
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time  of  the  conveyance,  or  by  parol  declarations,  or  by  the  acts 
of  the  parties.  Cla?'k  v.  Henry,  2  Cowen,  324  ;  Porter  v.  Nel- 
son, 4  N.  H.  130  ;  Dwen  v.  Blake,  44  111.  135. 

This  doctrine  has  become  so  well  settled  by  numerous  ad- 
judged cases,  that  it  is  now  unnecessary  to  multiply  authori- 
ties. It  has  long  since  passed  into  a  maxim,  in  the  law,  that 
"once  a  mortgage  always  a  mortgage." 

But,  as  a  conditional  sale,  if  really  intended,  is  valid,  the 
inquiry  in  every  case  must  be,  whether  the  contract  in  the  spe- 
cific case  is  a  security  for  the  repayment  of  money,  or  an  act- 
ual sale,      Conway's  Ex'r  v.  Alexander,  7  Cranch,  218. 

If  we  look  into  the  deeds,  we  find  nothing  there  to  enlighten 
our  inquiry.  They  purport  to  convey  an  absolute  estate  for  a 
certain  consideration  stated.  We  find  there  no  elements  of  a 
mortgage,  no  acknowledgment  of  a  pre-existing  debt,  and  no 
covenant  for  the  payment  of  money.  To  overcome  the  ex- 
press terms  of  the  deed,  generally,  a  debt  must  exist,  and  the 
liability  to  pay  the  same,  that  can  be  enforced  in  a  court  of  law 
or  equity.  In  this  case,  if  the  grantee  chose  to  treat  the  deeds 
as  mortgages,  could  she  foreclose  the  same  in  a  court  of  equi- 
ty, and  have  a  decree  for  a  certain  sum  of  money  against  the 
grantor,  over  his  averment  that  this  was  a  sale  and  not  a  mort- 
gage? She  would  be  held  to  make  clear  proof,  to  justify  a 
decree  against  him. 

The  true  intent  not  appearing  in  the  instruments,  we  must 
look  to  the  evidence  aliunde.  And  here  Ave  are  met,  at  the 
outset,  with  great  difficulty.  The  real  intention  of  the  parties 
to  this  transaction,  what  they  intended  to,  and  did  do,  is  ob- 
scured by  a  mass  of  conflicting  evidence.  AVe  must  say,  that 
much  of  it  is  irreconcilable.  A  few  facts  stand  admitted  :  In 
June,  1857,  complainants,  by  a  conditional  contract,  sold  the 
defendant  lots  thirteen  to  twenty-four,  both  inclusive,  in 
block  one,  in  Anna  Price's  subdivision  of  the  northwest  quar- 
ter of  the  northwest  quarter  of  section  ten,  in  Cook  county, 
south  and  adjoining  the  city  of  Chicago,  for  the  consideration 
of  $3300,  which  was  all  paid.     It  was  understood  and  agreed^ 
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that  if  the  defendant,  when  she  saw  the  property,  or  ascer- 
tained its  value,  did  not  like  it,  she  was  at  liberty  to  decline 
the  trade  and  have  her  money  paid  back,  with  interest. 

In  July,  1857,  the  complainants,  under  a  like  contract,  sold 
to  the  defendant  lots  one  to  twelve,  both  inclusive,  in  block 
two  of  the  same  subdivision,  for  the  sum  of  $3900.  The  de- 
fendant, at  the  time  of  making  the  last  contract,  paid  to  the 
complainants  the  sum  of  $756,  and  gave  to  them  her  note  for 
$3124,  payable  one  day  after  date,  with  ten  per  cent  interest. 
On  the  12th  day  of  August,  1857,  defendant  paid  to  com- 
plainants $1000,  and  on  the  19th  day  of  the  same  month  she 
paid  the  further  sum  of  $975,  leaving,  of  the  principal  of  the 
note,  $1159  due  and  unpaid.  On  the  28th  day  of  August, 
1857,  the  complainants  executed  and  delivered  to  the  defend- 
ant a  warranty  deed  for  the  twenty-four  lots  described  in  the 
two  contracts,  for  the  consideration,  as  stated,  of  $7200. 

In  the  history  of  the  events  that  led  to  the  making  of  the 
warranty  deed,  and  the  purposes  for  which  it  was  made,  and 
the  subsequent  transactions  between  the  parties,  the  statement 
of  facts  by  the  parties  in  interest,  in  their  testimony,  is  as 
widely  different  as  is  their  interest  in  the  subject  matter  of  this 
litigation.  Resort  must  therefore  be  had  to  the  acts  of  the 
parties,  rather  than  their  words,  and  to  such  disinterested  tes- 
timony as  the  record  presents,  for  the  true  solution  of  the  diffi- 
culty in  the  case.  The  acts  of  the  parties  have  an  unmistaka- 
ble meaning. 

In  May,  1858,  the  parties  visited  Chicago,  and  the  prop- 
erty is  examined.  Mrs.  Karnes  is  evidently  not  very  Avell  sat- 
isfied with  the  property,  and  some  complaint  is  made  that  its 
value  and  location  had  been  misrepresented  to  her.  At  this 
time,  the  agreement  of  INIay  14th,  1858,  was  entered  into  and 
signed  in  duplicate  by  the  parties,  by  which  it  was  agreed, 
that  if  Mrs.  Karnes  so  desired,  within  twelve  months  from 
that  date,  the  complainants  would  take  back  the  lots  and  re- 
turn the  money  received  for  them,  with  twenty  per  cent  inter- 
est.    Why  this  agreement  was  made,  and  the  reasons  that  led 
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to  its  execution  by  the  parties,  is  involved  in  some  difficulty, 
and  the  evidence  affords  no  satisfactory  answer. 

The  theory  of  the  complainants,  on  which  they  rest  their 
claim  for  relief,  as  we  understand  it,  is,  that  the  deed  of  Au- 
gust 28, 1857,  was  not  designed  to  be  an  absolute  conveyance, 
but  was  taken  for  advances  made  by  the  defendant  to  the  com- 
plainants, with  the  right  on  the  part  of  the  defendant  to  have 
the  deed  become  an  absolute  conveyance,  if,  upon  seeing  the 
premises,  she  so  elected;  but  she  did  not  so  elect  upon  seeing 
the  premises,  and  declined  to  have  the  deed  take  effect  as  an 
absolute  conveyance,  and  only  would  hold  the  same  as  secu- 
rity for  the  advances,  and  that  the  character  of  the  instrument 
was  not  thereafter  changed  by  the  parties. 

That  the  advances  made,  which  was  the  consideration  of  the 
deed  of  August  28,  1857,  were  not  extinguished  by  that  deed, 
but  that  the  indebtedness  for  such  advances  continued  there- 
after, and  still  exist,  and  the  same  was  recognized  by  both  par- 
ties up  to  the  time  of  the  commencement  of  this  suit. 

That,  by  the  agreement  of  the  parties,  entered  into  INIay 
14,  1858,  Mrs.  Karnes  had  the  right  to  elect  to  have  the  com- 
plainants take  back  the  premises  conveyed  by  that  deed,  and 
have  returned  to  her  the  money  advanced  therefor,  with  in- 
terest. That  Mrs.  Karnes  did  so  elect,  and  the  complainants 
assented  to  such  election,  and  both  parties,  thereafter,  as  be- 
fore, recognized  the  complainants  to  be  the  owners  of  the  prem- 
ises, and  as  owing  Mrs.  Karnes  for  such  advances,  M-hieh  was 
the  consideration  of  the  deed,  and  that  she  held  the  deed  alone 
as  security  for  such  indebtedness. 

On  the  contrary,  it  is  insisted, on  the  part  of  the  defendant, 
that  the  true  meaning  and  legal  effect  of  the  transaction  be- 
tween the  parties  is,  that  the  contracts  of  June  and  July,  1857, 
were  continued  in  full  force  until  the  making  and  delivering 
of  the  deed  of  August  28,  1857,  when  they  were  cancelled  and 
discharged,  and  that  the  deed  was  then  given  without  condi- 
tions or  restrictions,  and  in  fulfillment  of  said  contracts,  and 
that  Mrs.  Karnes  had  then  elected  to  take  the  property,  and 
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that  the  deed  vested  in  her  the  legal  title  to  the  twenty-four 
lots. 

That  the  contract  of  May  14,  1858,  was  drawn  up  and  exe- 
cuted by  the  complainants,  at  their  own  instance  and  request, 
and  not  at  the  request  of  the  defendant,  and  that  she,  in  fact, 
did  not  know  the  contents  of  the  paper  when  she  signed  it, 
and  that  the  legal  effect  of  the  instrument  is,  that  the  com- 
plainants thereby  agreed  to  repurchase  the  property  if  she 
should  so  elect,  within  twelve  months,  for  a  price  to  be  found 
by  calculation,  and  that  she  did  not,  within  the  time  fixed, 
elect  not  to  take  the  property,  and  the  complainants  never, 
at  any  time,  agreed  to  take  back  the  property  and  pay  her  for 
the  same,  according  to  the  terms  of  the  contract  of  May  14, 
1858. 

We  think  the  facts  that  must  be  considered  as  established 
by  the  evidence  in  the  record,  are  inconsistent  with  the  theory 
advanced  by  the  complainants. 

When  the  parties  were  in  Chicago,  in  May,  1858,  Mrs. 
Karnes  then  learns,  for  the  first  time,  that  the  property  con- 
veyed to  her  was  incumbered  by  the  Powers  mortgage,  upon 
which  there  was  then  a  considerable  amount  due.  The  mort- 
gage covered  the  entire  forty  acres,  which  was  subdivided, 
and  of  which  the  lots  conveyed  to  her  constituted  a  part. 

In  consequence  of  the  financial  crisis  of  1857—8,  the  prop- 
erty had  depreciated  very  much  in  value.  Mrs.  Karnes  be- 
came very  much  dissatisfied,  and  complained  that  she  had 
been  overreached  in  the  contract  by  the  representations  of  the 
complainants  as  to  the  value  and  location  of  the  property. 
The  balance  of  her  note  of  $1159,  to  the  complainants,  re- 
mained unpaid,  and  it  was  agreed  by  the  parties  that  no  more 
should  be  paid  until  a  settlement  could  be  effected. 

Instead  of  the  property  increasing  in  value,  it  continued  to 
depreciate,  and  the  incumbrance  of  the  Powei's  mortgage  still 
resting  on  the  property,  the  parties  holding  the  same  threat- 
ening to  sell   under  it;   and   Mrs.  Karnes,   failing  to  get  a 
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satisfactory  adjustment  of  the  matter,  placed  it  in  the  hands 
of  her  attorney. 

After  considerable  negotiation  between  the  parties,  all  came 
together  at  the  house  of  Goodwin,  in  the  city  of  Quincy.  It 
was  then  agreed  between  the  parties,  by  way  of  making  a  final 
settlement  of  the  Avhole  matter,  and  as  the  best  proposition 
that  the  complainants  could  then  make,  that  the  complainants 
would  convey  to  Mrs.  Karnes,  by  quit  claim  deed,  lots  three 
to  twelve,  both  inclusive,  in  block  one,  of  the  same  subdivi- 
sion, which  lots,  at  the  time,  were  not  only  subject  to  the  Pow- 
ers mortgage,  but  also  to  a  mortgage  given  to  one  Seehorn. 
The  deed  was  then  executed,  and  bears  date  March  20,  1862. 
It  was  also  agreed,  as  a  part  of  the  settlement,  that  Mrs. 
Karnes'  note  of  $1159,  held  by  the  complainants,  should  be^ 
and  it  was  then,  surrendered  up  to  her  ;  and  also,  that  the 
agreement  of  May  14,  1858,  should  be  cancelled,  M'hich  was 
done,  so  the  witness  testifies,  at  whose  house  the  transaction 
occurred.  It  Avas  further  agreed  by  complainant  William 
Price,  at  that  time,  that  the  complainants  would  remove  all 
incumbrances  from  the  property,  but  he  declined  to  place  such 
agreement  in  the  deed  that  conveved  the  ten  lots  to  INIrs. 
Karnes. 

We  must  regard  the  evidence,  that  establishes  these  facts, 
as  the  better  evidence  in  the  case,  for  the  reason  that  it  comes 
from  an  apparently  candid  witness,  and  one  totally  disinter- 
ested. 

The  complainants  still  fail  to  remove  the  incumbrances 
from  the  property  as  they  had  agreed  to  do,  for  the  alleged 
reason  that  they  were  unable  to  do  so,  being  at  the  time  finan- 
cially embarrassed.  The  holders  of  the  Powers  mortgage  still 
threatening  to  sell  the  property  under  it,  the  defendant  be- 
came fearful  that  she  would  lose  her  entire  property.  A  bit- 
ter and  ill-natured  correspondence  then  ensues  between  the 
parties.  The  complainants  destroyed  the  letters  of  the  de- 
fendant, and  we  are  only  permitted  to  know  their  contents  as 
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the  same  are  reproduced  from  the  memory  of  the  witnesses. 
Nothing,  however,  seems  to  have  resulted  from  this  corres- 
pondence, and  the  letters  are  only  important  so  far  as  they 
show  the  manner  in  which  the  parties  treated  these  deeds, 
whether  as  absolute,  or  only  as  mortgages.  On  that  question 
they  would,  and  do,  have  an  important  bearing. 

On  the  30th  day  of  September,  1867,  Mrs.  Karnes  conveyed 
the  ten  lots  last  conveyed  to  her,  to  Eli  Seehorn,  in  considera- 
tion of  which  he  agreed  to,  and  did,  release  her  twenty-four 
lots  from  all  incumbrance,  so  that  she  then  held  the  property 
conveyed  by  the  deed  of  August  28,  1857,  free  from  all  in- 
cumbrances. The  controversy  between  the  parties  then  ceased, 
until  it  is  again  revived  by  the  steps  taken  to  institute  this 
proceeding,  on  the  17th  day  of  October,  1868. 

Throughout  the  entire  history  of  this  transaction,  running 
through  a  period  of  nine  or  ten  years,  we  are  unable  to  dis- 
cover any  clear  and  distinct  evidence  that  the  parties  ever 
treated  the  deed  of  August,  1858,  as  a  mortgage  for  the  secu- 
rity of  indebtedness.  But,  on  the  contrary,  the  evidence  tends 
to  prove,  and  we  may  say  does  prove,  that  they  treated  it  as 
an  absolute  deed.  The  burden  of  Mrs.  Karnes'  complaint, 
after  the  making  of  the  deed  of  JNIarch  20,  1862,  for  the  ten 
lots,  was  not  that  the  complainants  did  not  pay  back  her  mon- 
ey, with  interest,  but  that  the  incumbrances  on  the  property 
were  not  removed,  and  that  she  was  in  danger  of  losing  it  en- 
tirely.    This  fact,  itself,  tends  strongly  to  illustrate  this  case. 

The  letters  of  the  complainant  William  Price,  of  1865  and 
1867,  seem  to  us  totally  inconsistent  with  the  claim  the  com- 
plainants now  assert.  The  language  used  is  wholly  incompat- 
ible with  the  idea  that  he  then  considered  the  deed  a  mere 
mortgage  for  the  security  of  his  indebtedness  to  the  defendant. 

In  his  letter  of  August  7,  1865,  addressed  to  the  defendant, 
he  says :  "The  transactions  I  had  with  you,  were  done  with 
no  intention  of  taking  advantage,  and  had  not  the  great  finan- 
cial crisis  taken  place,  would  have  been  for  your  profit."  How 
for  her  profit,  if  she  was  simply  to  have  her  money  back,  with 
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interest?  According  to  his  theory  of  the  case,  lie  was  bound 
to  pay  her  at  all  events.  He  evidently  means  to  be  under- 
stood, that  her  profit  would  be  in  the  rise  and  increased  value 
of  her  property,  and  not  in  her  mere  security  for  her  debt. 

Again,  in  his  letter  of  September  23,  1867,  addressed  to  the 
defendant,  Mr.  Price  says :  "When  I  saw  you  last,  you  told 
me  one  Mr.  "White  advised  you  take  §1000  for  your  lots;  now 
you  say  they  are  worth  $2000  or  $3000.  How  fast  they  are 
■rising.  I  would  advise  you  to  keep  them  until  you  can  get 
the  price  Mr.White  valued  them,  in  1859 — $500  per  lot,  50  by 
177." 

We  have  not  before  us  the  letters  of  the  defendant,  to  which 
these  are  a  re^ily,  but  we  are  at  a  loss  to  understand,  if  these 
deeds  were  mere  mortgages,  why  ]\Ir.  Price  is  advising  Mrs. 
Karnes  not  to  sell  her  lots  until  she  could  get  a  certain  price 
for  them.  If  they  were  mere  mortgages,  the  lots  Avere  not 
hers,  and  she  would  have  no  right  to  sell  them  ;  and  if  she 
did  so,  it  would  be  a  breach  of  faith.  We  can  interpret  these 
letters  in  no  other  light  than  as  conceding,  in  terms  that  can 
not  be  well  misunderstood,  that  Mrs.  Karnes  held  this  prop- 
erty by  an  absolute  conveyance,  subject  to  no  defeasance 
whatever. 

It  would  seem,  that  on  the  20th  day  of  March,  1862,  when 
the  quit  claim  deed  for  the  ten  additional  lots  was  executed, 
in  view  of  the  transactions  then  taking  place,  that  was  the 
time,  of  all  others,  if  tjie  former  deed  was  a  mere  mortgage, 
for  him  to  assert  it.  A  long  period,  five  years,  had  then 
elapsed  from  the  time  of  its  execution  and  delivery.  Yet,  ac- 
cording to  the  testimony  of  the  witness  Goodwin,  not  one 
word  was  said  by  either  party,  at  that  time,  as  to  the  deed  be- 
ing a  mortgage.  It  is  difficult  to  reconcile  the  silence  of  Mr. 
Price,  on  that  occasion,  with  the  claim  he  now  asserts. 

We  may  safely  say,  that  the  complainants  have  not  pro- 
duced that  clear  proof  that  the  laAV  requires,  to  overcome  the 
exjircss  terms  of  the  deed,  so  as  to  be  entitled  to  the  relief 
.sol  ml  it. 
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In  the  case  of  Diven  v.  Blake,  44  III.  132,  this  court  held, 
and  it  is  certainly  a  reasonable  rule,  that  the  parties  having 
deliberately  given  the  transaction  all  the  forms  of  a  sale,  slight, 
indefinite  or  unsatisfactory  evidence  should  not  be  permitted 
to  change  its  character.  It  should  only  be  by  proof  which 
clearly  shows  that  the  intention  of  the  parties  was,  that  it 
should  be  a  mortgage  and  not  a  sale.  To  the  same  effect  is 
the  case  of  Taintov  v.  Keyes  et  al.  43  111.  332. 

We  are  satisfied,  from  the  evidence  in  the  record,  and  must 
so  hold,  that  the  deeds  conveyed  an  absolute  and  indefeasible 
estate  to  the  grantee,  Mrs.  Karnes. 

The  bill  was  therefore  properly  dismissed,  and  the  decree  is 
affirmed. 

Decree  affirmed. 

Justices  McAlt.ister  and  Thornton  dissent. 

After  the  original  opinion  was  filed  in  this  case,  appellant 
filed  a  petition  for  a  rehearing,  which  was  granted.  A  re- 
hearing was  had,  and  the  following  additional  opinion  was 
filed: 

Per  Curiam  :  A  petition  having  been  filed,  a  rehearing  in 
this  cause  was  allowed.  We  have  again  fully  considered  the 
case,  and  a  majority  of  the  court  are  still  of  opinion  that  the 
bill  was  properly  dismissed,  and  the  decree  should  be  affirmed. 
We  have,  therefore,  caused  the  original  opinion  to  be  refiled, 
as  the  opinion  of  the  majority  of  the  court. 

Decree  affirmed. 
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Arthur  D.  Rich  et  al. 


The  City  of  Chicago.* 

1.  Special  assessment — oath  of  commissioners.  Where  a  special  as- 
sessment was  made  for  tlie  improvement  of  a  street  in  a  city,  it  is  not  au 
objection  to  tlie  validity  of  the  assessment  that  the  commissioners  took  the 
oath  required  by  the  city  charier,  and  also  superadded  other  clauses  not 
inconsistent  with  the  oath  required  by  the  charter,  or  any  of  its  provi- 
sions. 

2.  Notice — publication — city  newspaper.  Where  the  city  charter  re- 
quired the  common  council  to  designate  a  newspaper  in  which  notices  and 
the  proceedings  of  the  corporation  should  be  published,  it  appeared  that 
such  notices  and  proceedings  were  published  in  a  particular  paper,  and  it 
was  recognized  by  the  officials  as  tlie  corporation  newspaper, — a  certificate 
of  publication  given  b}^  the  publisher,  was  offered  in  evidence :  Ileld,  that 
such  facts,  as  to  the  public,  and  tliird  persons,  were  prima  facie  evidence 
that  the  paper  had  been  designated  as  the  corporation  paper,  and  the  ap- 
pointment need  not  be  proved  by  producing  the  record  showing  the  ap- 
pointment; that  it  is  similar  to  proof  that  a  person  has  acted  as  a  public 
officer,  which  is  prima  facie,  without  producing  his  commission. 

3.  Former  decisions — awarding  compensation,  when  private  property  is 
taken  for  public  use.  The  determination  of  what  is  "just  compensation"  for 
private  property  when  taken  for  public  use,  is  a  judicial  act,  which  can 
properly  be  performed  only  by  tlie  judicial  department  of  the  government, 
and  former  decisions  of  this  court  holding  the  award  in  that  regard,  of 
persons  not  of  the  judicial  department,  such  as  the  commissioners  of  the 
board  of  public  works  in  the  citj-^  of  Chicago,  to  be  conclusive,  are  over- 
ruled. 

4.  Constitution — eminent  domain — trial  by  jury.  Where  a  city  char- 
ter gave  to  the  common  council,  and  the  board  of  public  works,  power  to 

♦This  case,  and  the  following  twenty-one  cases,  are  all  considered  in  the 
same  opinion  : 

Trustees  of  Wabash  Avenue  Baptist  Church  v.  City  of  Chicago;  Sfioad  v. 
Same;  Iloxie  v.  Same;  Pearce  v.  Same;  W.  Duvidson  v.  Same;  Christ 
Church  V.  Same;  Otis  v.  Same;  J.  I.  Pearce  v.  Same;  Kellogg  v.  Same;  E. 
L.  Davidson  v.  Same;  Loomis  v.  Same;  Larmon  v.  Same;  Little  v.  Same; 
Whittaker  v.  Same;  Mason  v.  Same;  Spaulding  v.  Same;  Traynor  v.  Sam6\ 
Friabee  v.  Same ;  Frank  v.  Sanie ;  Thomas  v.  Same ;  Larned  v.  Same. 
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assess  damages  ou  the  condemuation  of  laud  for  the  wideuing  of  a  street, 
aud  it  was  objected  that  the  act  was  uuconstitutional,  because  tlie  owner 
was  deprived  of  a  jury :  Ildd,  tiiat  as  the  court  liad,  in  previous  decisions, 
sustained  the  law,  the  rule  stare  decisis  must  be  applied,  and  as  the 
constitution  of  1870  requires  a  trial  by  jury  in  all  future  cases,  the  question 
is  not  of  any  practical  importance  to  determine  whether  a  jury  was  indis- 
pensable, aud  that  rights  acquired  under  former  proceedings  should  be 
protected. 

5.  Assessment — benefits.  But  the  proceeding  to  assess  the  damages 
growing  out  of  the  opening  of  the  street,  is  not  obnoxious  to  any  constitu- 
tional objection.  The  charter  makes  it  indispensable  for  a  sale  of  real  es- 
tate for  the  payment  of  such  an  assessment,  that  a  judgmeut  of  some  court 
of  general  jurisdiction  be  had  upon  the  warrant.  The  acts  of  the  commis- 
sioners may  be  considered  ministerial,  aud  as  the  means  by  which  the  pro- 
ceedings instituted  are  to  be  brought  before  the  court,  and  for  that  purpose 
are  valid.  All  questions  pertaining  to  the  damages  sustained  or  benefits 
conferred  by  the  condemnation  of  land,  or  other  property,  for  public  use, 
may  be  raised  and  tried  iu  the  court  where  judgment  is  sought  ou  the 
warrant. 

6.  Ordinance — validity  of.  Where  such  an  improvement  is  proposed, 
and  it  is  uot  petitioned  for  by  a  majority  of  the  owners  of  properly  to  be 
assessed,  the  charter  declares  that  it  shall  be  ordered  only  by  the  votes  of 
at  least  three-fourths  of  all  the  aldermen  pr*ent,  such  vote  to  be  by  ayes 
and  noes  ou  the  record  of  the  common  council.  And  if,  when  the  record  is 
presented, it  does  not  appear  that  the  improvement  was  ordered  by  a  vote 
of  three-fourths  of  the  aldermeu  present,  and  the  vote  was  uot  entei'ed  by 
ayes  and  noes :  Ildd,  that  the  ordinauce  is  void,  and  judgment  for  a  sale  of 
the  property  to  pay  the  assessment,  can  uot  be  rightfully  entered. 

7.  Notice — publication — certificate.  Where  there  was  published  a  no- 
tice of  application  for  a  confirmation  of  the  assessment,  and  the  publisher 
certified  that  the  notice  had  been  published  six  days  consecutively,  ex- 
cepting Sundays  and  holidays,  giving  the  date  of  the  first  but  uot  the  last 
publication:    Ildd,  the  certificate  was  too  indefinite,  and  was  insufficieut. 

8.  Convening  order.  When  a  record  is  presented  to  this  court  on 
error,  it  should  have  a  placita,  that  it  maj^  appear  that  the  record  presents 
the  proceedings  of  a  court. 

Appeals  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gaey,  Judge,  presiding. 

Mr.  Edward  Roby,  for  the  appellants. 

Mr.  M.  F.  TuLEY,  city  counsel,  for  the  appellee. 
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Mr.  Justice  McAllister   delivered   the   opinion   of  the 
Court : 


These  cases  purport  to  arise  upon  proceedings  instituted  by 
the  corporate  authorities  of  the  city  of  Chicago,  for  the  con- 
demnation of  land,  in  order  to  widen  Michigan  Avenue  from 
Twenty-second  to  Thirty-second  street,  in  the  city. 

Application  was  made  at  the  March  term,  1870,  of  the  Su- 
perior Court  of  Chicago,  for  judgment  upon  the  collector's  re- 
port, and  judgment  ordered,  from  M'hich  an  appeal  was  taken 
to  this  court. 

The  questions  presented,  which  we  propose  to  consider,  be- 
ing common  to  all  of  the  cases,  they  will,  consequently,  all  be 
treated  as  one  case. 

The  first  point  made,  questions  the  sufficiency  of  the  oath 
taken  by  the  commissioners.  The  6th  section  of  chapter  7,  of 
charter,  (Gary's  Laws  1866,  p.  62,)  declares  that,  "before  pro- 
ceeding to  make  said  assessment,  the  commissioners  shall  be 
sworn  faithfully  to  execate  their  duties  according  to  the  best 
of  their  ability." 

The  oath  which  was  taken,  not  only  contains  the  very  lan- 
guage just  quoted,  but  goes  further,  and  specifies  certain  du- 
ties, but  not  all,  which  they  were  required  to  perform  in  the 
premises.  These  specifications  being  consistent,  as  far  as  they 
went,  with  the  oath  Avhich  they  were  required  to  take,  can  not 
vitiate  the  proceeding. 

The  second  objection  is,  that  it  Avas  not  sufficiently  shown 
that  the  newspaper  in  which  certain  notices  were  claimed  to 
have  been  published,  had  been  duly  designated  as  the  corpor- 
ation newspaper. 

There  was,  at  least,  prima  facie  evidence  that  the  "Chicago 
Republican,"  the  paper  in  question,  was  the  corporation  news- 
paper. The  charter,  in  every  instance  except  one,  where 
notices  are  required  to  be  published,  says,  that  they  shall  be 
published  in  the  "corporation  newspaper."  This  paper  was 
conducted  as  the  corporation  newspaper,  and  the  fact  seems  to 
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have  been  notorious.  All  official  acts  of  the  city,  required  to 
be  published,  had,  for  a  long  period  of  time,  been  published  in 
it;  so  that,  as  affecting  the  public  and  third  persons,  proof 
that  the  paper  in  question  was  conducted  notoriously  as  the 
corporation  newspaper,  and  so  recognized  by  the  city  authori- 
ties, was  prima  facie  sufficient  without  introducing  the  resolu- 
tion of  the  council  designating  it  as  such. 

All  rules  of  evidence  are  adopted  for  practical  purposes  in 
the  administration  of  justice,  and  must  be  so  applied  as  to  pro- 
mote the  ends  for  which  they  were  designed.  Wherefore  the 
general  rule,  that  the  best  evidence  of  which  the  case,  in  its 
nature,  is  susceptible,  must  be  produced,  is  subject  to  excep- 
tions where  the  general  convenience  requires  it.  "Proof,  for 
example,  that  an  individual  has  acted  notoriously  as  a  public 
officer,  IS,  prima  facie  evidence  of  his  official  charactar,  without 
producing  his  commission  or  appointment."  1  Greenlf.  Ev. 
sec.  83. 

The  third  objection  assails  the  foundation  of  the  entire  pro- 
ceeding, and  is  one  of  a  graver  character.  The  appellants' 
counsel  insists,  that  the  judgments  should  all  be  reversed,  on 
the  ground  that  the  provisions  of  the  city  charter,  relative  to 
the  taking  of  private  jaroperty  for  public  use,  are  unconstitu- 
tional and  void,  because  they  purport  to  vest  the  board  of 
|)ublic  works  and  the  conimon  council  of  the  city  of  Chicago 
with  authority  to  inaugurate  proceedings,  in  their  discretion, 
for  taking  such  property  ;  to  determine  all  preliminary  facts, 
and  fix  the  compensation  to  be  made;  to  effectuate,  by  their 
own  acts,  the  condemnation  of  the  property  of  the  citizen,  and 
divest  him  thereof;  and  their  decision  is  made  final  and  con- 
clusive. This,  it  is  claimed,  is  the  exercise  of  judicial  author- 
ity, which,  by  the  division  of  the  powers  of  the  government 
by  the  State  constitution,  is  expressly  prohibited  to  all  depart- 
ments of  the  government  not  belonging  to  the  judicial ; 
neither  the  board  of  public  works  nor  common  council  can  be 
said  to  belong,  in  any  sense,  to  the  judicial  department. 
19— 59th  III. 
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On  the  other  hand,  the  counsel  for  the  corporation  insists, 
that  none  of  the  guarantees  of  the  constitution,  as  to  the  in- 
violability of  private  property,  have  any  application  to  the  ex- 
ercise of  the  right  of  eminent  domain  ;  that  it  is  the  attribute 
of  political  sovereignty,  an  inherent,  political  right,  whose  ex- 
ercise is  an  act  of  public  administration,  and  the  form  and 
manner  of  its  performance  is  such  as  the  legislature  may  pre- 
scribe ;  that  "the  State,  through  the  legislature,  is  only  re- 
stricted in  the  exercise  of  the  power  by  the  express  limitation 
on  the  power,  eo  nomine,  contained  in  the  constitution,  to-wit : 
the  making  of  just  compensation."  He  claims  that,  notwith- 
standing this  limitation  upon  the  power,  it  is  a  subject  resting 
entirely  within  legislative  discretion,  and  beyond  the  domain 
of  the  judicial  department,  for  he  says,  that  "the  constitutional 
provisions,  as  to  the  division  of  the  powers  of  government, 
have  no  application  to  the  exercise  of  the  right  of  eminent 
domain." 

If  we  correctly  understand  the  position  of  the  counsel,  it  is 
that  of  legislative  supremacy  over  private  property,  taken  or 
applied  to  public  use,  as  absolute  as  that  asserted  and  con- 
ceded on  behalf  of  the  British  parliament.  The  absolutism 
of  the  English  parliament  is  fully  asserted  in  the  following 
decision :  In  speaking  of  turnpike  acts,  paving  acts,  etc., 
Lord  Kenyon  said  :  "If  the  legislature  thought  it  necessary, 
as  they  do  in  many  cases,  they  would  enable  the  commission- 
ers to  award  satisfaction  to  the  individuals  who  happen  to  suf- 
fer. But  if  there  be  no  such  power,  the  parties  are  without 
remedy,  provided  the  commissioners  do  not  exceed  their  juris- 
diction."     Governor,  etc.  v.  MeredifJi,  4  Term  H.  795. 

We  had  supposed,  tliat  the  restraints  which  have  been 
placed  upon  the  supremacy  of  legislatures  over  the  rights  of 
private  property,  was  a  distinguishing  feature  of  the  American 
from  the  English  system. 

The  right  to  "just  compensation,"  required  by  our  constitu- 
tion to  be  made  as  a  condition  precedent  to  the  exercise  of  the 
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right  of  eminent  domain,  is  of  little  value  if  the  legislature 
may  vest  the  power  of  final  adjudication  in  any  sort  of  a  tri- 
bunal it  chooses.  Of  what  value  would  all  the  vaunted  rights 
of  freemen  be,  if  the  legislature  could  clothe  every  petty  mag- 
istrate in  the  land  with  authority  to  pass  final  decrees  of  for- 
feiture of  such  rights  as  caprice,  malice,  or  popular  clamor, 
might  dictate? 

Rights  of  persons,  and  of  property,  may  be  recognized  iu 
the  theory  of  government  as  fundamental  and  sacred  ;  may 
even  be  solemnly  enunciated  in  the  constitution  ;  still,  so  long- 
as  they  exist  only  in  contemplation  of  law,  and  are  left  with- 
out the  adequate  means  for  their  protection  and  enforcement^ 
they  are  of  no  more  practical  value  to  the  individual  than  the 
most  barren  abstractions  of  theorists. 

The  decisions  of  other  States  have  been  cited  to  show  that, 
in  choosing  the  instrumentalities  through  which  compensation 
shall  be  ascertained,  the  discretion  of  the  legislature  has  no 
limit.  We  can  say,  with  confidence,  that  the  constitutions  of 
some  of  these  States  are  unlike  ours.  To  those  of  some  of  the 
other  States,  whose  decisions  are  referred  to,  we  have  not  ac- 
cess, but,  from  the  decisions  themselves,  must  conclude  that 
they  are  essentially  different.  We  will  take,  for  example,  the 
language  of  the  supreme  court  of  Pennsylvania,  quoted  by 
the  counsel  for  the  city  :  "The  assessment  by  the  canal  com- 
missioners," say  the  court,  "is  as  fully  authorized  by  the  con- 
stitution as  an  assessment  by  any  other  tribunal.  A  sovereign 
State  is  not  liable  to  an  action  at  law  against  her  consent,  and 
the  right  of  trial  by  jury  has  no  existence  in  such  case.  The 
mode  of  assessment  rests  tcith  the  legislature,  and  the  common  law 
courts  have  no  authoi'ity  to  question  the  justice  of  the  decrees 
of  tribunals  clothed  with  power  to  make  final  adjudication  on 
the  subject."     Segat  v.  Commonwealth,  19  Penn.  St.  R.  460. 

Here,  the  award  is  characterized  as  a  "decree" — a  "final  ad- 
judication of  the  subject" — and  the  canal  commissioners  are 
termed  a  tribunal,  authorized  by  the  constitution. 
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But  where,  among  all  the  provisions  of  the  constitution  of 
1848,  under  which  the  charter  of  Chicago  was  passed,  will  be 
found  any  authority  to  create  such  a  tribunal? 

The  commissioners  of  the  board  of  public  works  are  mere 
ministerial  officers,  and  the  common  council  a  quasi  legisla- 
tive body.  Whence  does  the  legislature  derive  authority  to 
create  either,  or  both,  into  a  tribunal,  to  hear,  and  finally  de- 
termine, questions  of  law  and  fact,  to  pass  decrees,  and  make 
formal  adjudication  of  the  subject? 

The  counsel  says,  by  virtue  of  an  inherent  political  right — 
the  attribute  of  political  sovereignty — the  power  of  public  ad- 
ministration upon  private  property,  whenever  the  public 
might  require  its  appropriation.  He  says  :  "The  right  of 
eminent  domain  is  inherent  in  sovereignty,  and  exists  oehors 
the  constitution,  and  no  provision  of  a  constitution,  which,  by 
its  terms,  does  not  refer  to  that  right,  has  been  held  by  the 
courts  to  be  any  limitation  upon  the  legislature  as  to  the  mode 
in  which  the  power  is  to  be  exercised." 

There  is  no  doubt,  but  the  right  in  question  is  inherent  in 
sovereignty,  like  the  power  of  taxation  ;  and,  without  consti- 
tutional restraints,  the  only  security  which  the  citizen  would 
have  from  an  unjust  and  oppressive  exercise  of  it,  would  be 
in  the  wisdom  and  justice  of  the  representative  body,  and  its 
dependence  on  its  constituents.  But  that  security  has  not 
been  deemed  sufficient.  Limitations,  requiring  equality  and 
uniformity,  have  been  placed  by  the  constitution  upon  the 
power  ot  taxation,  which,  Avhen  disregarded  or  transcended  by 
the  legislature,  may  authorize  the  withdrawal  of  the  subject 
from  what  would,  otherwise,  be  the  arbitrary  discretion  of 
that  body,  and  bring  it  within  judicial  cognizance.  Ciiy  of 
Chicago  v.  Lamed,  34  111.  203  ;  The  People  v.  Bradley,  39  ib. 
130;  44  ib.  229,  240. 

So,  in  the  same  spirit  of  jealousy,  the  bill  of  rights  declares  : 
"Nor  shall  any  man's  property  be  taken  or  applied  to  public 
use,  Avithout  the  consent  of  his  representatives  in  the  general 
assembly,  nor  without  just  compensation  being  made  to  him.'* 
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Is  not  this  a  reference,  in  terms,  to  the  right?  And  is  it 
not  obvious,  that  the  legislature  can  not  do  as  it  chooses,  and 
leave  those,  who  happen  to  suffer  by  the  exercise  of  the  right, 
without  remedy,  or  with  a  nominal  one  only,  as  the  English 
parliament  may  ?  The  language  is  not  directory ;  it  is  nega- 
tive— prohibitory  ;  that  is,  the  right  shall  not  be  exercised  at 
all,  except  upon  the  condition  of  just  compensation  being 
made  to  the  owner.  Who  shall  determine  what  is  just  .com- 
pensation? If  the  legislature,  in  its  discretion,  can  prescribe 
both  the  tribunals,  and  the  elements  of  the  judgment,  then  the 
decrees  of  such  tribunals,  no  matter  how  far  short  of  the  con- 
stitutional requirement,  would  be  final  and  conclusive,  and 
the  party  affected  left  without  other  remedy,  so  long  as  the 
particular  tribunal  kept  within  its  jurisdiction.  Such  conse- 
quences could  not  have  escaped  the  vigilant  attention  of  the 
framers  of  the  constitution. 

By  section  2  of  article  9  of  the  constitution,  it  is  declared 
that :  ''The  general  assembly  shall  provide  for  levying  a  tax 
by  valuation,  so  that  every  person  and  corporation  shall  pay  a 
tax  in  proportion  to  the  value  of  his  or  her  property."  The 
act  of  fixing  valuation  and  making  assessments,  is  judicial  in 
its  nature.  Weaver  v.  Devendorf,  3  Denio  R.  117;  Prosser  v. 
Secor,  5  Barb.  R.  607. 

But,  so  careful  were  the  framers  of  the  constitution  to  pre- 
serve harmony  of  principle  in  that  instrument,  and  at  the 
same  time  establish  a  convenient  mode  of  exercising  the  pow- 
er of  taxation,  as  limited,  the  section  further  provides  :  "Such 
value  to  be  ascertained  by  some  person  or  persons,  to  be  elect- 
ed or  appointed  in  such  manner  as  the  general  assembly  shall 
direct,  and  not  otherwise."  If  they  had  intended  that  the 
question  of  "just  compensation,"  when  private  property  should 
be  taken  or  applied  to  public  use,  should,  like  that  of  valua- 
tion for  the  purposes  of  taxation,  be  ascertained  by  such  per- 
son or  persons  as  the  general  assembly  should  direct,  would 
they  not  have  said  so  ?  If  such  had  been  the  intention,  why 
is  the  authority  expressly  given  in  the  one  case,  and  omitted 
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in  the  other?  We  think  such  was  not  the  intention,  and  that 
it  is  apparent,  from  the  whole  instrument,  that  in  exercising 
the  right  of  eminent  domain,  it  was  intended  that  the  legis- 
lature should  address  itself  to  the  judiciary.  Limitations  are 
placed  upon  the  sovereign  power,  both  of  taxation  and  emi- 
nent domain,  by  requiring  uniformity  and  valuation  to  be  the 
standard  of  the  former,  and  just  compensation  as  a  condition 
to  the  exercise  of  the  latter.  The  act  of  ascertaining  the  val- 
ue is,  as  we  have  said,  judicial  in  its  nature.  The  constitution 
carefully  authorizes  the  designation  of  persons,  not  of  the  ju- 
dicial department,  to  ascertain  the  value  for  the  purposes  of 
taxation,  but  as  carefully  withholds  authority  to  designate  any 
person  or  special  tribunal  to  assess  compensation  for  taking 
private  property.  It  declares  a  division  of  the  powers  of  the 
government  into  three  distinct  departments,  and  that  each  of 
those  departments  shall  be  confided  to  a  separate  body  of  mag- 
istracy, to-wit  :  those  which  are  legislative  to  one  ;  those 
which  are  executive  to  another  ;  and  those  which  are  judicial 
to  another.  Then  follows  this  emphatic  prohibition:  "No 
person,  or  collection  of  persons,  being  of  one  of  these  depart- 
ments, shall  exercise  aiiy  poiver  properly  belonging  to  either  of 
the  otJiers,  except  as  hereiu  expressly  directed  or  permitted  ; 
and  all  acts  in  contravention  of  this  section  shall  be  void." 

If  the  determination  of  the  question  of  just  compensation, 
with  its  incidents,  be  in  its  nature  a  judicial  proceeding,  then, 
under  which  department  does  the  power  to  make  it,  properly 
belong  ?  To  this  question  there  can  be  but  one  answer,  and 
that  is,  to  the  judicial  department. 

Here,  then,  the  question  arises:  Is  the  determination  of 
that  question,  with  its  incidents,  a  judicial  act? 

''The  award,"  says  Pierce,  speaking  of  condemnation  of 
land  for  railroad  purposes,  "is  a  judicial  act,  and  unless  ap- 
pealed from,  becomes,  like  a  judgment  a.t  law,  res  judicata,  and 
cjui  not  be  collaterally  impeached."  Pierce  on  Eailways,  p. 
168,  and  note  1,  where  many  authorities  are  cited  in  support 
of  the  text. 


1871.]  Rich  et  al.  v.  City  of  Chicago.  295 


Oniniou  of  tlu'  Court. 


Judge  Cooley,  in  his  excellent  work  upon  Constitutional 
Limitations,  speaking  of  the  same  subject,  says  :  "What  the 
tribunal  shall  be  which  is  to  assess  the  compensation,  must  be 
determined  either  by  the  constitution,  or  by  the  statute  which 
provides  for  the  appropriation.  The  case  is  not  one  where,  as 
matter  of  right,  the  party  is  entitled  to  a  trial  by  jury,  unless 
the  constitution  has  provided  that  tribunal  for  the  purpose. 
Nevertheless,  the  proceeding  is  judicial  in  its  character,  and 
the  party  in  interest  is  entitled  to  have  an  impartial  tribunal, 
and  the  usual  rights  and  privileges  which  attend  judicial  in- 
vestigations."    Cooley  Const.  Lim.   563. 

We  have  given  expression  to  the  views  of  a  majority  of  the 
court,  and  it  is  apparent,  from-  what  has  been  said,  that,  if  the 
question  were  a  new  one,  we  should  have  great  difficulty  in 
reconciling  with  the  constitution  the  taking  of  private  prop- 
erty for  public  use,  without  ascertaining  the  compensation 
through  the  machinery  furnished  by  the  judicial  department 
of  the  government. 

We  are,  however,  of  the  opinion,  that  this  proceeding,  which 
is  for  the  assessment  of  the  damages  against  property  spe- 
cially benefited,  is  open  to  no  constitutional  objection.  The 
9th  chapter  of  the  charter  makes  it  indispensable  to  a  sale  of 
real  estate,  for  payment  of  such  an  assessment^  that  a  judg- 
ment of  some  court,  of  general  jurisdiction,  be  had  upon  the 
warrant.  The  acts  of  the  commissioners  may  therefore  be 
considered  as  ministerial,  and  not  judicial.  They  are  the 
means  by  which  the  jiroceedings  are  initiated  and  the  cause 
brought  before  the  court,  and  for  that  purpose  are  valid. 

It  follows,  from  what  has  been  said,  that,  upon  the  proper 
objections  being  made  in  the  court  to  which  application  is 
made  for  judgment,  all  questions  pertaining  to  the  damages 
sustained,  or  benefits  conferred  by  the  proposed  condemnation 
of  land,  or  other  property,  for  public  use,  may  be  raised  and 
tried  in  the  court  in  which  judgment  is  sought  upon  the  war- 
rants, and  the  right  to  raise  for  decision  any  question  going  to 
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the  jurisdiction  of  the  court,  is  one  which  pertains  to  all  judi- 
cial proceedings,  and  can  not  be  denied  in  these  cases.  Creole 
V.  Chicago,  56  111.  422. 

In  the  opinion  of  a  majority  of  the  court,  the  former  decis- 
ions, holding  the  award  of  the  commissioners  conclusive, 
should  be  overruled.  This  is  a  question,  merely,  of  procedure, 
as  to  which  the  former  rulings  of  the  court  may  be  changed, 
without  injury  to  any  one. 

But  courts  are  controlled  by  a  different  principle  in  regard 
to  past  decisions,  under  and  upon  the  faith  of  which  the  com- 
munity has  acted  for  a  series  of  years,  and  as  to  which  a  change 
of  decision  would  lead  to  great  public  embarrassment  and  con- 
fusion by  disturbing  the  rights  of  both  public  and  private 
property. 

It  must  not,  therefore,  be  inferred,  from  M^hat  has  been  said, 
that  we  are  disposed  to  hold  invalid  the  almost  innumerable 
condemnations  which  have  been  made  in  past  years  for  streets, 
highways,  railroads,  and  other  public  purposes,  under  statutes 
which  provided  no  mode  for  bringing  the  matter  in  issue  be- 
fore the  judicial  department  of  the  government.  This  court 
expressly  decided,  in  1859,  that  the  power  of  eminent  domain 
might  be  exercised  by  the  ascertainment  of  compensation,  by 
commissioners,  under  laws  providing  no  mode  of  appeal  to  the 
judicial  power.  During  the  thirteen  years  that  have  since 
elapsed,  the  legislature  and  the  public  have  acted  under  the 
authority  of  that  decision.  Not  only  has  land  been  con- 
demned in  this  manner  for  streets  in  cities,  and  railway  pur- 
poses, but  all  public  highways,  in  counties  under  township  or- 
ganization, have  been  opened  under  a  law  which  provided  no 
mode  of  appealing  to  the  courts. 

The  constitution  of  1870,  having  abrogated  this  mode  of 
condemnation,  and,  by  express  language,  made  it  indispensa- 
ble to  the  exercise  of  the  right  of  eminent  domain  that  the 
compensation  shall  be  ascertained  by  a  jury,  and  consequently 
in  a  judicial  proceeding,  it  is  therefore  unnecessary  for  this 
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court  to  overrule  its  former  decision  for  the  protection  of  pri- 
vate property  in  the  future.  A  decision  overruling  the  former 
one,  would  act  practically,  only,  upon  the  past,  and  the  effect 
would  be  only  disastrous,  and  disastrous  in  an  extreme  degree. 
We  deem  it  inconsistent  Avith  our  judicial  duty,  and  the  true 
spirit  of  conservatism  which  should  govern  courts,  to  pro- 
nounce such  a  judgment. 

We  have  discussed  this  question  because  argued  at  length 
by  counsel,  and  to  assert  what  a  majority  of  the  court  hold  to 
be  correct  principles.  But  as  the  question  is  rendered,  by  the 
new  constitution,  of  no  practical  importance  for  the  future,  we 
deem  it  our  duty  to  apply  the  doctrine  of  stare  decisis,  when 
asked  to  make  a  decision  that  would  close  so  many  streets  and 
highways,  and  be  productive  of  so  much  litigation  and  confu- 
sion, without  any  compensatory  results,  either  to  the  public  or 
private  individuals. 

For  the  reasons  assigned,  we  do  not  hold  these  judgments 
reversible  for  the  unconstitutionality  of  the  statute,  but  there 
are  other  errors  assigned  that  are  fatal. 

Appellants,  amongst  other  objections,  filed  the  objection  to 
the  judgments,  that  there  was  no  valid  ordinance  command- 
ing the  improvement,  or  the  assessment  to  be  made.  Upon 
the  hearing,  the  objectors  introduced  a  certified  copy  from  the 
office  of  the  city  clerk,  of  all  the  proceedings  of  record,  from 
the  first  report  of  the  commissioners  recommending  the  work. 
In  that  report,  they  stated,  that  the  improvement  was  not 
asked  for  by  the  petition  of  the  owners  of  a  majority  of  the 
property  to  be  assessed.  In  such  case,  the  4th  section  of  chap- 
ter 7  of  charter,  (Gary's  Laws,  p.  62,)  declares,  that  the  im- 
provement "shall  be  ordered  only  by  the  votes  of  at  least  three- 
fourths  of  all  the  aldermen  present,  such  vote  to  be  entered  by 
ayes  and  noes  on  the  record  of  the  common  council."  It  does 
not  appear,  from  the  record  introduced,  or  otherwise,  that 
this  improvement  was  ordered  by  the  votes  of  three-fourths 
of  all  the  aldermen  present,  and  it  appears,  affirmatively,  that 


298  EsTES  V.  Furlong.  [Sept.  T.^ 

Sjilabus. 

the  vote  was  not  entered  by  ayes  and  noes  on  the  record.  We 
must,  therefore,  regard  the  objection  as  well  taken. 

From  such  certified  copy  of  record  given  in  evidence,  it 
also  appears,  that  the  only  proof  of  the  notice,  by  the  commis- 
sioners, of  their  meeting  to  make  the  assessment,  or  of  mak- 
ing application  to  the  council  for  confirmation,  was  a  certifi- 
cate, purporting  to  be  made  by  the  publisher  of  the  corporation 
newspaper,  that  the  notices  had  been  published  in  that  paper 
six  days  consecutively,  excepting  Sundays  and  holidays,  com- 
mencing with  a  particular  day,  but  not  stating  the  date  of  the 
last  paper  containing  the  same,  as  the  statute  requires. 

There  was  no  evidence,  on  behalf  of  the  city,  that  these  no- 
tices were,  in  fact,  published.  When  the  objectors  introduced 
the  whole  record,  which  failed  to  show  that  the  notices  were 
given  as  required  by  the  charter,  the  onus  was  cast  upon  the 
city  to  prove  the  fact  by  competent  evidence.  Failing  to  da 
so,  the  intendment  must  be  against  the  fact.  There  is  still 
another  ground  of  reversal :  None  of  the  records  con.ain  a 
placita.  Lawrence  v.  Fast,  20  111.  338  ;  Dukes  v.  Rowley,  24 
111.  210. 

For  the  reasons  given,  these  judgments  must   be  reversed. 

and  causes  remanded. 

Judgments  reversed. 


James  L.  Estes 


Thomas  Furlong. 

1.  Bill  for  specific  perfohmance — contract  to  sell  land.  WIiltc  one 
party  agrees  to  sell  another  a  piece  of  land,  at  a  stipulated  price  per  acre, 
on  which  a  sum  of  money  is  paid,  aud  the  vendor  gives  to  the  vendee  thirty 
days  prefereuce  to  buy,  one  half  of  the  price  down  and  the  balance  pay- 
able within  one  year,  with  eight  per  cent  interest,  aud,  in  addition  thereto,. 
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to  pay  a  fair  valuation  for  the  dwelling  house  and  stables  on  the  premises, 
at  the  time  the  purchaser  should  want  possession,  which  he  could  have  at 
any  time  within  sixty  days  after  the  first  payment,  and  the  written  offer  to 
thus  sell  was  executed  and  delivered  to  the  purchaser :  Held,  tliat  the  pay- 
ment, when  the  written  ofter  to  sell  was  executed,  was  a  payment  on  the 
purchase. 

2.  That  this  writing  was  sufficiently  clear  and  explicit  in  its  terms  to 
constitute,  when  accepted,  a  binding  agreement  to  sell  the  land. 

3.  CoNDBMNATiON  OP  THE  LAND  FOR  PARK  TURPOSEs — no  change  in  the 
rights  of  parties.  Notwithstanding  a  law  was  passed  four  days  after  the 
agreement,  authorizing  commissioners  to  condemn  lands  for  park  purposes, 
and  after  the  bill  was  filed  for  a  specific  performance  of  the  agreement,  the 
land  was  so  condemned,  and  valued  at  double  the  price  at  which  the  offer 
was  made  to  sell,  and  as  the  purchaser  elected  to  take  the  land,  and  had 
tendered  the  money,  and  by  agreement  the  appraisement  put  on  the  house 
and  stabling  by  the  commissioners  was  stipulated  to  be  taken  for  the  pur- 
poses of  the  suit,  and  their  value  paid  to  the  owner,  and  they  conveyed  to 
the  commissioners,  and  $5100  of  the  condemnation  money  was  also  paid  ta 
him,  and  $4900,  the  residue,  it  was  agreed  should  abide  the  eveut  of  the 
litigation :  Held,  that  tliese  transactions  did  not  affect  the  rights  of  the 
purchaser. 

4  Contract — unilateral.  When  a  contract  is  in  anywise  unilateral,  the 
court  will  regard  any  delay  on  tlie  part  of  the  purchaser  with  especial 
strictness,  and  will  exercise  its  discretion  with  great  care,  but  an  agreement 
of  the  character  of  that  in  this  case  will  not  be  regarded  as  invalid,  or  as 
one  which  will  not  be  enforced.  And  the  payment  of  the  $300  when  the 
agreement  was  executed  formed  a  sufficient  consideration  to  support  the 
contract,  and  the  prompt  tender  of  the  money  was  the  exercise  of  the  right 
of  election.  A  party  who  lias  not  signed  a  contract  for  the  sale  of  land 
may  enforce  it  against  one  who  has,  although  he  could  not  be  compelled  to 
perform  it;  the  want  of  mutuality  may  be  waived  by  filing  a  bill  to  enforce 
it,  and  thus  the  remedy  became  mutual. 

5.  Same — valuatio7i  of  property.  Where  a  contract  to  sell  propert}'  stip- 
ulates that  there  should  be  a  fair  valuation  of  a  portion  of  the  same,  it  ia 
implied  that  it  is  to  be  at  a  reasonable  estimate  made  by  the  parties,  or  if 
they  are  unable  to  agree,  then  to  be  determined  by  the  court.  In  such  a 
case  the  specification  of  the  mode  of  ascertainment  is  not  an  essential  ingre- 
dient of  tiie  contract,  but  is  entirely  subsidiar3^  When,  in  such  a  case,  no 
means  of  ascertaining  the  value  of  property  thus  sold  is  pointed  out,  any 
means  adapted  to  the  purpose  may  be  employed. 

6.  Sale — specific  performance.  A  contract  to  sell  at  a  fair  price,  or  a  fair 
valuation,  will  be  enforced  in  equity,  when  it  is  sufficiently  certain,  fair  in 
all  its  parts,  for  an  adequate  consideration,  and  is  capable  of  being  per- 
formed. 
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7.  CoNTUACT — its  execution  by  an  illiterate  person.  Where  a  party  can 
not  read  writing,  but  his  wife  is  a  fair  scholar,  and  they  examine  the  agree- 
ment, and  it  was  fairly  explained  to  him  by  the  purchaser,  and  tliere  was 
no  fraud  or  misrepreseutation,  it  would  be  a  dangerous  precedent  to  permit 
such  ail  instrument  to  be  defeated  on  loose  and  indefinite  testimony  of  the 
maker  that  it  was  not  the  same,  when  read  on  the  trial,  as  when  he  executed 
it. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  Sidney  Smith  and  Mr.  J.  A.  Owen,  for  the  appellant. 

Mr.  Henry  S.  Monroe,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

This  bill  was  filed  to  enforce  specific  performance  of  the  fol- 
lowing agreement : 

"Memorandum  between  Thomas  Furlong  and  James  L. 
Estes.  For  the  consideration  of  $300,  in  hand  paid,  the  said 
Furlong  gives  the  said  James  L.  Estes  thirty  days  preference 
to  buy  the  tract  of  land  where  he  lives,  being  the  same  con- 
reyed  to  him  by  D.  Mcllroy,  situated  in  west  half  southwest 
quarter,  section  1,  township  39,  range  13  east,  in  Cook  county, 
111.,  supposed  to  be  about  six  acres,  more  or  less,  at  the  rate  of 
$1000  an  acre,  or  per  acre,  one  half  down,  balance  on  or  before 
one  year,  with  eight  per  cent  interest,  and  in  addition  thereto 
a  fair  valuation  price  for  the  frame  dwelling  and  the  stabling, 
at  the  time  said  Estes  wants  possession,  which  he  may  have  at 
any  time  within  sixty  days  after  the  first  half  payment  is  made. 
Witness  our  hands,  by  said  Thomas  Furlong  and  his  wife,  this 
3d  of  February,  1869. 

"  Thomas  Furlong.  [Seal.] 

"  Catharine  Furlong.     [Seal.]  " 

The  bill  sets  up  that  the  payment  of  $300  was  to  be  a  part 
of  the  purchase  money,  and  tiiis  is  plainly  inferable  from  the 
testimony.     The  answers  of  Furlong  to  questions,  as  to  the 
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intention  of  this  payment,  display  such  an  attempt  at  evasion, 
that  they  may  properly  be  considered  rather  as  confirmatory, 
than  a  denial,  of  the  allegation  of  the  bill. 

The  agreement  was  to  sell  the  land  conveyed  to  Furlong  by 
Mcllroy.  The  description  in  this  deed,  including  one  half  of 
the  street  on  the  west' side  of  tlie  lot,  shows  that  the  area  of 
the  lot,  including  the  half  of  the  street,  was  less  than  five  and 
a  half  acres.  In  the  absence  of  proof,  we  infer  from  the  plat 
that  the  road  south  of  the  lot  was  a  public  highway  prior  to 
the  survey. 

On  the  fourth  day  after  the  execution  of  the  agreement,  a 
law  was  passed  to  enable  commissioners  to  condemn  land  for 
park  purposes,  and  between  the  filing  and  dismissal  of  the 
bill  upon  a  final  hearing,  the  land  in  controversy  was  con- 
demned as  a  part  of  Humboldt  Park.  The  land  was  estimated 
at  $2000  per  acre,  and  the  buildings  at  $500. 

After  the  condemnation  of  the  land,  and  before  the  hearing 
of  the  bill,  the  parties  agreed  to,  and  did,  convey  to  the  com- 
missioners the  land  in  dispute.  A  stipulation  in  writing  was 
then  made  by  the  parties,  and  filed  in  the  cause,  that  the  $500 
allowed  for  the  improvements  should  be  paid  to  Furlong,  and 
received  by  him  as  the  value  of  the  buildings,  for  the  pur- 
poses of  the  suit,  and  as  the  sum  which  Avas  to  be  paid  to  him 
under  the  contract,  and  that  $5100  of  the  condemnation 
money  should  be  forthwith  paid  to  Furlong,  and  $4900,  the 
residue,  should  be  deposited  in  bank  until  the  termination  of 
all  litigation  between  the  parties  with  reference  to  the  land  or 
money,  and  that  the  money  should  be  paid  to  the  party  enti- 
tled thereto  by  the  final  decree,  unless  there  was  a  further 
prosecution  of  the  suit,  by  appeal  or  otherwise. 

The  concluding  portion  of  the  stipulation  was  as  follows : 
"  It  being  the  true  intent  of  this  agreement  to  substitute  said 
money  for  the  land,  and  that  the  further  prosecution  of  litiga- 
tion is  to  determine  to  whom  said  money  shall  be  awarded,  in 
place  of  said  land." 
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A  supplemental  bill  was  filed,  setting  up  the  occurrences 
which  intervened  between  the  filing  of  the  original  and  sup- 
plemental bills. 

The  objections  made  to  the  relief  prayed  for,  are,  that  the 
agreement  was  a  mere  option  or  refusal ;  that  there  was  no 
certainty  as  to  the  amount  which  was  to  be  paid ;  no  provision 
as  to  the  manner  in  which  the  buildings  were  to  be  valued; 
that  the  contract  is  vague  and  uncertain;  and  that  the  parties 
were  not  equally  matched,  so  that  there  could  be  fairness 
without  oppression. 

Where  the  contract  is  in  anywise  unilateral,  as  in  the  case 
of  an  option  to  purchase,  any  delay  on  the  part  of  the  pur- 
chaser, in  compliance  with  it,  is  regarded  with  especial  strict- 
ness, for  then  laches  would  be  more  easily  fixed  upon  the 
vendee,  than  where  the  contract  was  of  the  ordinary  character. 
The  court  will,  in  such  case,  exercise  its  discretion  with  great 
care,  and  scan  the  conduct  of  a  party  claiming  the  benefit  of 
such  a  contract.  But  an  agreement  of  this  character  can  not 
be  regarded  as  invalid,  or  as  one  which  will  not  be  enforced 
in  equity. 

The  consideration  for  the  right  of  election  within  thirty 
days,  was  S300,  paid  at  the  time  the  agreement  was  executed, 
and  the  prompt  tender  of  the  money  was  the  exercise  of  the 
right  of  election. 

A  party,  who  has  not  signed  an  agreement  relating  to  lands, 
may  enforce  it  against  one  who  has  signed  it,  although  he  could 
not  himself  have  been  compelled  to  execute  it. 

The  want  of  mutuality  may  be  waived  by  filing  a  bill,  and 
thus  the  remedy  become  mutual.  Farwell  v.  Lowther,  18  111. 
252;  Esmay  v.  Gorton,  18  111.  483;  Frye  on  Spe.  Perform.,  p. 
200  etseq.;  McCrea  v.  Purmorl,  16  Wend.  460;  Pe7'ki'ns  w. 
Haxhell,  50  111.  217;  Suihcrland  y.  Briggs,  1  Hare,  26  ;  Walker 
V.  Ballard,  3  John.  Ca.  532. 

The  true  construction  of  this  contract  is,  that  the  purchaser 
should,  for  the  period  of  thirty  days,  have  the  right  to  pur- 
chase the  land  at  the  agreed  price  of  §1000  per  acre.     The 
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quantity  of  land  is  fixed  definitely  by  reference  to  the  Mcllroy 
deed.  The  time  of  payment  is  also  certain.  One  half  of  the 
stipulated  value  of  the  land  was  to  be  paid  within  thirty  days, 
and  the  balance  on  or  before  one  year  from  the  date  of  the 
agreement.  So  far,  there  is  no  incompleteness,  no  ambiguity, 
in  the  writing. 

Possession  of  the  premises  was  to  be  given  within  sixty  days 
after  the  completion  of  the  first  payment,  and  then  a  fair  price, 
to  be  ascertained  by  valuation,  was  to  be  paid  for  the  improve- 
ments. 

On  the  first  day  of  March,  and  before  the  expiration  of  the 
thirty  days,  the  purchaser  tendered  $2750,  including  the  cash 
payment  of  $300.  This  was  a  complete  tender,  according  to 
the  contract.  It  was  one  half  of  the  value  of  five  and  one 
half  acres  ;  and,  as  we  have  heretofore  remarked,  this  was 
more  than  the  quantity  of  land  sold. 

The  only  reason  assigned  for  the  refusal  of  the  tender  was, 
that  the  price  of  the  dwelling  and  stable  had  not  been  esti- 
mated. As  we  construe  the  contract,  the  payment  for  the 
buildings  was  not  then  required. 

The  purchaser,  however,  apparently  desirous  to  accommo- 
date, on  the  next  day  obtained  the  services  of  a  builder,  and, 
with  the  consent  of  Furlong,  had  the  improvements  valued, 
and  offered  to  pay  the  amount  of  the  valuation.  He  even  was 
willing  to  pay  for  them  |600,  but  was  met  with  a  prompt 
refusal,  and  a  demand  for  $1000. 

Afterwards,  and  before  the  expiration  of  sixty  days  from  the 
tender  in  March,  the  purchaser  made  a  tender  of  $6400,  and 
demanded  a  deed.  This  sum  was  more  than  the  vendor  was 
entitled  to,  in  any  view  of  the  agreement  between  the  parties. 

The  proof  shows  that  the  improvements  were  not  worth 
more  than  $400,  and  by  stipulation  entered  into  during  the 
progress  of  the  cause,  the  vendor  received  $500,  as  the  amount 
which  the  purchaser  was  to  pay  for  them,  under  the  contract. 

The  contract  provided  that  there  should  be  a  fair  valuation  of 
the  dwelling  and  stable.     This  implied  a  reasonable  estimate, 
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to  be  made  by  the  parties ;  or,  if  they  could  not  agree,  to  be 
determined  by  the  court  upon  proof. 

The  purchaser  acted  in  a  reasonable  manner,  and  was  wil- 
ling to  abide  by  a  fair  valuation.  He  even  incurred  the 
expense  of  the  services  of  a  builder  to  ascertain  the  price. 

On  the  contrary,  the  conduct  of  the  vendor  was  reprehensi- 
ble and  unreasonable.  After  having  agreed  to  take  a  fair 
valuation,  he  obstinately  assumed  a  gross  sum,  as  the  value, 
and  refused  to  yield  to  the  opinion  or  appraisement  of  other 
persons. 

Here,  then,  was  a  substantial  contract  for  the  sale  of  this 
land,  at  a  fair  price.  The  time  of  payment  is  specifically 
fixed,  the  quantity  of  land  easily  ascertained,  and  the  price 
thereof  determined.  The  mode  of  ascertainment  of  the  value 
of  the  buildings,  though  indicated  in  the  agreement,  is  not 
definitely  settled,  and  did  not  become  an  essential  ingredient 
in  the  contract.     It  is  entirely  subsidiary. 

The  purchaser  did  everything  M'hich  was  required  of  him. 
He  tendered  in  apt  time  a  fair  price,  which  was  refused. 

Upon  a  bill  filed  for  specific  performance,  under  such  cir- 
cumstances, the  court  must  determine  the  value  upon  proof. 
Pai-khu7'st  V.  Van  Cortlandt,  14  Johns.  15. 

In  Millies  V.  Gery,  14  Yes.  401,  it  is  said  that,  an  agreement 
to  sell  at  a  fair  valuation  may  be  executed,  and  that  where  no 
particular  means  are  pointed  out,  to  ascertain  the  value,  any 
means  adapted  to  the  purpose  may  be  used  by  the  court. 

Specific  performance  of  a  contract,  to  sell  at  a  fair  price  or 
fair  valuation,  will  be  enforced.  Van  Doren  v.  Hobinson,  1 
Green  Eq.  R.  N.  J.  256  ;  Frye  on  Spec.  Perf  sec.  219. 

But  this  whole  matter  was  settled,  in  this  case,  by  the  writ- 
ten stipulation  of  the  parties.  By  it  the  vendor  agreed  that 
$500,  which  he  received,  ''shall  be  considered  as  the  value  of 
the  buildings,  for  the  purpose  of  said  suit,  and  the  sum  which 
said  Estes  was  to  pay  for  them,  under  his  contract." 

The  vendor  should  be  estopped  from  any  further  question 
of  the  completeness  of  the  contract.     If  it  was  vague  and 
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uncertain  before,  he  has  waived  all  diffienlty  by  this  stipula- 
tion. He  has  made  certain  that  which  he  claimed  to  be  uncer- 
tain. 

The  contract,  then,  was  sufficiently  certain,  was  fair  in  all  its 
parts,  was  for  an  adequate  consideration,  and  was  capable  of 
being  performed. 

Was  there  any  fraud  or  imposition  practiced  ?  Was  there 
unfairness,  or  misrepresentation,  or  misapprehension? 

It  is  strongly  urged  that  one  party  was  a  shrewd  speculator, 
and  the  other  an  illiterate  man,  and  therefore  they  were  not 
equally  matched. 

It  is  also  insisted  that,  as  the  purchaser  knew  that  the 
*'  Park  Bill "  would  become  a  law,  and  thus  the  value  of  the 
land  would  be  greatly  enhanced,  it  would  be  inequitable  to 
enforce  specific  performance. 

There  is  no  proof  of  unfairness  or  misrepresentation,  or  con- 
cealment of  facts,  on  the  part  of  the  purchaser. 

It  is  true,  that  Furlong  could  not  read  writing,  but  his  wife 
was  a  fair  scholar.  She  and  her  husband  took  the  contract, 
after  it  was  written,  into  another  room  and  examined  it.  They 
then  returned  to  Estes,  and  he  explained  it  to  them.  The  wife 
then  executed  it,  in  the  presence  of  her  husband,  by  signing 
his  name,  as  well  as  her  own. 

Furlong  testified  that  the  contract,  as  produced  on  the  hear- 
ing, was  different  from  the  one  read  to  him  by  Estes.  His 
testimony  is,  however,  rather  unintelligible,  and  his  answers, 
upon  cross-examination,  evasive. 

It  would  be  an  unsafe  and  dangerous  precedent,  if  a  writ- 
ten contract  is  to  be  defeated  by  such  evidence. 

Estes  admitted  that  he  believed,  before  the  purchase,  that 
the  Park  law  would  be  enacted.  He  also  stated  that  he  and 
Furlong  talked  about  it,  and  the  latter  assigned  the  passage 
of  the  law  as  a  reason  why  his  land  was  then  worth  $1000  per 
acre. 

20— 59th  III. 
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We  think  that  there  was  a  full  and  intelligent  consent  to 
this  contract,  and  that  there  was  nothing  hard  and  uncon- 
scionable about  it. 

The  vendor  was  ignorant,  but,  in  the  eye  of  the  law,  he 
was  capable  of  making  a  binding  contract,  without  his  soli- 
citor at  his  elbow. 

The  land  has  risen  suddenly  in  value,  but  each  party  had 
knowledge  of  the  probable  cause  of  increase,  before  the  con- 
summation of  the  trade. 

We  are  of  opinion  that  specific  performance  of  the  contract 
should  be  enforced,  and  that  appellant  is  entitled  to  the  relief 
prayed  for  in  the  supplemental  bill,  and  provided  for  in  the 
written  stipulation. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Andeew  M.  Wiley 

V. 

The  Town  of  Brimfield. 

1.  Construction  of  an  order  laying  out  a  public  road,  as  to  the  time  of 
meeting  to  hear  reasons.  An  order  lajniig  out  and  establishing  a  public  road, 
was  dated  August  19,  1863.  It  recited  the  preliminary  steps  which  had 
been  taken,  and  then,  that  on  the  6th  of  Jul}^  1863,  the  commissioners  per- 
sonally examined  the  route  proposed,  and  before  determining  to  lay  out  the 
road,  they  fixed  upon  a  time  and  place  for  meeting  to  hear  reasons  for  and 
against  laying  out  the  same,  giving  eight  days'  notice  thereof,  and,  having 
met  at  the  time  and  place  appointed,  heard  the  reasons,  and  having  deter- 
mined to  lay  out  the  road,  the  commissioners,  on  the  27ty  of  July,  1863, 
caused  a  survey  to  be  made;  iZt;i!rf,  it  sufficiently  appeared  from  the  order 
that  the  commissioners  held  their  meeting  to  hear  reasons  for  and  against 
laying  out  the  road,  within  ten  days  after  llie  expiration  of  the  twenty  days 
from  the  time  of  posting  up  the  petition  for  the  road.  While  it  was  not 
explicitly  stated  when  the  meeting  was  had,  it  might  fairly  be  referred  to 
the  immediately  preceding  date  of  the  6th  of  July,  which  it  was  admitted 
was  the  last  one  of  the  required  ten  days,  rather  than  to  the  subsequent  one 
of  July  27. 
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2.  Public  highway — when  opened.  When  a  commou  highway  is  laid 
out,  surveyed  and  established,  through  a  farm,  and  before  the  expiration  of 
five  years  from  that  time  the  commissioners  of  higliways  open  the  fences 
of  the  farm  so  as  to  make  a  passway  along  tlie  line  of  the  road,  but  as  the 
tenant  of  the  owner  of  the  land  had  crops  growing  on  the  farm,  the  com- 
missioners gave  the  tenant  permission  to  put  in  bars  to  permit  persons  to 
pass  until  the  crops  were  matured:  Jleld,  that  this  was  a  sufficient  open- 
ing of  the  road  within  five  years  to  prevent  it  from  being  vacated  under 
the  statute. 

3.  Obstructing  road — penalty,  etc.  In  a  prosecution  under  the  94th 
section  of  the  road  law,  for  obstructing  and  continuing  an  obstruction,  it 
must  be  shown  that  some  act  has  been  done  by  the  defendant  in  violation 
of  that  section.  A  mere  omission  to  do  some  act  or  obey  an  order  of  the 
commissioners  of  highways,  will  not  warrant  a  conviction  under  that  sec- 
tion. And  where  the  evidence  fails  to  show  that  the  defendant  obstructed 
the  highway,  a  judgment  against  him  is  erroneous.  A  failure  to  remove 
the  bars  put  in  the  road  by  his  tenant  without  his  consent,  or  even  knowl- 
edge, could  not  render  him  liable. 

4.  New  trial — terms  in  granting.  When  the  circuit  court  oflTers  a  party 
a  new  trial  on  the  terms  that  he  pay  the  costs,  and  the  offer  is  declined, 
and  the  motion  is  overruled  and  judgment  rendered  on  the  verdict,  the 
party  may  still  prosecute  error,  and  urge  the  refusal  to  give  proper,  and  the 
giving  of  improper  instructions,  as  grounds  of  reversal. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  Sabin  D.  Puterbaugh,  Judge,  presiding. 

This  was  a  prosecution  for  an  alleged  obstruction  of  a  pub- 
lic highway,  and  for  continuing  such  obstruction. 

Among  other  questions  arising  upon  the  record,  is  the  con- 
struction of  the  order  of  the  commissioners,  establishing  the 
highway,  which  was  as  follows  :  After  reciting  the  presenta- 
tion of  a  petition  for  the  road,  the  order  proceeds:  "the  com- 
missioners of  highways  of  said  town  did,  on  the  6th  day  of 
July,  1863,  personally  examine  the  route  proposed  in  said 
petition  for  a  road,  to  wit:  commencing,"  etc.,  giving  the 
route,  "and  having,  before  determining  to  lay  out  said  road, 
fixed  upon  a  time  and  place  when  and  where  we  would  meet 
to  hear  any  reasons  for  or  against  laying  the  same,  and  having 
caused  written  notices  thereof  to  be  posted  up  in  three  of  the 
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most  public  places  in  said  town,  eight  days  previous  to  the 
time  of  such  meeting,  and  having  met  at  the  time  and  place 
appointed  for  hearing  such  reasons,  and  having  heard  such  as 
■were  offered,  and  being  of  the  opinion  that  such  laying  out  is 
necessary  and  proper,  and  that  the  public  interest  would  be 
promoted  thereby,  and  having  granted  the  prayer  of  said  peti- 
tioners and  determined  to  lay  out  said  road,  we  did,  on  the 
27th  day  of  July,  1863,  cause  a  survey  thereof  to  be  made  by 
a  competent  surveyor,  as  follows:"  with  a  description  of  the 
route.  "  It  is,  therefore,  ordered  and  determined  that  a  road 
be,  and  the  same  is,  hereby  laid  out  and  established  according 
to  said  survey  and  the  plat  hereunto  annexed  and  made  part 
of  this  order,  which  is  hereby  declared  to  be  a  public  highway 
four  rods  wide,  the  line  of  said  survey  being  the  center  of  said 
road. 

"  In  witness  whereof,  we,  the  said  commissioners,  have 
hereunto  set  our  hands  this  19th  day  of  August,  A.  D.  1863." 

Other  facts  connected  with  the  case  are  sufficiently  stated 
in  the  oi^inion  of  the  court. 

Messrs.  Johnson  &  Hopkins,  for  the  plaintiff  in  error. 

Messrs.  Worthington  &  Puterbaugh,  for  the  defendant 
in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  prosecution  for  the  penalty  prescribed  by  the 
statute  for  obstructing  a  public  highway,  and  for  continuing 
such  obstruction,  under  sec.  94  of  the  township  organization 
act,  Sess.  Laws  1861,  p.  264. 

It  is  first  objected  to  the  right  of  recovery,  that  the  road 
alleged  to  be  obstructed  was  not  a  public  highway,  because,  in 
the  proceedings  for  laying  it  out,  the  commissioners  of  high- 
wavs  did  not  hold  their  meeting  to  hear  any  reasons  that  might 
be  offered  for  or  against   laying  out  the  road,  within  ten  days 
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after  the  expiration  of  the  twenty  days  from  the  time  of  post- 
ing up  the  petition  for  the  road,  as  required  by  sec.  53  of  said 
act. 

The  order  signed  by  the  commissioners  of  highways,  declar- 
ing the  road  laid  out  to  be  a  public  highway,  states  that  the 
commissioners  personally  examined  the  route  for  the  road  pro- 
posed to  be  laid  out,  on  the  6th  day  of  July,  1863,  and  it  is 
admitted  that  this  was  within  the  time  prescribed;  that  that  was 
the  last  one  of  the  required  ten  days;  but  it  is  supposed  that 
the  meeting  to  hear  reasons  for  or  against  laying  out  the  road, 
and  the  determination  of  the  commissioners  to  lay  it  out,  did 
not  take  place  until  the  27th  day  of  July,  1863,  jfnd  that  this 
appears  upon  the  face  of  the  order.  We  diifer  from  the  coun- 
sel for  the  plaintiff  in  error,  as  to  the  construction  of  the  order 
in  this  respect. 

The  order  bears  date  August  19,  1863;  it  purports  to  set 
forth  the  preliminary  steps  which  had  been  taken,  and  contains 
but  two  other  dates,  those  of  the  6th  and  27th  of  July.  It 
recites  that  the  commissioners  did,  on  the  6th  day  of  July, 
personally  examine  the  route,  and  that  they  did,  on  the  27th 
of  July,  cause  a  survey  thereof  to  be  made  by  a  competent 
surveyor. 

It  appears  by  the  order  that,  before  determining  to  lay  out 
the  road,  a  time  and  place  were  fixed  upon  for  meeting  to  hear 
reasons  for  or  against  laying  it  out,  of  which  eight  days' 
notice,  as  required  by  the  statute,  was  given  ;  that  the  meeting 
was  accordingly  held,  and  the  commissioners  determined  to  lay 
out  the  road. 

It  is  not  explicitly  stated  when  this  meeting  to  hear  reasons, 
and  determination  to  lay  out  the  road,  was  had,  but  we  think 
it  may  be  fairly  referred  to  the  immediately  preceding  date 
of  the  6th  of  July,  and  that  it  is  more  properly  referable  to 
that  date,  than  to  the  subsequent  one,  of  July  27.  We  think 
the  fair  import  of  the  language  of  the  order  is,  that  the  com- 
missioners, having,  at  a  previous  and  another  time,  met  to  heap 
reasons  for  or  against  the  road,  and  determined  to   lay  it  out, 
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they,  at  a  subsequent  time,  to  wit,  July  27,  caused  a  survey  of 
the  road  to  be  made.  The  report  of  the  survey  by  the  sur- 
veyor, with  the  accompanying  plat,  bears  the  date  of  July  27, 
and  we  must  construe  that  date  in  the  order  as  referring  ex- 
clusively to  the  time  of  the  survey  of  the  route  of  the  road. 

This  objection  to  the  validity  of  the  proceedings  in  laying 
out  the  road,  we  do  not  consider  to  be  well  taken. 

It  is  next  objected,  that  the  road  was  not  opened  within  five 
years  after  it  was  laid  out,  and  that  therefore  it  became  vacated 
under  section  17  of  said  act,  which  declares  that,  unless  a 
highway,  laid  out  by  order  of  the  commissioners,  shall  be 
opened  within  five  years,  the  same  shall  become  vacated.  The 
order  establishing  the  road  was  made  August  19,  1863.  On 
the  first  day  of  February,  1868,  the  commissioners  served  a 
written  notice  on  Wiley  to  remove  his  fences.  He  not  doing 
so,  on  the  first  day  of  July,  1868,  they  opened  a  passage  way 
through  his  two  fences,  sufficiently  wide  to  admit  of  the  pas- 
sage of  teams  through,  and  left  the  road  so  opened.  It  was 
opened  elsewhere,  its  entire  extent.  A  tenant  of  Wiley  hav- 
ing a  crop  upon  the  premises,  the  commissioners  at  the  same 
time  gave  him  permission  to  put  in  bars  across  the  openings, 
provided  he  would  not  hinder  any  one  from  passing  through, 
and  the  tenant  subsequently  put  them  in. 

We  regard  the  road  as  having  been  sufficiently  ''  opened  " 
-to  save  it  from  the  effect  of  becoming  vacated,  under  the  above 
provision  of  the  statute. 

There  is  a  further  error  assigned  in  the  giving  and  refusing 
of  instructions. 

This  prosecution  was  not  under  sec.  90  of  said  act,  which 
declares  that,  if  the  owner  of  any  inclosed  land  through  which 
a  public  highway  shall  be  laid  out,  shall  not  remove  his  fences 
after  sixty  days  notice  in  writing  to  do  so,  by  the  commissioners 
of  highways,  they  shall  cause  the  same  to  be  removed,  and 
such  owner  shall  forfeit  to  the  town  the  sum  of  fifty  cents  a 
day  for  every  day  he  shall  permit  his  fences  to  remain,  after 
the  expiration  of  the  sixty  days.    But  it  was  under  sec.  94,  which 
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provides,  "  If  any  person  shall  obstruct  any  public  highway, 
by  falling  a  tree  or  trees  across  the  same,  by  encroaching  upon 
or  fencing  up  the  same,  or  by  placing  any  other  obstruction 
therein,  or  by  digging  a  ditch  across  the  same,  he  shall  forfeit 
to  the  town  for  every  such  oifense  a  sura  not  exceeding  $10, 
and  a  sum  not  exceeding  $1  for  every  day  he  shall  suffer  such 
obstruction  to  remain  after  he  shall  have  been  ordered  to  re- 
move the  same  by  a  commissioner  or  overseer  of  highways  of 
the  town.  " 

Another  notice  to  remove  obstructions,  which  does  not 
appear  to  have  been  in  writing,  was  given  to  Wiley  by  a  com- 
missioner of  highways,  March  4,  1870. 

This  prosecution  is  for  a  penalty  for  obstructing  a  public 
highway,  and  continuing  such  obstruction  from  March  4th, 
1870,  to  April  22d,  1870. 

This  section,  under  which  the  proceeding  is  had,  contem- 
plates that  some  ad  shall  be  done  by  the  offender  by  placing  an 
obstruction  in  a  public  highway,  and  he  is  subject  to  the  pen- 
alty for  suffering  such  obstruction  by  him  placed  in  a  highway 
to  remain  after  being  ordered  to  remove  it.  The  penalty  is  not 
incurred  under  this  section  where  there  is  nothing  more  than 
an  omission  to  do  an  act.  Section  90  is  the  one  which  affixes 
a  penalty  for  an  omission  to  remove  fences  erected  before  the 
laying  out  of  the  road.  There  does  not  appear  to  be  any 
proof  that  AViley  did  any  thing  in  the  way  of  obstructing  the 
road,  but  that  he  only  failed  to  remove  his  fences.  The  fences 
remained  as  they  were  when  the  road  was  laid  out.  The  only 
change  in  them  was  made  by  the  tenant  of  the  plaintiff'  in 
error,  in  putting  in  bars,  with  the  express  permission  of  the 
road  commissioners  at  the  time  they  opened  the  passage  way 
through  the  fences,  and  which  was  done,  so  far  as  appears, 
without  the  knowledge  or  concurrence  of  Wiley.  During  all 
this  while,  the  land  was  in  the  occupancy  of  his  tenants. 

The  evidence  raised  a  fair  question,  whether  the  cause  of 
action,  if  any  there  was,  against  the  defendant,  was  not  solely 
under  sec.  90  for  not  removing  his  fences  after  sixty  days  notice 
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in  writinf^,  and  not  under  sec.  94  for  placing  an  obstruction 
in  the  road,  and  continuing  such  obstruction,  under  which  last 
section  the  defendant  was  prosecuted.  And  the  law,  as  appli- 
cable to  such  question,  the  defendant  was  entitled  to  have  given 
to  the  jury,  which  he  asked  by  his  4th  and  13th  instructions, 
which  were  refused,  and  were  as  follows  : 

"  Four.  If  the  jurv  believe,  from  the  evidence,  that  the  only 
obstructions  which  the  defendant  has  placed  or  continued  upon 
the  road  in  question  is  the  continuance  of  his  fences  as  they 
stood  before  the  road  was  laid  out  and  opened,  then  they  will 
find  for  the  defendant. 

"  TJiirteen.  If  the  jury  do  not  find,  from  the  evidence,  that 
the  defendant  placed  an  obstruction  across  said  highway,  after 
the  same  was  legally  opened  by  the  high^^ay  commissioners  of 
Brimfield,  then  the  defendant  is  entitled  to  a  verdict ;  and  if 
they  do  not  find  that  the  defendant  continued  such  obstruction 
by  him  placed  after  being  notified  to  remove,  then  the  plain- 
tiff is  not  entitled  to  verdict  for  continuing  such  obstruction." 

And  for  the  same  reason,  the  last  clause  of  the  second  in- 
struction given  for  the  plaintiff  should  not  have  been  given, 
which  was  as  follows  : 

"And  if  the  jury  believe,  from  the  evidence,  that  the  com- 
missioners of  highways  of  the  plaintiff  notified  the  dei'end- 
antto  remove  his  fences  within  sixty  days,  and  he  refused  to  do 
so,  the  plaintiff  can  recover  in  this  action." 

We  are  of  opinion  there  was  error  in  the  refusal  of  the 
above  instructions  asked  for  the  defendant,  and  in  the  giving 
of  the  last  clause  of  the  second  instruction  for  the  plaintiff. 

On  motion  of  the  defendant  for  a  new  trial,  the  court 
granted  him  one,  on  the  payment  of  all  costs.  Not  choosing 
to  avail  himself  of  a  new  trial  on  such  terms,  judgment  on 
the  verdict  was  rendered  against  the  defendant. 

It  was  but  optional  with  the  defendant  to  take  a  new  trial 
upon  the  terms  imposed,  or  not.    His  not  seeing  fit  to  do  so,  did 
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not  preclutle  him  from  bringing  the  record  here  and  having 
the  judgment  reversed  for  any  error  of  the  court  below  in  the 
refusing  or  giving  of  instructions/  This  would  result  from  the 
decision  in  ^nilth  v.  GUlett,  50  111.  292,  which  is  to  the  effect 
that,  in  order  to  take  advantage  of  such  an  error  in  this  court, 
it  was  not  necessary  that  a  motion  for  a  new  trial  should  have 
been  made  in  the  court  below. 

For  the  error  above  indicated,  in  the  refusal  and  giving  of 
.instructions,  the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Charles  R.  Kichardson 

V 

Andrew  Schirtz  et  al. 

Fraud  and  circumvention — in  obtaining  the  execution  of  a  promissory 
note.  In  an  action  on  a  promissory  note  for  the  sum  of  $50.55,  brought  by 
an  assignee  thereof  before  maturity,  against  the  maker  and  his  surety,  there 
was  evidence  introduced  tending  to  show  that  at  a  public  sale  had  by  the 
payee  of  the  note,  the  principal  maker  bought  some  hedge  plants  to  the 
amount  of  $5.50 ;  that  the  clerk  of  the  sale  wrote  the  note,  and  told  the 
defendants  at  the  time  they  signed  it,  in  the  presence  of  the  payee,  that  it 
was  for  the  sum  of  $5.50  and  5  cents  for  a  stamp,  making  in  all  $5.55 ;  that 
in  belief  of  such  statement  of  the  clerk  the  defendants  signed  the  note, 
not  knowing  it  was  for  the  sum  of  $50.55,  and  that  they  could  not  read 
English,  the  language  in  which  the  note  was  written:  Ileldy  such  evidence 
tended  to  make  out  a  case,  not  merely  of  fraud  relating  to  the  considera- 
tion of  the  note,  but  of  such  fraud  and  circumvention  in  obtaining  its  exe- 
cution as,  under  the  statute,  avoided  the  note  in  tlie  hands  of  a  bona  fide 
assignee  before  maturity. 

AppeaTv  from  the  Circuit  Court  of  Woodford  county  ;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

This  was  a  suit  brought  by  Charles  R.  Richardson,  as  as- 
signee of  Thomas  Meighan,  against  Andrew  Schirtz  and  Henry 
Hershberger,  upon  a  promissory  note  for  the  sum  of  $50.55, 
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written  in  the  English  language,  executed  by  the  defendants 
in  favor  of  Meighan,  and  assigned  by  the  latter  to  the  plain- 
tiff. The  circuit  court  rendered  judgment  for  the  defendants, 
and  the  plaintiff  appeals. 

Mr.  John  Clark,  for  the  plaintiff. 

Mr.  J.  A.  Briggs,  for  the  appellees. 

Per  Curiam  :  This  was  an  action  originally  brought  before 
a  justice  of  the  peace,  in  favor  of  an  assignee,  before  matur- 
ity, upon  a  promissory  note,  for  the  sum  of  $50.55,  signed  by 
Schirtz  and  by  Hershberger  as  his  surety. 

On  the  trial  of  the  cause  in  the  court  below,  on  appeal,  evi- 
dence was  given  tending  to  show  that  at  a  public  sale,  had  by 
Thomas  Meighan,  the  payee  of  the  note,  Schirtz  purchased 
"  hedge  plants  "  to  the  amount  of  $5.50;  that  the  clerk  of  the 
sale  wrote  the  note,  and  told  the  signers  at  the  time  they 
signed  it,  in  the  presence  and  hearing  of  the  payee,  that  it 
was  for  the  sum  of  $5.50,  and  5  cents  for  a  stamp,  making  in 
all  $5.55;  that  in  the  belief  of  the  statement  of  the  clerk, 
that  the  note  was  for  the  sum  of  $5.55,  and  not  knowing  that 
it  was  for  the  sum  of  $50.55,  the  note  was  signed. 

There  was  also  evidence  tending  to  show  that  the  signers 
of  the  note  could  not  read  English. 

The  evidence  tended  to  make  out  a  case,  not  merely  of 
fraud  relating  to  the  consideration  of  the  note,  but  of  fraud 
and  circumvention  in  obtaining  the  making  or  executing  of  the 
note,  which,  under  our  statute,  avoids  the  note  in  the  hands 
of  a  bona  fide  assignee  before  maturity.  Easier  y.  Minard,  26 
111.  495. 

We  have  carefully  examined  the  evidence,  and  are  unable 
to  say  that  it  does  not  sustain  the  verdict. 

And  we  do  not  perceive  any  substantial  error  in  the  giving 
or  refusing  of  instructions.  There  being  no  other  errors 
assigned,  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  ajirmed. 
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William  A.  Brown 

V. 

Sarah  C.  Brown. 

1.  Summons — service — default.  Where  a  bill  for  a  divorce  was,  upon  a 
default,  taken  as  confessed,  and  the  next  day  the  defendants  filed  affidavits 
proving  satisfactorily  that  the  person  with  whom  the  copy  of  the  summons 
was  left  was  not  a  member  of  his  family,  and  a  motion  entered  to  set  aside 
the  default,  and  be  permitted  to  answer,  but  the  motion  was  overruled : 
Held,  that  it  was  error  to  overrule  the  motion. 

2.  Practice — return  of  offlcei — its  character.  While  the  rule  is  well 
established,  that  the  return  of  an  oflicer  can  not  be  contradicted,  and  is 
founded  on  public  policy  for  the  protection  of  innocent  persons  in  their  rights 
acquired  under  legal  proceedings,  yet  there  are  some  few  cases  which  are 
excepted  from  the  rule,  and  this  case  is  one  of  those  exceptions.  But  it  is 
not  in  every  case  of  a  default  tbat  it  will  be  permitted  to  contradict  the 
return. 

Writ  of  Error  to  the  Recorder's  Court  of  the  city  of 
Chicago ;  the  Hon.  William  K.  McAllister,  Judge,  pre- 
siding. 

Mr,  Consider  H.  Willett,  for  the  plaintiff  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

This  was  a  bill  for  divorce.  The  defendant  was  defaulted, 
and  on  the  next  day  appeared  and  moved  to  set  aside  the  de- 
fault. In  support  of  his  motion  he  showed,  by  several  affida- 
vits of  a  very  satisfactory  character,  that  the  person  with 
whom  a  copy  of  the  summons  had  been  left  was  not,  as  stated 
in  the  sheriff's  return,  a  member  of  defendant's  family.  The 
court  refused  to  set  aside  the  default,  and  a  decree  of  divorce 
was  rendered. 

It  is  perfectly  well  settled,  as  a  general  rule,  that  the  return 
of  an  officer  can'  not  be  disputed.  AVhere  it  is  sought  to  con- 
tradict   the   return    collaterally,  and   after    rights   have  been 
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acquired  upon  its  faith,  or  innocent  persons  are  to  be  injuri- 
ously atiected,  courts  should  firmly  apply  the  rule.  Such  has 
been  the  action  of  this  court  in  cases  of  that  character. 

Wiiile,  however,  this  is  the  well  established  general  prin- 
ciple, cases  have  occasionally  occurred,  and  will  continue  to  do 
so,  which,  in  order  to  prevent  the  perpetration  of  a  great 
wrong,  must  be  treated  as  exceptional.  The  present  case  is  an 
excellent  illustration.  Here,  the  question  arose  upon  an  appli- 
cation to  set  aside  a  default.  The  suit  was  still  pending.  No 
rights  had  been  acquired  by  any  person  on  the  faith  of  the 
return.  No  injury  would  accrue  to  any  one  in  consequence 
of  the  default  being  set  aside.  The  defendant  having  appeared 
for  this  purpose,  could  have  been  required  to  answer  at  an 
early  day. 

The  rule,  forbidding  a  return  to  be  contradicted,  is  based 
on  public  policy,  the  reason  being,  that  it  is  better  to  require 
an  injured  party  to  seek  compensation  by  an  action  against 
the  officer,  for  a  false  return,  than  to  shake  the  verity  and 
security  of  records.  But  in  a  proceeding  of  this  kind  it  is 
idle  to  talk  of  such  a  remedy.  There  can  be  no  measure  for 
the  damages.  Through  the  false  return  in  this  case  the  defend- 
ant lost  his  wife  and  the  care  and  custody  of  his  children. 
What  verdict  against  a  sheriff  and  his  sureties  can  furnish 
adequate  atonement  for  this  ?  The  defendant,  if  the  decree 
is  allowed  to  stand,  has  suffered  an  irreparable  injury,  and  to 
prevent  this  we  think  the  court  below  should  have  held  this 
•case  not  to  fall  within  the  operation  of  the  general  rule. 

We  do  not  desire  to  be  understood  as  intimating^  that  in 
every  case  where  it  is  sought  to  contradict  a  return,  pending 
the  suit,  permission  should  be  accorded.  We  only  say,  that 
cases  sometimes  arise,  and  tiiis  is  one  of  them,  where  the 
reason  of  the  general  rule  ceases,  and  where  it  is  necessary  to 
•disregard  it  in  order  to  prevent  the  commission  of  great  in- 
justice. 
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Mineral  Point  Railroad  Co.  v.  Keep,  22  111.  9,  and  Oicens  v. 
Ra7Ls(ead,  ib.  161,  are  cases  in  which,  for  similar  reasons,  par- 
ties have  been  allowed  to  contradict  a  return. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 

Mr.  Justice  McAllister  took  no  part  in  the  decision  of 
this  case. 


Jonathan  K.  Cooper 

V. 

WiLLARD  M.  Randall  et  al. 

1.  Evidence — opinions  of  witnesses.  The  mere  opinion  of  a  ■witness  as 
to  value,  or  the  amount  of  damages  property  has  sustained,  is  usually 
admissible,  when  based  on  information  as  to  value,  or  the  extent  of  the 
injury  wiien  testifying  as  to  the  amount  of  damage.  When  a  witness  has 
stated  iii.s  knowledge  of  the  value  of  the  class  of  property  about  which  he 
is  teslifyiiig,  he  may  usually  be  asked  his  opinion,  but  not  otherwise. 

2.  It  is  not  error  for  the  court  to  refuse  to  permit  a  witness  to  answer  a 
question  as  to  the  cost  of  constructing  a  house,  who  had  stated  he  was  not 
a  mechanic  and  was  unacquainted  with  such  cost. 

3.  Same — proof  as  to  injury  to  other  property  than  that  in  controversy. 
In  an  action  on  the  case  for  injury  to  a  dwelling  house  by  the  erection  of  a 
mill,  by  which  dust,  dirt  and  other  impurities  are  thrown  in  and  upon  the 
house,  it  is  error  to  exclude  evidence  that  such  impurities  were  thrown  by 
the  mill  upon  other  buildings  in  the  vicinity  of  plaintiff's  house,  as  such 
evidence  is  pertinent  to  the  issue.  While  such  proof  would  not  be  direct 
as  to  the  amount  of  impurities  actually  deposited  on  the  plaintiff's  house, 
it  would  tend  to  show  that  the  mill  was  capable  of  inflicting  the  injury 
complained  of,  and  justify  the  inference  that  if  other  buildings  similarly 
situated  were  thus  affected,  the  same  would  be  true  as  to  the  plaintiff's 
premises. 

4.  Same — cross-examination.  The  cross-examination  of  witnesses  is 
largely  discretionary  with  the  court,  in  its  scope,  and  a  judgment  will  not 
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be  reversed  because  the  court  refused  to  permit  a  "witness  to  answer  a  ques- 
tion on  cross-examiualion,  unless  it  appears  that  the  party  may  have  been 
injured  thereby. 

5.  Same — in  rebuttal.  In  an  action  to  recover  damages  for  a  deprecia- 
tion in  the  value  of  the  plaintiff's  dwelling  house,  alleged  to  have  been 
occasioned  from  dust  and  other  impurities  thrown  upon  and  into  the  house 
from  the  defendant's  mill,  it  is  competent  for  the  defendant  to  prove  that 
such  depreciation  iu  value  resulted  from  some  other  cause. 

6.  Reversionary  interest — of  injury  thereto.  Where  a  landlord  has 
leased  a  bouse,  and  a  mill  was  erected  so  near  thereto  as  to  deposit  dust, 
smut,  etc.,  on  the  house,  a  recovery  for  the  damage  occasioned  thereby  to 
the  reversion  may  be  had  by  the  landlord ;  but  if  it  is  not  permanent  and 
injurious  to  the  reversion,  the  landlord  can  not  recover. 

7.  Measure  op  damages — in  such  case.  It  would  be  error  in  such  a 
case  to  permit  proof  that  dust  was  thrown  on  the  building  after  suit  was 
brought,  as  a  means  of  measuring  damages  for  injuries  sustained  thereby 
prior  to  that  time. 

8.  Where  a  reversioner  sues  for  injury  to  the  freehold,  he  must  be 
restricted  to  damages  to  the  reversionary  interest,  and  it  would  be  error  to 
give  an  instruction  which  would  authorize  a  verdict  for  all  damages  sus- 
tained, as  well  by  the  tenant  in  possession  as  the  landlord.  Each  has  his 
remedy:  the  former  for  injury  to  his  possession,  the  latter  for  injury  to  his 
reversion. 

9.  Action— /or  injury  resulting  from  the  use  of  the  property  of  anoth&r. 
In  an  action  to  recover  for  injury  to  the  plaintiff's  dwelling  house,  result- 
ing from  dust,  etc.,  thrown  thereon  fi-om  the  defendant's  flouring  mill, 
it  is  not  error  to  instruct,  for  the  defendant,  that  a  man  has  tlie  right  to 
erect  a  mill  in  a  proper  place,  and  to  run  and  use  it  iu  a  proper  manner, 
and  that  it  is  not  the  policy  of  the  law  to  hamper  and  retard,  but  to  foster 
such  property  iu  its  proper  and  legitimate  use,  and  that  if  the  mill  was  in 
a  proper  place,  used  and  operated  in  a  proper  manner,  without  material 
injury  to  plaintiffs  reversionary  interest,  then  the  jury  should  find  for  tlie 
defendant. 

10.  Nor  is  it  error  in  such  case  to  instruct  that  the  law  does  not  give 
damages  for  every  inconvenience  or  interruption  of  the  rights  of  another. 
That  there  are  annoyances  which,  by  the  nature  and  condition  of  society, 
must  accrue  to  property  of  individuals,  which  do  not  in  themselves  create 
a  legal  liability.  But  the  injur}'  for  which  the  law  gives  damages  must  be 
real,  and  not  imaginary,  and  not  whimsical;  it  must  be  real,  and  not  sim- 
ply inconvenience  or  trifling  interruption. 

Appeai>    from    the  Circuit    Court    of  Peoria  county ;    the 
Hon.  Sabin  D.  Puterbaugh,  Judge,  presiding. 
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Messrs.  Hopkins  &  McCullock,  for  the  appellant. 

Messrs.  Harding  &  McCoy,  and  Mr.  Wm.  W.  O'Brien, 

for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  ease,  brought  by  appellant,  in  the 
Peoria  circuit  court,  against  appellees,  for  the  recovery  of  dam- 
ages claimed  to  have  been  occasioned  to  appellant's  premises 
by  constructing  and  operating  a  flouring  mill  on  a  lot  near  to 
the  premises  of  appellant,  whereby  chaff',  dust,  dirt  and  other 
impurities  were  thrown  from  the  mill  upon  and  into  appel- 
lant's house. 

The  declaration  contains  five  counts.  The  first,  second  and 
fourth  proceed  for  injuries  to  his  own  occupancy  of  the  prem- 
ises, and  the  third  and  fifth  for  injury  to  his  reversionary 
interest. 

It  appears  from  the  evidence  that  the  mill  was  erected  in 
the  fall  of  1867,  and  the  suit  was  brought  in  April,  1868. 
Appellant  says  he  claims  no  damages  from  the  old  mill  which 
occupied  the  ground  before  this  one  was  erected.  It,  then,  fol- 
lows that  the  damages  claimed  are  for  injuries  produced  by  the 
mill  after  its  completion  in  the  fall  of  1867,  and  until  April, 
1868,  when  the  suit  was  commenced.  The  case  was  previously 
submitted  to  this  court,  and  is  reported  in  53  111.  24,  when  it 
was  reversed,  because  improper  evidence  was  admitted,  and 
improper  instructions  given. 

It  is  first  insisted  that  the  court  erred  in  refusing  to  permit 
appellant  to  testify  as  to  what,  in  his  judgment,  the  damage 
was,  occasioned  by  the  mill.  Although  the  court  may  have 
excluded  the  answer  to  the  specific  question,  still  he  had 
already  stated  what  he  considered  the  damage.  The  witness 
stated  that  the  property  was  injured  in  value  $1000,  and  there- 
upon appellee  objected  to  appellant  stating  his  judgment  as  to, 
the  amount  of  the  damage,  and  the  objection  was  sustained  by 
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the  court,  but  it  does  not  appear  that  the  evidence  was  exclu- 
ded, or  the  jury  told  to  disregard  it.  The  mere  opinion  of  a 
witness  as  to  value,  or  the  amount  of  damages,  is  usually 
admissible,  when  based  on  information  as  to  value,  or  the  extent 
of  injury  property  has  sustained,  when  testifying  as  to  its  dam- 
age. When  a  party  has  stated  his  knowledge  of  the  value  of 
the  class  of  property  about  which  he  is  testifying,  he  may 
usually  be  asked  his  opinion,  but  not  otherwise.  But  while 
this  evidence  was  unobjectionable,  it  does  not  seem  to  have  been 
taken  from  the  jury,  and  he  stated  the  property  to  have  been, 
in  his  judgment,  worth,  in  market,  before  the  mill  was  erected, 
$3000,  and  afterwards  but  $2000,  which  was  another  mode  of 
stating  the  same  thing,  with  the  reason  for  judgment.  It  is 
impossible  for  us  to  see  how  the  least  injury  could  have  resulted 
to  appellant  from  this  action  of  the  court. 

The  court  below  refused  to  permit  appellant  to  prove  that 
the  mill  threw  dust,  smut  and  other  impurities  of  the  same 
kind,  upon  other  property  in  the  same  vicinity.  And  this  is 
assigned  as  error.  A  majority  of  the  court  are  of  the  opinion 
that  this  evidence  was  admissible,  for  the  reason  that  it  tended 
to  show  the  extent  and  character  of  the  injury  sustained  by 
appellant;  that  while  it  was  not  direct  as  to  the  amount  of 
impurities  actually  deposited,  it  tended  to  show  that  the  mill 
was  capable  of  inflicting  the  injury  complained  of  by  appellant. 
If  the  deposit  was  general  in  the  immediate  neighborhood,  and 
large  quantities  were  deposited  on  other  buildings  similarly 
situated,  it  would  be  a  just  inference  that  the  same  was  true 
of  appellant's  house.  It  would,  if  admitted,  have  tended  to 
strengthen  and  lend  weight  to  the  other  evidence  a^jpellant  had 
already  introduced.  When  it  is  considered  that  the  issue  in 
thercase  was,  whether  smut,  dirt,  etc.,  was  deposited  on  appel- 
lant's house,  and  this  was  tlie  question  controlling  the  case, 
the  pertinency  of  this  evidence  becomes  obvious.  Had  it 
related  to  a  collateral  question,  or  had  it  been  but  incidentally 
involved,  it  might  have  been  otherwise.  The  evidence  was, 
therefore,  improperly  rejected. 
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It  is  next  insisted  that  the  court  below  erred  in  refusing  to 
permit  appellant  to  prove  that  the  dust  thrown  upon  his  prem- 
ises by  the  mill  after  this  suit  was  commenced  had  seriously 
impaired  the  value  of  the  property,  and  prevented  the  renting 
of  the  house.  It  is  urged  that  the  injury  was  permanent  in 
its  character,  and  that  proof  that  dust  was  subsequently  thrown 
upon  the  property  would  have  afforded  the  jury  another  cri- 
terion for  measuring  the  damages  properly  allowable.  It  is 
admitted  such  subsequent  acts  would  not  form  the  basis  of 
damages  in  this  suit,  and  this  is  undeniably  true,  as  a  party 
can  only  recover  damages  for  acts  done  before  the  suit  was 
commenced.  When,  however,  a  wrongful  act  is  done  which 
produces  an  injury  which  is  not  only  immediate,  but,  from  its 
very  nature,  is  permanent,  and  must  necessarily  continue  to 
produce  loss  independent  of  any  subsequent  wrongful  acts, 
then  all  damages  resulting  both  before  and  after  the  com- 
mencement of  the  suit,  may  be  estimated  and  recovered  in  one 
action.  Here  the  right  to  recover  is  based  upon  the  act  of 
causing  dust,  etc.,  to  be  thrown  on  the  premises  prior  to  the 
commencement  of  the  suit,  and  if  that  caused  a  permanent 
injury,  then  the  jury  could  have  given  damages  to  the  full 
extent  it  had  produced  injury. 

When,  for  instance,  a  party  undermines  the  foundation  wall 
of  another's  house,  and  permanent  injury  results  by  its  con- 
tinuing to  injure  the  house  after  the  suit  is  brought,  then  sub- 
sequent damage  may  be  recovered,  as  it  all  flows  from  the  same 
act.  But  when  subsequent  damages  are  produced  by  subse- 
quent acts,  then  the  damages  should  be  strictly  confined  to 
those  sustained  before  suit  brought.  If  a  different  rule  were 
to  prevail,  a  plaintiff  would  be  enabled  to  recover  double 
damages.  In  this  case,  we  can  not  comprehend  how  proof 
may  be  made  of  the  amount  of  damages  caused  by  subsequent 
acts,  as  a  criterion  to  measure  the  damages  from  acts  previously 
done,  and  still  not  recover  damages  for  such  subsequent  acts. 
To  permit  proof  of  such  damages  would  necessarily  be  to 
allow  such  damages,  and  the  defendant  still  be  liable  to  another 
21 — 59th  III. 
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suit  and  recovery  for  such  subsequent  acts.  It  seems  to  us 
that  it  was  intended,  under  another  name,  to  recover  damages 
that  could  not  be  had  in  this  action.  We  perceive  no  error  in 
this  ruling  of  the  court. 

It  is  urged  that  the  court  erred  in  not  permitting  the  Avit- 
ness  Anderson  to  state  whether  this  house  could  at  any  time 
have  been  built  for  $2500,  he  having,  on  his  direct  examina- 
tion, fixed  its  value  at  $1800  or  $2000.  The  witness  had  pre- 
viously stated  he  was  not  a  mechanic,  and  had  never  engaged 
in  building  houses;  and  from  this  we  infer  t|iat  he  designed 
to  be  understood  as  saying  he  had  no  knowledge  of  the  cost  of 
building  houses,  and  for  that  reason  the  court  did  not  err  in 
excluding  the  evidence.  But  a  stronger  reason  was,  that  all 
know  that  the  cost  of  a  building  may  have  nothing,  or  very 
little,  to  do  with  its  market  value.  That  depends  on  the 
demand,  the  business  of  a  place,  location,  and  a  variety  of  cir- 
cumstances frequently  almost  entirely  independent  of  the  cost 
of  property,  or  its  improvement. 

It  is  urged  that  the  court  erred  in  refusing  to  permit  wit- 
nesses to  answer  questions  on  cross-examination.  Such  an 
examination  is  largely  discretionary,  and  this  court  will  not 
usually  reverse  unless  w^e  can  see  that  the  discretion  has  been 
BO  exercised  as  to  have  produced  injury.  A  careful  examina- 
tion of  the  evidence  in  this  case  fails  to  show  that  there  was 
not  a  sufficient  latitude  allowed  in  cross-examination,  and  we 
fail  to  see  that,  had  the  questions  been  allowed,  there  is  the 
least  probability  that  the  result  would  have  been  different.  It 
is  only  when  we  can  see  that  it  is  probable  that  wrong  has 
been  done  to  the  party  complaining,  that  we  will  reverse  for 
such  rulings  of  the  court. 

It  is  objected  that  the  court  below  erred  in  admitting  evi- 
dence on  behalf  of  appellee.  As  evidence  of  the  injury  sus- 
tained by  the  property  from  the  erection  of  the  mill,  a2)pellant 
had  proved  the  property  to  have  largely  depreciated.  When 
he  made  this  proof,  it  was  to  satisfy  the  jury  that  the  dust  from 
the  mill  had  produced  that  result,  and  that  he  was  entitled  to 
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damages  to  that  extent.  This  being  the  purpose  and  object  of 
appellant's  evidence,  nothing  could  be  more  reasonable  than  to 
permit  appellee  to  show  that  the  depreciation  was  owing  to 
some  other  cause.  This  is  so  reasonable  and  just  that  we  had 
supposed  it  was  elementary,  and  needed  no  adjudication  to 
commend  it  to  the  entire  profession.  The  greater  part  of  the 
other  evidence  complained  of  is  of  a  similar  character,  and 
there  being  so  much  of  it  that  it  would  lead  to  prolixity  to 
refer  to  each  item,  we  will  dispose  of  it  by  saying  we  can  per- 
ceive no  error  in  its  admission. 

It  is  insisted  that  the  court  erred  in  refusing  appellant's  fifth 
instruction.  That  instruction  would,  no  doubt,  have  been 
proper  had  appellant  been  the  occupant  of  the  house,  but  when 
it  is  remembered  that  it  was  occupied  by  a  tenant,  and  appel- 
lant could  only  recover  for  injury  he  had  sustained  as  a  rever- 
sioner, it  will  be  seen  that  the  rule  announced  in  this  instruc- 
tion was  not  properly  limited.  The  first  clause  of  the  instruc- 
tion is  correct  in  the  assertion  that  a  man  must  so  use  his  own 
as  not  to  injure  another.  But  the  next  clause  is  not  correct, 
when  applied  to  the  facts  in  this  case.  It  asserts  that,  if 
appellees,  in  prosecuting  their  business,  were  guilty  of  such 
negligence  as  to  cause  injury  to  appellant's  property,  however 
slight,  that  would  render  them  liable  to  appellant  to  the  extent 
of  the  injury.  It  will  be  observed  that  this  proposition 
entirely  excludes  the  fact  that  appellant  only  had  a  reversion- 
ary interest;  and  yet,  had  it  been  given,  it  Avould  have  entitled 
a  recovery  for  all  of  the  damage  done.  The  tenant  was  enti- 
tled, if  injury  was  done,  to  recover  damage,  and  no  one  would 
say  that  they  could  both  recover  the  same  damages,  or  that  the 
landlord  could  recover  for  injury  sustained  by  the  tenant.  If 
the  tenant's  possession  was  disturbed,  or  he  was  injured  in  the 
enjoyment  of  the  property,  he  could  recover  for  such  injury. 
If  the  same  or  any  other  wrong  produced  injury  to  the  land- 
lord's reversionary  interest,  then  he  has  a  right  to  recover  for 
that  injury  ;  but  it  does  not  follow  that  because  a  slight  injury 
may  have  been  done  to  the  property,  unless  it  was  permanent 
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in  its  character,  that  it  injured  appellant's  reversionary  interest. 
The  third  clause  of  the  same  instruction  asserts  the  same 
principle  as  the  second,  but  in  a  different  form,  and  without 
the  qualification  necessary  to  have  rendered  the  second  proper. 
An'd  the  fourth  clause  asserts  that  if  appellees  caused  dust, 
smut,  etc.,  to  be  deposited  on  appellant's  premises,  the  law 
presumes  he  has  thereby  sustained  damages.  This  clause  is 
vicious  for  the  same  reason.  The  law  could  not,  from  such 
facts,  presume  a  permanent  injury  affecting  the  reversionary 
interest,  but  might  as  to  the  person  in  possession.  There  was 
no  error  in  refusing  this  instruction.  It  should  have  been 
modified  so  as  to  inform  the  jury  that  any  injury  to  the  prop- 
erty of  a  permanent  character,  and  affecting  the  reversion, 
however  slight,  would  entitle  appellant  to  recover  to  the  extent 
of  the  injury  sustained. 

It  is  next  urged  that  the  court  below  erred  in  giving  the 
sixth  and  eighth  of  appellees'  instructions.  These  are  the 
instructions  : 

No.  6. — "  A  flouring  mill  is  not  necessarily  a  nuisance,  nor 
unlawful  in  its  use,  management  or  purpose.  A  man  has  a 
right  to  erect  a  mill  in  a  proper  place — to  run,  use  it.  etc.,  in 
a  proper  manner;  and  the  policy  of  the  law  is  not  to  hamper, 
obstruct  or  retard,  but  to  foster,  encourage  and  protect  such 
property  in  the  proper  and  legitimate  use  and  operation  of 
the  same;  and  if  said  mill  is  in  a  proper  place,  used  and  oper- 
ated in  a  proper  manner,  and  without  material  injury  to  the 
possession  or  reversionary  right  or  interest  of  plaintiff,  jury 
should  find  for  defendants.  " 

No.  8. — "  The  law  does  not  give  damages  for  every  incon- 
venience to,  or  interruption  of  the  rights  of  another.  There 
are  numerous  annoyances  which,  in  the  nature  and  condition 
of  society,  must  inevitably  arise  and  accrue  to  property  of  indi- 
viduals, which  can  not  in  themselves  fix  a  legal  liability  on  the 
persons    causing  such    inconvenience    or   interruption.       The 
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injiirv  for  which  the  law  gives  damages  must  be  real,  and  not 
imaginary  or  whimsical.  It  must  be  sensible,  tangible,  and 
material,  and  not  simj)ly  inconvenience  or  trifling  interruption, 
and  unless  such  injury  has  been  inflicted  in  this  case,  the  jury 
should  And  for  defendants.  " 

• 

The  court  modified  the  sixth  and  eighth  instructions  for 
defendants,  thus:  "By  the  term  'material  injury,'  used  in 
said  instructions,  is  meant  that  the  plaintiff  must  show  a  real, 
and  not  imaginary  or  fanciful,  interference  with  the  reasonable 
enjoyment  of  his  property." 

We  perceive  no  objection  to  the  sixth  instruction,  as  modi- 
fied. The  criticism  only  shows  that  it  may  be  tautological,  but 
it  was  in  nowise  calculated  to  mislead  the  jury.  The  qualifi- 
cation of  the  eighth  we  think  renders  it  fi'ee  from  objection. 
It  is  true,  that  the  instruction  might  have  omitted  the  words 
"sensible  and  tangible,"  as  connected  with  injury.  But,  used 
in  their  connection,  any  one  would  understand  from  these  terms 
thus  employed  that  they  were  the  ojDposite  of  imaginary  or 
whimsical.  And  the  word  "  material "  is  properly  qualified. 
We  do  not  see  that  these  expressions  could  have  misled  the 
jury.  We  all  know  that  there  are  many  annoyances,  inconve- 
niences and  interruptions  incident  to  the  enjoyment  of  prop- 
erty in  a  state  of  society,  for  which  the  law  does  not  and  can 
not  give  compensation.  Persons  residing  in  a  city  or  near  a 
public  highway,  are  liable  to  inconvenience,  annoyance  and 
interruption  in  the  enjoyment  of  their  property,  from  the  noise 
and  dust  produced  from  travel  over  streets  and  highways,  and 
yet  for  these  no  one  thinks  of  suing  the  person  using  the  way, 
for  damages.  So  of  manufactories,  machine  shops,  and  the 
like.  They  may  necessarily  produce  annoyances  and  inter- 
ruptions to  those  in  the  immediate  vicinity  by  the  noise  of 
machinery  or  the  collection  of  persons  at  these  places,  and 
still  those  suffering  the  inconvenience  have  no  right  to  recover 
damages. 
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On  a  careful  examination  of  the  entire  evidence,  we  find  it 
conflicting,  and  it  was  for  the  jury  to  consider  it  and  find 
according  to  its  weight. 

For  the  error  indicated  in  rejecting  evidence,  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


I 

James  Thompson 

Briggs  W.  Sornberger. 

1.  FoRCiBiiE  ENTRY  AND  DETAINER — of  tlie  possession  required.  The 
plaintiff,  to  recover  in  au  action  of  forcible  entry  and  detainer,  must  show 
that  he  had,  at  the  time  of  the  alleged  entry,  the  actual  possession  of  the 
premises  described.  A  mere  constructive  possession,  such  as  the  fee  sim- 
ple title  to  the  land  entered  upon  draws  to  it,  is  not  sufficient. 

2.  Same — title  not  involved.  The  question  of  title  is  uot,  iu  any  sense, 
involved  iu  the  action. 

3.  Same — plaint  and  evidence  under.  Proof  that  the  plaintilF  was  pos- 
sessed of  a  part  of  the  premises  described  iu  the  complaint,  docs  not 
autliorize  a  recovery  of  such  part.  The  act  regulating  the  action  requires 
a  particular  description  of  the  premises  to  be  made  iu  the  complaint,  and 
the  pi'oof  must  follow  and  conform  to  the  description  therein. 

4.  Same — limitation.  The  action  in  England,  from  whence  we  derive 
it,  was  a  criminal  proceeding,  and  a  prosecution  was  barred  in  three  years 
after  the  right  of  action  accrued.  But  in  this  State  the  action  has  been 
changed  by  express  law,  from  a  criminal  to  a  civil  proceeding,  and  no  ex- 
press limitation  has  been  furnished.  This  was  doubtless  a  casus  omissus 
on  the  part  of  the  legislature.* 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

♦The  15tli  section  of  the  act  of  April  4, 1873,  (in  force  July  1, 1872,)  pro- 
vides: "All  civil  actions  not  otlierwise  provided  for,  sliiill  be  commenced 
within  five  years  next  after  the  cause  of  action  accrued.  "  Sess.  Laws,  p. 
559 ;  Gross'  Comp.  vol.  2,  p.  258. 
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Messrs.  Willoughby  &  Grant,  for  the  appellant. 

Messrs.  Frost  &  Tunnicliff  and  Messrs.  Cooley  & 
Gaines,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  complaint  for  forcible  entry  and  detainer,  made 
before  a  justice  of  the  peace  of  Knox  county,  on  the  14th  day 
of  February,  1870.  A  change  of  venue  was  awarded  to  Jus- 
tice Levakey,  before  whom  a  trial  was  had,  on  the  plea  of  not 
guilty  and  the  Statute  of  Limitations,  and  a  verdict  of  guilty 
returned. 

An  appeal  was  taken  to  the  circuit  court,  and  at  the  Octo- 
ber term  thereof,  1870,  on  the  first  day  of  the  term,  the  de- 
fendant moved  to  quash  the  complaint  and  dismiss  the  suit, 
which  motion  was  denied  and  exception  taken. 

A  change  of  venue  was  then  had  to  Warren  county,  and 
the  cause  came  on  to  be  heard  there  at  the  January  term, 
1871.  There  was  a  trial  by  jury,  and  verdict  and  judgment 
for  the  plaintiff,  the  court  having  overruled  defendant's  motion 
in  arrest  of  judgment. 

To  reverse  this  judgment  the  defendant  appeals. 

The  complaint  in  substance  is,  that,  on  the  1st  day  of  May, 
1866,  the  defendant,  Thompson,  unlawfully  entered  into  the 
lands  and  possessions  of  complainant,  then  situate,  known  and 
described  as  "  a  strip,  tract,  piece  or  parcel  of  land,  about  two 
rods  wide  at  the  west  end  of  said  strip,  tract,  etc.,  and  about  one 
rod  wide  at  the  east  end,  said  strip,  tract,  piece  or  parciel  of 
land  being  and  lying  on  the  north  end  of  the  west  half  of  the 
northwest  quarter  of  section  7,  in  township  12  north,  of  range 
4,  east  of  the  fourth  principal  meridian,  in  the  county  of  Knox 
and  State  of  Illinois  ;"  and  that  the  said  James  Thompson  then 
and  tiiere  did  unlawfully  put  out  and  expel  the  complainant 
from  his  said  lands  and  possessions,  wherein  this  comijlainant 
had  at  the  time  aforesaid  an  estate  of  freehold  then  and  still 
subsisting,  and  had  been  in  quiet  and  peaceable  possession  for 
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more  than  twenty-five  years  preceding,  and  that  his  interest 
therein  still  subsists  ;  and  the  said  James  Thompson  still  doth 
hold  and  detain  the  said  lands  and  possessions  from  the  said 
complainant,  unlawfully  and  without  right,  contrary  to  the 
form  of  the  statute,  etc. 

Waiving  all  consideration  of  any  defects  which  may  appear 
in  the  complaint,  we  come  at  once  to  the  consideration  of  the 
case  as  it  appears  by  the  testimony  in  the  record,  premising, 
however,  the  principles  which  govern  this  proceeding. 

The  statute  of  Forcible  Entry  and  Detainer,  R.  S.  chap- 
ter 43,  provides  for  cases  where  a  person  shall  make  entry  into 
any  land  or  other  possessions,  or  shall  make  any  such  entry 
by  force,  such  person  shall  be  adjudged  guilty  of  a  forcible 
entry  and  detainer,  or  a  forcible  detainer,  as  the  case  may  be, 
within  the  intent  and  meaning  of  this  chapter. 

The  judgment,  if  the  party  is  found  guilty,  is  that  the  plain- 
tiff have  restitution  of  the  premises,  and  his  costs,  and  a  writ 
of  restitution  shall  be  awarded. 

In  the  many  and  various  discussions  which  this  subject  has 
undergone  in  this  court,  it  has  always  been  held,  that  the 
plaintiff,  to  recover,  must  show  that  he  had  the  actual  posses- 
sion of  the  premises  upon  which  the  forcible  entry  is  alleged 
to  have  been  made  ;  that  a  mere  constructive  possession,  such 
as  the  fee  simple  title  to  the  land  entered  u])on  draws  to  it,  is 
not  sufficient.  The  title  is  not  in  anv  sense  inxolved,  but 
simply  whether  the  plaintiff  had  the  possession  at  the  time  de- 
fendant unlawfully  invaded  it  and  detains  it.  JJcCartiicy  v. 
McMullen,  38  111.  237. 

To  have  authorized  a  verdict,  in  this  case,  the  plaintiff 
should  have  })roved  he  was  possessed,  in  fact,  of  the  strip  of 
land  upon  which  the  forcible  entry  was  alleged  to  have  been 
made. 

How  stands  the  proof  in  this  regard?  When  the  southwest 
quarter  of  six  was  the  property  of  the  Smith  heirs  and  in 
charge  of  Becker,  who  had  one  Lamb  for  a  tenant,  a  worm 
fence  was  erected  on   the  supposed   south   line,  Avhich,  being 
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carried  away  by  a  freshet,  was  rebuilt  by  Lamb,  Mitli  ])Osts 
and  i-ails,  a  few  feet  south  of  the  line  of  the  worm  fenee. 
Lamb's  fence  so  stood  when  Thompson  puix'hased  and  entered 
into  possession.  That  fence  was  the  only  visible  dividing  line 
between  the  southwest  of  six  and  the  northwest  of  seven,  to 
the  north  half  of  which  complainant  has  title,  and  has  been 
in  possession  for  many  years. 

There  is  no  proof  in  the  record  that  plaintiff  was  in  the 
actual  possession  of  the  gore  or  strip  between  the  old  worm 
fence  and  the  Lamb  fence,  at  the  time  Thompson  entered, 
and  that  is  included  in  his  complaint.  He  may  have  title  to 
that  strip,  but  as  this  action  does  not  proceed  on  title,  that  can 
not  avail  him.  He  may,  in  an  action  of  ejectment,  recover 
the  possession,  but  in  this  action  of  forcible  entry  and  detainer 
he  can  not,  as  Thompson  did  not  invade  his  actual  possession 
of  th.;t  gore  or  strip,  he  having  none  at  the  time  of  Thomp- 
son's purchase  and  entry. 

The  plaintiff  in  the  action,  as  his  complaint  shows,  claimed 
a  certain  strip  or  piece  of  land,  of  a  particular  description, 
and  the  proof  is  clear,  that  as  to  the  piece  of  land  between 
Lamb's  fence  and  the  old  worm  fence,  defendant  did  not,  on 
his  purchase  of  the  premises,  with  the  Lamb  fence  as  the 
southern  boundary,  enter  upon  the  possession  of  the  plaintiff. 
That  strip  was  not  in  the  possession  of  plaintiff  when  defend- 
ant entered.  As  to  the  strip  of  land  south  of  the  Lamb  fence, 
and  included  between  that  fence  and  the  fence  defendant 
erected  further  south,  on  the  line  as  run  by  the  county  sur- 
veyor, the  defendant  may  be  said  to  have  entered  upon  the 
possession  of  the  plaintiff,  and  had  plaintiff  limited  his  com- 
plaint to  that  strip,  he  mig-ht  have  sustained  it.  The  com- 
plaint is  for  a  larger  strip  or  tract,  which  includes  the  last 
named  strip,  but  the  rule  is  well  settled,  that,  in  this  action,  a 
part  can  not  be  recovered.  As  this  court  said  in  House  v. 
Wilder,  47  HI.  510,  a  plaint  claiming  an  entire  house,  is  hot 
sustained  by  proof  of  a  right  to  the  possession  of  a  part  of  the 
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house  only.  The  act  regulating  this  action  requires  a  par- 
ticular description  of  the  premises  to  be  made  in  the  complaint, 
and  the  proof  must  follow  and  conform  to  the  description 
therein,  to  warrant  a  recovery. 

The  point,  that  this  action  is  barred  in  three  years,  is  not 
tenable.  In  England,  from  which  we  derive  this  action,  it  was 
a  criminal  proceeding,  and  a  prosecution  was  required  to  be 
instituted  in  three  years  after  the  cause  of  action  had  accrued. 

In  this  State,  the  nature  of  the  action  has  been  changed  by 
express  law,  from  a  criminal  to  a  civil  proceeding,  and  na 
express  limitation  has  been  prescribed.  It  is,  doubtless,  a 
casus  omissus  on  the  part  of  the  legislature,  which  it  is  not  the 
province  of  this  court  to  supply. 

For  the  reasons  given,  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Anne  S.  Hamilton 

V. 

James  C.  Stewart  et  ah 

1.  Ektrt  by  force — to  remove  fixtures.  It  is  not  lawful  for  a  pnrty, 
claiming  that  ccrtaiu  things  placed  in  a  building  are  fixtures,  to  iiiake  a 
forcible  entry  on  the  possession  of  the  owner  or  his  tenants,  to  remove 
such  fixtures,  and  the  pnrty  in  possession  would  have  the  right  to  use 
a  sufficient  amount  of  force  to  prevent  such  an  entry. 

2.  Injunction.  A  court  of  chancery  will  not  assume  jurisdiction  to 
restrain  a  mere  breach  of  the  peace,  or  ordinary  trespass,  where  the 
resulting  injury  is  not,  in  its  nature,  irreparable. 

3.  On  the  other  hand,  the  party  claiming  the  property  as  fixtures,  has 
the  right  to  have  his  title  tried  in  the  courts,  and  may,  in  such  case,  I'csort 
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to  the  writ  of  replevin  to  obtain  possession.  Nor  would  the  fact  that  the 
claimant  was  insolvent,  change  the  right.  The  party  resorting  to  such  a 
writ  would,  before  it  could  be  executed,  have  to  give  bond  as  required  by 
the  statute,  and  hence,  it  would  be  error  to  enjoin  the  bringing  of  such  a 
suit. 

4.  Breach  op  the  peace — threats  of.  Where  a  party  threatens  to 
commit  a  breach  of  the  peace,  the  other  party  can  resort  to  criminal  pro- 
ceedings, and  have  the  party  making  the  threats  bound  to  keep  the  peace 
as  to  person  and  property.  Such  threats  would  not  give  a  court  of  equity 
jurisdiction  to  restrain  the  party. 

5.  Dissolution  of  injunction — assessment  of  damages.  To  confer  ju- 
risdiction on  the  court  to  hear  evidence  and  assess  damages,  on  the  disso- 
lution of  an  injunction,  suggestions  in  writing  should  be  filed,  stating  the 
nature  and  amount  of  the  damages  claimed.  The  plaintiff  should  thus  have 
notice  of  the  claim  set  up  against  him,  and  it  is  error  to  make  the  assess- 
ment without  such  suggestions. 

6.  Damages,  assessment  of — evidence  to  he  preserved.  In  assessing  dam- 
ages in  such  cases,  it  is  necessary  that  the  evidence  heard  on  the  assess- 
ment should  be  preserved  in  the  record  as  in  other  chancery  proceedings, 
and  failing  to  preserve  the  evidence  in  the  record,  there  is  nothing  to  sus- 
tain the  decree  for  damages,  and  it  will  be  reversed. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Erastus  S.  AVilliams,  Judge,  presiding. 

Mr.  R.  H.  Forrester,  for  the  appellant. 

Air.  D.  E.  K.  Stewart,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  appellant  filed  her  bill  in  the  circuit  court  of  Cook 
county,  for  the  purpose  of  obtaining  an  injunction  against  the 
appellees,  on  the  ground  that  they  had  threatened  to  enter  a 
certain  house  owned  by  her,  either  with  or^without  legal  pro- 
cess, and  remove  certain  fixtures  in  the  basement  room,  which 
had  been  placed  there  for  the  convenience  of  parties  occupy- 
ing the  room  for  a  saloon,  and  M'hich  were,  at  one  time,  owned 
by  Stewart,  when  a  tenant  of  the  ap])ellant. 

It  is  alleged  in  the  bill,  that  the  appellant  is  the  owner  of 
the  building,  and  is  in  possession  by  herself  and  tenants,  and 
that  the  appellees  threaten  to  enter  with  force,  or  to  sue  out  a 
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writ  of  replevin  to  obtain  })o.ssession  of  the  fixtures.  The  prop- 
erty in  dispnte  consists  of  a  counter,  ice-box,  shelving,  gas 
fixtures,  and  some  few  other  articles. 

The  appellant  insists,  that  the  fixtures  are  permanently  at- 
tached to  the  building,  and  form  a  part  of  the  realty,  and  can 
not  be  removed  without  doing  irreparable  injuiy.  It  is  also 
alleged,  as  a  ground  of  relief  in  a  court  of  equity,  that  the  ap- 
pellees are  insolvent,  and  that  a  judgment  at  law  against  them 
would  be  worthless,  and  would  afford  no  redress  for  any  dam- 
age that  might  be  done  to  the  premises,  in  case  they  should  be 
permitted  to  remove  the  property. 

The  appellee  McRae  filed  an  answer,  in  which  he  admits 
that  the  appellant  is  the  owner  of  the  building,  and  that  she 
was  in  possession,  but  claims  that  he  owns  the  fixtures  under 
a  purchase  from  Stewart,  a  former  owner  and  tenant  of  the  ap- 
pellant, and  denies,  explicitly,  they  were  permanently  attached 
to  the  building,  and  that  they  could  not  be  removed  without 
doing  irreparable  injury. 

The  cause  having  been  set  by  agreement  for  final  hearing 
on  the  bill,  answer  of  McRae,  and  default  of  Stewart,  he  having 
failed  to  answer,  the  court  having  heard  the  evidence,  dis- 
solved the  injunction  which  had  previously  been  awarded,  and 
dismissed  the  bill  for  want  of  equity,  and  thereupon  assessed 
the  damages  which  the  appellees  had  sustained  by  reason  of 
the  wrongful  suing  out  of  the  injunction,  at  the  sum  of  $200. 

The  errors  relied  on  for  a  reversal  of  this  decree  are,  first, 
that  the  court  improperly  dismissed  the  bill ;  and  second,  that 
the  court  proceeded  erroneously  to  assess  the  damages  against 
the  appellant  for  the  wrongful  suing  out  of  the  injunction. 

There  is  a  good  deal  of  evidence  in  the  record,  on  the  char- 
acter of  the  property  in  controversy,  whether  the  fixtures  in 
the  saloon  part  of  the  house  were  of  that  ])ermanent  charac- 
ter, and  so  attached  to  the  biiiUling  itself  as  to  become,  in 
fact,  a  part  of  the  realty,  or  wiiether  they  were  of  that  class 
denominated  trade  fixtures,  wliich  an  outgoing  tenant,  or  a 
purchaser  from  him,  might   rightfully  remove.     In  the  view 
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that  Ave  have  taken,  it  will  not  be  necessary  to  consider  that 
question.  The  facts  present  no  grounds  for  relief  in  a  court 
of  equity,  and  the  bill  was  properly  dismissed. 

It  will  be  conceded,  that  it  was  not  lawful  for  the  appellees, 
or  either  of  them,  to  enter  the  premises  by  force  and  carry 
away  the  property  in  dispute,  against  the  protest  of  the  party 
in  possession.  Controverted  titles  can  not  be  settled  in  that 
way.  Such  party  would  have  the  right  to  protect  his  posses- 
sion, and  to  use  so  much  force  as  might  be  necessary  to  repel 
any  attack.  Equity  has  never  assumed  jurisdiction  to  restrain 
a  mere  breach  of  the  jDcace,  or  an  ordinary  trespass,  where  the 
injuries,  in  the  nature  of  things,  would  not  be  irreparable. 

On  the  other  hand,  the  appellee  McRae  had  the  undoubted 
right  to  have  his  title,  whatever  it  was,  tried  in  the  courts,  and 
for  that  purpose  he  could  employ  the  writ  of  replevin  to  ob- 
tain possession  of  the  property.  On  such  trial,  the  nature  of 
the  fixtures  could  be  investigated,  whether  they  were  perma- 
nently attached  to  the  building,  and  formed  a  part  of  the  real 
estate,  or  whether  they  were  mere  temporary  articles,  placed 
there  for  the  convenience  of  the  trade  carried  on  in  the  build- 
ing, and  which  could  be  properly  removed  by  a  tenant,  or  a 
purchaser  from  him.     This  was  his  clear,  legal  right. 

It  is  suggested  that  the  appellees  were  insolvent,  and  that 
a  judgment  at  law  against  them  would  be  unavailing  for  any 
damage  that  might  ensue,  in  case  the  fixtures  should  be  Avrong- 
fully  removed.  It  would  be  a  singular  doctrine  to  announce, 
that  a  party,  simply  because  he  was  insolvent,  could  not  em- 
ploy the  process  of  the  law  to  try  the  title  to  property  which 
he  believes  belonged  to  him,  although  it  might  turn  out  that 
he  was  mistaken  as  tq  liis  right. 

In  this  case,  before  the  appellee  McEae  could  make  use  of 
the  writ  of  replevin  to  obtain  possession  of  the  property,  the 
statute  requires  that  he  should  give  bond,  with  security,  to  the 
officer  who  should  execute  the  writ,  which  would  afford  the 
appellant  security  for  the  value  of  the  property,  in  case  of  its 
improper  execution. 
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The  title  to  the  property  could  be  better  tried  in  a  court  of 
law,  and  it  is  not  perceived  how  the  facts  would  authorize  a 
court  of  equity  to  assume  jurisdiction.  The  statutory  replevin 
bond,  which  the  party  would  have  to  give  on  commencing  his 
action,  would  afford  complete  indemnity  for  any  and  all  inju- 
ries that  might  ensue  to  the  property  of  the  appellant,  on  ac- 
count of  the  execution  of  the  Avrit.  If  the  appellees  threat- 
ened to  commit  a  breach  of  the  peace,  and  invade  the  posses- 
sion of  the  appellant,  resort  should  have  been  had  to  the 
criminal  law,  and  they  could  have  been  required  to  give  bail 
to  keep  the  peace  towards  the  appellant  and  her  jiroperty. 

We  are  of  opinion,  however,  that  the  court  proceeded  er- 
roneously in  assessing  the  damages  against  the  appellant  on 
the  dismissal  of  the  bill. 

It  is  provided  by  the  statute,  that  where  the  temporary  in- 
junction has  been  dissolved,  the  court,  before  finally  dispos- 
ing of  the  case,  "upon  the  party  claiming  damages  by  reason 
of  such  injunction,  suggesting  in  writing  the  nature  and 
amount  thereof,  shall  hear  evidence  and  assess  such  damages 
as  the  nature  of  the  case  may  require,  and  to  equity  apper- 
tain."    Laws  1861,  sec.  1,  p.  133. 

It  is  necessary,  to  confer  jurisdiction  on  the  court  to  hear 
evidence,  and  determine  the  question  of  damages  according  to 
right,  between  the  parties,  that  suggestions  in  writing  should 
be  filed,  stating  the  nature  and  amount  of  damages  claimed. 
How  else  shall  the  opposite  party  know  what  injury  he  hath  sus- 
tained? It  is  agreeable  to  the  practice  in  all  our  courts,  that 
a  partv  shall  not  be  mulcted  in  damages  until  he  shall  first 
have  had  an  opportunity  to  be  heard  in  his  defense,  after  the 
nature  of  the  demand  has  been  stated  against  him  in  court. 
Anv  other  rule  would  be  unreasonable. 

In  cases  like  the  one  at  bar,  the  party  against  whom  the  de- 
cree is  sought,  should  have  a  reasonable  opportunity  to  pro- 
duce evidence  to  rebut  the  supposed  claim  for  damages. 

It  does  not  appear  that  any  suggestions  in  writing  stating  the 
nature  and  amount  of  damages  sustained  by  the  appellees  by 
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reason  of  the  injunction^  were  filed  in  the  cause,  and  because 
of  that  omission,  it  was  error  in  the  court  to  make  any  assess- 
ment. 

No  evidence  is  preserved  in  the  record  on  the  question  of 
damages,  and  consequently  there  is  nothing  to  sustain  the  de- 
cree in  making  the  assessment,  if  the  proceedings  were  other- 
wise regular.  The  evidence  upon  such  an  issue  should  be 
preserved,  the  same  as  upon  other  questions  involved  in  the 
case,  on  which  relief  is  sought,  or  the  decree  can  not  be  sup- 
ported. 

The  decree  of  the  circuit  court,  dissolving  the  injunction 
and  dismissing  the  bill,  is  affirmed,  and  that  part  of  the  de- 
cree assessing  damages  against  the  appellant,  is  reversed,  and 
the  cause  remanded. 

The  entire  costs  in  this  court  will  be  taxed  against  the  ap- 
pellee McRae,  for  the  reason  that  it  was  on  his  behalf  that  the 

damages  were  assessed. 

Decree  modified. 


S.  S.  Russell 

V. 

William  L.  Hubbard  e(  al. 

1.  Administration  op  estates— recocerz/  can  not  exceed  tJie  account 
fled.  Where  a  party  presents  au  account  against  an  estate,  he  is  limited 
iu  his  recovery  by  the  amount  claimed,  as  much  as  a  plaintiff  is  by  the  ad 
damnum  in  his  declaration. 

2.  Same — of  costs  against  an  estate.  Estates  are  not  answerable  for  costs 
on  claims  filed  after  the  term  of  the  probate  court  appointed  by  the  admin- 
istrator  for  adjustment. 

3.  Same — of  easts  against  an  administrator  personally.  An  administra- 
tor can  never  be  made  personally  liable  for  costs  except  upon  proof  of  TwaZo 
-fides  or  gross  negligence  on  his  part. 
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4.  Same — effect  of  the  two  years^  limitation — of  the  judgment.  Wliere  a 
claim  against  an  estate  was  not  filed  until  after  the  expiration  of  two  years 
from  the  granting  of  letters,  the  judgment  therefor  can  only  be  paid  out 
of  subsequently  discovered  assets,  and  which  had  not  been  inventoried  and 
accouuted  for;  and  iu  that  regard,  the  judgment  should  be  special,  and  not 
general. 

5.  Remittitur — when  and  Jiow  to  be  made.  A  remittitur  written  in  a 
bill  of  exceptions  after  the  term  at  which  the  judgment  was  rendered,  and 
in  vacation,  will  not  operate  to  cure  an  error  iu  the  judgment  iu  respect  to 
the  matter  attempted  to  be  remitted.  The  remission,  to  have  that  eftect, 
sliould  be  made  during  the  term  of  the  court,  and  wliile  the  judgment  is 
under  its  control. 

6.  License  to  use  a  wall  in  building — whether  revocable.  Where  the 
owner  of  a  lot  of  ground  contemplated  the  erection  of  a  frame  building 
thereon,  the  owner  of  a  brick  house  situated  on  the  line  of  an  adjacent  lot 
proposed  to  him  that  if  he  would  build  of  brick  he  might  use  the  brick 
wall  of  the  house  for  the  purpose  of  attaching  thereto  the  proposed  new 
building.  The  proposition  was  accepted,  and  the  new  house  was  built  of 
brick  and  attached  to  the  wall  of  the  other  building,  as  suggested:  Held, 
that  while  the  license  to  use  and  attach  to  the  wall  might  have  been  revoked 
prior  to  the  execution  of  the  purpose  of  the  license,  yet,  after  its  execution 
by  the  expenditure  of  money  in  the  erection  of  the  new  building,  as 
induced  by  the  permission,  the  license  was  iirevocable. 

7.  Same — of  the  rights  of  grantees  of  the  respective  parties.  The  party  to 
whom  the  license  was  granted  having  availed  thereof  by  the  erection  of 
his  building  and  attaching  to  the  wall  as  proposed  to  him,  his  subsequent 
grantee  would  succeed  to  Ids  equitable  rights  iu  respect  thereto. 

8.  And  the  party  granting  the  license  being  estopped  from  its  revoca- 
tion by  reason  of  its  being  executed,  the  conclusive  eflVct  of  the  estoppel 
would  embrace  privies  as  well  as  parties,  and  preclude  all  who  claim  under 
the  person  originally  barred. 

9.  Same — statute  of  frauds.  Aud  in  such  case,  the  execution  of  the  parol 
permission  would  supply  the  place  of  a  writing,  aud  take  the  case  out  of 
the  statute  of  frauds. 

10.  Covenant — of  a  voluntary  payment  by  the  covenantee  in  respect  to  tfie 
matter  embraced  in  the  covenant.  Where  the  party  to  whom  the  license  was 
given,  aud  who  had  executed  its  purpose,  subsequently  conveyed  withcov- 
enaut  to  his  grantee  against  any  damages  resulting  to  the  latter  in  respect 
to  the  matter  of  such  license,  such  grantee  can  not,  by  voluntarily  yielding 
to  a  claim  based  upon  an  alleged  right  to  revoke  the  license  when  such 
right  of  revocation  did  not  exist,  have  any  right  of  action  upon  the  cove- 
nant 
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Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Haxnaman  &  Kretzinger,  for  the  appellant. 

Messrs.  Williams  &  Clark,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

On  the  1st  day  of  February,  1860,  Furry,  since  deceased, 
conveyed  to  appellees  a  lot  of  ground,  and  the  deed  contained 
the  following  special  covenant :  "  Whereas,  the  building 
located  on  the  premises  hereby  conveyed,  is  adjoining  and 
attached  to  a  brick  building,  formerly  owned  by  Daniel  Har- 
man,  and  the  north  wall  thereof  being  used  as  the  south  wall 
of  the  building  hereby  conveyed,  the  said  party  of  the  first 
part  hereby  expressly  covenants,  to  and  with  the  said  party 
of  the  second  part,  to  indemnify,  protect  and  save  harmless 
from  all  injury,  loss  or  damages,  from  the  connection  of  the 
buildings  in  the  manner  aforesaid,  from  any  and  all  claims 
from  said  Harman,  or  his  heirs,  administrators  or  assigns, 
preferred  therefor." 

Furry  died  in  1864,  and  on  the  22d  day  of  February  of 
that  year,  letters  of  administration  were  granted  to  ap^^ellant. 

The  claim  for  damages  for  breach  of  the  covenant,  was  not 
filed  in  the  county  court  until  in  Kovember,  1867. 

The  term  fixed  by  the  administrator  for  the  adjustment  of 
claims,  was  in  April,  1864. 

It  was  admitted  that  Harman  mortgaged  his  lot  to  one 
Locke,  and  that  the  mortgagee  had  acquired  title  by  a  decree 
of  foreclosure,  and  sale  and  deed  thereunder,  and  that  appel- 
lees had  conveyed  their  lot  to  Anderson  &  Co. 

Locke  claimed  $250,  as  damages  for  breach  of  the  cove- 
nant. This  amount  was  paid  to  him  by  Anderson  &  Co.,  and 
appellees  paid  to  them  the  same  amount,  and  now  seek  to 
recover  it  from  the  estate  of  the  deceased.  The  claim  filed 
by  them,  was  for  only  $206,  while  the  judgment  rendered 
was  for  S288.65. 

22— 59th  III. 
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There  are  numerous  errors,  for  which  the  judgment  must 
be  reversed. 

The  claim  was  not  filed  at  the  term  selected  by  the  admin- 
istrator for  adjustment.  In  such  case  the  statute  requires 
that  a  copy  of  the  claim  shall  be  filed  with  the  clerk,  with  an 
order  for  summons  to  the  administrator  to  defend  the  claim. 
It  is  also  made  the  duty  of  the  clerk  to  provide  a  "Judgment 
Docket,"  in  which  he  shall  enter  the  name  of  the  claimant, 
and  the  amount  of  the  note  or  account.  (Sess.  Laws  of  1859, 
p.  93.)  ^ 

The  judgment  should  only  have  been  for  the  amount  of  the 
account  filed,  with  interest  from  the  15th  of  November,  1867, 
the  date  of  the  payment  by  appellees.  The  court  evidently 
rendered  judgment  for  ^250  dollars  and  accrued  interest. 

By  the  fair  construction  of  the  statute,  the  claimant  is  lim- 
ited in  his  recovery,  by  the  amount  claimed,  as  much  as  a 
plaintiff  is  by  the  ad  damnum  in  his  declaration.  The  law 
requires  the  amount  to  be  filed  and  docketed,  so  that  the 
administrator  may  consent  to  its  allowance,  and  avoid  the 
expense  of  litigation.  Wherefore  the  necessity  of  these 
requirements,  if  a  larger  amount  may  be  proved  and  recov- 
ered? Some  effect  must  be  given  to  the  statute,  and  it  would 
have  none  if  the  practice  indulged  by  the  court  beloAv  were 
followed. 

The  court  rendered  judgment  against  appellant  for  all 
costs,  both  in  the  circuit  and  county  courts.  The  statute 
expressly  provides  that  estates  shall  be  answerable  for  costs  on 
claims  filed  at  or  before  the  term  selected  for  adjustment,  but 
not  after.  The  claimant  had  selected  his  forum,  and  the  stat- 
ute must  control.  Its  language  is  imperative,  in  its  application 
to  this  case,  that  the  estate  was  not  liable  for  the  costs  incurred 
in  the  county  court. 

The  attempt  to  enter  a  reinittitur,  as  to  the  costs,  does  not 
cure  the  error.  The  judgment  was  rendered  at  the  June  term. 
In  October   following,  and   in   vacation,  when   the  judge  was 


1871.]  RussEi.ii  V.  Hubbard  et  al.  339 

Opinion  of  Uk-  Courl. 

about  to  sign  the  bill  of  exceptions,  he  inserted  therein  a  writ- 
ten remittitur  of  the  costs.  This  did  not  thereby  become  a  part 
of  the  judgment.  It  stands  in  full  force,  as  originally  ren- 
dered. The  remission  should  have  been  made  during  the  terra 
of  the  court,  and  while  the  judgment  was  under  its  control. 
Roimn  V.  The  People,  18  111.  159. 

The  judgment  is  erroneous  in  another  respect.  Execution 
was  awarded  against  the  administrator,  and  judgment  for  the 
damages  and  costs  was  made  absolute  against  him.  This  was 
manifest  error. 

There  was  no  proof  of  mala  fides  or  gross  negligence  on  the 
part  of  the  administrator,  and  in  the  absence  of  such  evidence 
he  never  can  be  made  personally  liable  for  costs.  Ordinarily, 
the  judgment  should  be  against  the  goods  and  chattels  of  the 
deceased,  in  the  hands  of  the  administrator  to  be  administered. 
In  this  case,  as  the  claim  was  not  tiled  within  two  years  from 
the  granting  of  letters,  the  judgment  could  only  have  been  for 
the  amount  due,  to  be  paid  out  of  subsequently  discovered 
estate,  and  which  had  not  been  inventoried  and  accounted  for. 
The  judgment  should  have  been  special,  and  not  general. 
Thorn  v.  Watson,  5  Gilm.  26  ;  Judij  v.  Kelhj,  11  111.  211  ;  Pea- 
cock v.  Haven,  Adm'r,  22  111.  23  ;  Greenwood  v.  Spiller,  2  Scam. 
504;  Welsh,  Adm'r,v.  Wallace,  3  Gilm.  490;  Peck,  Adm'r,  v. 
Stevens,  5  Gilm.  127. 

But  could  Locke,  as  the  assignee  of  Barman,  have  any  ben- 
efit of  this  covenant  in  the  deed  from  Furry  to  appellees  ? 

The  covenant  recognizes  the  title  in  Harman  to  the  lot  on 
which  was  situated  the  division  wall,  and  his  claim  for  dam- 
ages as  well  as  his  assigns.  Locke,  then,  having  acquired  title 
by  virtue  of  his  mortgage  and  foreclosure,  sale  and  deed  there- 
under, had  the  paramount  title. 

The  proof,  however,  shows  an  equity  in  Furry  and  his 
grantees,  which  can  not  be  disregarded. 

From  the  special  covenant,  it  clearly  appears  that  the  house 
had  been  erected  by  Furry,  prior  to  his  deed  to  appellees.  He 
had  intended  to  build  a  frame  house,  and  Harman  agreed  that 
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he  should  have  tlie  use  of  the  wall,  if  he  would  build  of  brick. 
In  pursuance, of  this  agreement,  a  brick  building  was  erected, 
and  the  north  wall  of  Harman's  house  was  used  as  the  south 
wall  of  Furrv's  building.  Locke's  morto-age  was  not  executed 
until  fifteen  days  after  the  date  of  the  deed  to  appellees,  so 
that,  prior  to  the  execution  of  the  mortgage,  Furry  had  the  use 
and  enjoyment  of  the  wall,  and  his  grantees  succeeded  to  his 
equitable  rights. 

By  virtue  of  this  agreement,  and  the  erection  of  the  build- 
ing, equitable  rights  were  acquired.  Though  the  license  to 
use  and  enjoy  the  wall  might  be  revoked  prior  to  its  execution, 
after  execution,  a  different  question  arises,  and  the  possession 
was  constructive  notice  to  the  purchaser,  of  the  rights  which 
had  been  acquired. 

Money  had  been  expended  upon  the  faith  of  the  license,  and 
a  different  and  more  expensive  building  erected. 

While,  ordinarily,  it  may  be  true  that  a  parol  license  of  this 
character  is  not  transmissible,  may  be  revoked  at  pleasure,  and 
extinguished  by  alienation  of  the  land,  yet,  where  money  or 
labor  has  been  expended,  the  law  Avill  interpose  to  protect  the 
licensee.  The  revocation,  under  such  circumstances,  would  be 
fraudulent,  and  compensation  in  damages  would  afford  no 
adequate  redress.  In  such  case,  the  execution  of  the  parol 
permission  would  supply  the  place  of  a  writing,  and  take  the 
case  out  of  the  statute  of  frauds. 

It  would  be  the  boldest  fraud  to  allow  this  permission  to  be 
revoked.  The  grantee  of  Harman  was  chargeable  with  notice 
of  Furry's  equity,  at  the  time  he  took  the  mortgage,  and  he 
stands  in  the  place  of  his  grantor,  and  is  liable  to  the  same 
equity.  The  license  has  been  acted  upon,  and  the  })arties  can 
not  be  restored  to  their  original  j)Osition. 

Locke  is  estopped  from  revoking  the  license,  or  claiming 
damages  for  the  use  of  the  wall,  and  a])pellees  were  not  bound, 
and  had  no  right,  to  pay  the  $250,  and  make  such  payment 
the  basis  of  a  claim  against  the  estate  of  Furry.     If  this  could 
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be  (lone,  then  he  could  oust  appellees  from   the  possession  of 
the  Willi. 

All  the  elements  which  constitute  an  estopjiel,  exist  in  this 
case.  The  conclusive  ciXvci  of  an  estoppel  embraces  privies  as 
well  as  parties,  and  }>recludes  all  who  claim  under  the  person 
originally  barred.  The  erection  of  the  particular  building 
was  induced  by  the  agreement;  it  was  relied  upon,  and  pecu- 
niarv  iujurv  must  follow,  if  it  is  allowed  to   be  controverted. 

This  rule  must  apply  as  well  at  law  as  in  equity.  King  v. 
T/ie  Inhabitants  of  Baiter  son,  G  T.  R.  554;  Copeland  v.  Copeland, 
28  Maine,  525 ;  Shaw  v.  Beebe,  35  Ver.  205. 

We  hold  that  the  permission  to  attach  to  this  wall,  after  its 
erection  and  the  expenditure  of  such  an  amount  of  money, 
is  irrevocable,  and  that  privies,  as  well  as  parties,  are  estopped. 

In  the  case  of  The  Ameriscoggin  Bridge  v.  Bragg,  11  N.  H. 
102,  it  was  held  that  a  license  to  build  and  maintain  a  bridge 
on  another's  land,  might  be  proved  by  parol,  and  that  the 
license  was  either  irrevocable,  or  could  only  be  revoked  upon 
payment  of  compensation  and  damages. 

In  the  case  of  Sicartz  v.  Swartz,  4  Barr.  353,  it  was  held, 
upon  facts  somewhat  analogous  to  the  facts  of  the  case  at  bar, 
that  a  parol  license  Avas  binding  by  delivery  of  possession. 
See  also  Rerich  v.  Kern,  14  Serg.  &  Rawle,  267. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Paschal  P.  Mathews  et  al. 


George  Cowan  et  al. 

1.  Sale  op  chattels — delivery — trover — case.  Where  a  person  sold  to 
another  a  quantity  of  flour,  for  cash,  to  be  delivered  by  a  particular  day, 
and  a  portion  Avas  delivered  and  paid  for  previous  to  tliat  day,  and  the  bal- 
ance was  delivered  on  the  last  day  for  delivery,  which  was  on   Saturday, 
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and  on  its  delivery  tlie  purcliaser  drew  a  check  on  a  bank,  but  on  being 
presented  on  the  same  day,  it  was  dislionored,  and  the  declaration  avers 
that  the  delivery  was  obtained  bj^  fraud,  on  a  trial  in  such  a  case,  it  is 
error  to  instruct  the  jury  that  if  there  was  such  fraud  as  would  allow  the 
seller  to  maintain  trover  or  case  against  the  buyer  and  his  partner  who 
held  the  flour,  a  design  to  defraud  the  seller  must  have  existed  when 
the  purchase  was  made. 

2.  CoNTitACT — minor.  Where  a  minor  makes  such  a  purchase,  and  pro- 
cures the  delivery  by  fraud,  lie  will  be  liable  as  in  tort.  The  mere  fact  that 
he  made  the  contract,  and  by  fraudulent  means  obtained  possession  of  the 
property,  will  not  shield  liim  from  liability  to  suit,  in  case  or  in  trover. 

3.  Oii^cT^s— fraudulent.  Where  a  person  draws  a  checlc  on  a  person 
in  whose  hands  he  has  no  funds,  and  who,  he  has  no  reason  to  believe,  will 
honor  the  check,  the  drawer  is  guiltj'  of  a  fraud,  and  in  such  a  case  as  the 
present,  it  is  error  to  refuse  to  so  instruct  the  jury. 

4.  Sale — payment.  Where  property  is  sold,  to  be  paid  for  on  delivery 
ana  it  is  delivered,  and  the  purchaser,  refusing  to  make  payment,  appro- 
priates the  property  to  his  own  use,  trover  will  lie.  In  such  a  sale,  payment 
is  a  condition  precedent;  but  if  the  seller  deliver  fully  and  uncondilionally, 
lie  therebj^  waives  the  condition  of  precedent  payment,  and  the  right  of 
property  passes  to  the  purchaser ;  but  if  there  is  no  waiver,  it  is  other- 
wise, and  the  rule  does  not  apply  where  the  goods  are  delivered  with  the 
expectation  of  simultaneous  payment,  and  the  purchaser  holds  the  prop- 
erty and  refuses  to  jwy — that  amounts  to  a  conversion.  A  checlc  not 
drawn  against  funds,  is  not  payment;  it  is  received  but  as  a  means  of 
payment. 

AprEAL,  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  "Williams,  Judge,  presiding. 

Messrs.  Dent  &  Black,  for  appellants. 

Messrs.  HEiiil^EY,  Anthony  &  Galt,  for  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  with  a  count  in  trover, 
brought  by  the  appellants  against  the  appellees,  for  the  con- 
version of  three,  hundred  barrels  of  flour  delivered  to  the  lat- 
ter by  the  former,  December  3d,  1870,  as  upon  a  sale  for  cash, 
but  not  paid  for,  the  appellees  having  given  therefor  a  check 
for  $1473,  on  tlie  ISIanufacturers'  National  Bank  of  Chicago, 
which  check  was  dishonored,  and  by  reason  of  such  dishonor. 
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and  the  insolvency  of  the  appellees,  the  flour  being  lost  to 
appellants. 

The  special  count  in  the  declaration  alleges,  in  substance, 
that  on  the  3d  day  of  December,  1870,  the  defendants,  know- 
ing themselves  to  be  insolvent,  but  wrongfully  intending  to 
defraud  the  plaintiffs  of  the  flour,  fraudulently  induced  the 
plaintiffs  to  deliver  the  same  to  defendants,  on  the  false  and 
fraudulent  pretense  of  the  latter  that  they  would  pay  therefor 
on  delivery  ;  in  pursuance  of  which  false  and  fraudulent  pre- 
tense, defendants  drew  said  check,  payable  on  demand,  and 
fraudulently  and  deceitfully  delivered  it  to  plaintiffs,  as  and 
for  a  good  check,  the  defendants  knowing  that  it  was  not 
good  and  would  not  be  honored  ;  that  the  check  was  dishon- 
ered,  defendants  having  no  funds  in  bank  to  meet  it,  and  was 
and  is  worthless,  whereby  the  flour  became  lost  to  plaintiffs,  etc. 

On  the  trial,  evidence  was  introduced  of  the  delivery  of 
three  hundred  barrels  of  flour  to  the  defendants,  on  December 
3d,  1870,  being  Saturday;  that  the  sale  was  for  cash  ;  that 
this  delivery  completed  the  delivery  of  five  hundred  barrels, 
sold  by  plaintiffs  to  defendants,  November  23d,  1870,  two  hun- 
dred of  which  had  been  previously  delivered  and  paid  for ; 
that  on  the  delivery,  Haven,  one  of  the  defendants,  promised 
to  give  a  check  for  the  three  hundred  barrels  on 'change,  (last- 
ing from  eleven  a.  m.  to  one  p.  m.,)  but  that  the  check  was 
delivered  at  plaintiff's  office  at  2:30  to  2:40  that  afternoon  ; 
that  it  was  dishonored,  and  on  seeing  Cowan,  the  other  de- 
fendant, the  next  Monday  morning,  the  latter  said.  Haven 
knew  their  checks  were  thrown  out  at  one  P.  m.  Saturday. 
CoAvan  and  Haven  were  in  partnership,  and  there  was  evi- 
dence that  no  assets  could  be  found,  and  tending  to  show  the 
insolvency  of  the  defendants. 

The  following  instruction  was  given  for  the  defendants,  and 
excepted  to  : 

"The  jury  are  instructed,  that  it  is  the  intention  of  the 
defendant.  Haven,  when  he  bought  this  flour  of  the  plaintiffs, 
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on  the  23d  clay  of  November,  that  is,  whether  he  expected  or 
intended  to  pay  for  the  flour  when  he  bouglit  it,  or  whether 
he  intended  to  cheat  tlip  plaintiffs  out  of  it,  which  is  to  deter- 
mine the  defendant  Haven's  liability  in  this  case,  and  not 
what  transpired  on  the  3d  day  of  December,  when  this  check 
was  given  ;  and  if  the  jury  find,  from  the  evidence,  that  Haven 
was  a  minor,  and  bought  this  flour  in  good  faith,  and  in  the 
usual  course  of  business,  and  with  a  reasonable  expectation  of 
paying  for  the  same,  then  the  jury  should  find  the  defendant 
Haven  not  guilty  ;  and  in  determining  the  question  of  intent, 
it  is  proper  the  jury  should  take  into  consideration  wliat  trans- 
pired subsequently  in  the  said  Haven's  business,  between  the 
purchase  of  this  flour  and  the  day  this  check  was  given  ;  and 
if  the  jury  should  find,  from  the  evidence,  that  the  defendant 
Haven  bought  a  large  amount  of  flour  from  other  parties  after 
he  bought  this  of  plaintiffs,  and  before  this  check  was  given, 
and  that  he  paid  for  the  same,  and  that  he  paid  for  two  hun- 
dred barrels  of  this  same  purchase,  for  the  balance  of  Avhieh 
this  suit  is  brought,  the  jury  have  a  right  to  take  this  into 
consideration  in  determining  whether  tlie  defendant  Haven 
expected  and  intended  to  pay  for  this  flour  when  he  bought  it 
of  the  plaintiffs." 

The  following  instruction,  without  the  italicized  words  in  it, 
was  asked  for  by  the  plaintiffs,  and  refused,  wliich  was  ex- 
cepted to,  and  thereupon  the  court,  of  its  own  motion,  inserted 
in  it  the  words  italicized,  and,  as  thus  modified,  gave  it  to  the 
jury,  to  which  the  plaintift's  excepted  : 

"  There  are  two  issues  presented  in  this  case.  One  rehites 
to  the  merits  of  the  suit,  and  upon  it  the  verdict  should  be  for 
the  plaintiffs,  if  the  jury  believe,  from  the  evidence,  tliat  tlie 
plaintiffs  were  in  possession  of  the  three  hundred  barrels  of 
flour  in  question,  as  of  their  own  property,  and  that  the  de- 
fendants, Cowan  &  Haven,  being  insolvent  and  knowing 
themselves  to  be  insolvent,  wilJi  the  fraudulad  hitevtion,  at  the 
time,  of  cheatinr/  the  defendants  out  of  said  flour,  contracted  with 
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the  clffendants  for  the  four,  and  procured  ])laiiitin's  to  deliver 
said  flour  to  them  ou  the  JaUe  preteuse  that  tlie  det'enchuits 
would  pay  for  the  same  on  delivery;  and  if  the  jury  further 
believe,  from  the  evidence,  that  the  defendants,  in  piirfniance 
of  such  fraudulent  intention,  gave  to  the  plaintiffs  in  payment 
for  the  same,  the  check  in  question,  as  and  for  a  good  check, 
knowing  the  same  to  be  drawn  without  funds  in  bank  to  meet 
the  same,  and  without  any  reasonable  or  M'ell  grounded  expec- 
tation that  the  same  would  be  paid  ;  and  if  the  jury  further 
believe,  from  the  evidence,  that  the  defendants  wrongfully,  or 
under  such  circumstances  as  are  above  stated,  converted  the' 
property  to  their  own  use,  so  that  the  same  became  lost  to  the 
plaintiffs." 

Among  the  errors  assigned,  are  the  giving  of  the  foregoing 
instructions,  with  others  of  like  import.  They  are  erroneous, 
in  requiring  that  the  supposed  fraud  should  have  been  medi- 
tated at  the  time  of  the  contract  for  the  purchase  of  the  flour, 
on  the  23d  day  of  November.  That  is  not  the  case  made  by 
the  declaration.  It  complains  of  no  fraud  as  practiced,  or  in- 
tended, at  the  time  of  making  the  contract  of  purchase,  but 
only  charges,  that  on  the  3d  day  of  December,  the  delivery  of 
the  flour  was  obtained  by  fraudulent  contrivance.  There 
might  have  been  entire  fairness  in  the  making  of  the  contract 
to  purchase  on  the  23d  of  November,  and  an  honest  purpose 
then  to  pay  for  the  flour  on  delivery  ;  and  yet,  on  the  3d  day 
of  December,  a  gross  and  actionable  fraud  might  have  been 
practiced  in  getting  possession  of  the  flour  without  paying  for 
it,  under  a  fraudulent  pretense  of  doing  so. 

The  position  is  taken  by  the  appellee's  counsel,  that  the 
basis  of  the  action  was  a  contract,  and  that,  as  Haven  was  an 
infant,  he  is  exempt  from  liability ;  and  a  class  of  authorities 
is  cited  to  the  effect,  that  though,  for  mere  torts,  an  infant  is 
legally  liable  as  an  adult  is,  the  fraudulent  act  to  charge  him 
must  be  wholly  tortious  ;  and  a  matter  arising  ex  contractu, 
though  infected  with  fraud,  can  not  be  changed  into  a  tort  in 
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order  to  charge  the  infant  in  trover  or  case,  by  a  change  in  the 
form  of  the  action. 

But  we  do  not  regard  this  case  as  one  at  all  embraced  with- 
in the  scope  of  those  authorities.  Although  it  arose  in  the 
carrying  into  execution  a  contract,  the  transaction,  as  here 
complained  of,  was  not  really  a  contract,  but  we  must  regard 
it  as  a  mere  tort;  and  so  long  as  an  infant  is  held  responsible 
for  his  torts  and  frauds,  we  must  hold  hira  responsible  in 
damages  upon  the  facts  set  out  in  the  special  count  of  the  dec- 
laration. 

Error  in  giving  the  above  instructions,  we  deem  sufficient 
ground  for  reversing  the  judgment,  which  was  for  the  de- 
fendants. 

The  instructions  in  the  case,  given  and  refused,  are  volum- 
inous, which  it  is  not  thought  Avorth  wliile  to  consider  sev- 
erally. 

In  particularizing  the  above,  however,  we  would  not  be 
understood  as  impliedly  sanctioning  the  others  that  were  given 
for  the  defendants,  or  the  refusal  of  other  ones  asked  by  the 
plaintiffs. 

For  instance,  those  asked  by  the  plaintiffs,  asserting  the 
right  of  recovery  in  case  the  check  was  given,  knowing  it  not 
to  be  good,  we  think  should  have  been  given.  Such  conduct 
would  have  amounted  to  a  fraud  and  imposition  upon  the 
plaintiffs,  which  the  defendants  sliould  not  take  advantage  of, 
to  hold  the  property  as  against  the  plaintiffs,  on  the  plea  of 
infancy  in  Haven,  who  gave  tlie  check,  or  that  Cowan  did  not 
participate  in  the  transaction — the  flour  having  gone  to  the 
use  of  the  partnership. 

And  wc  perceive  no  substantial  objection  to  the  instruction 
asked  by  plaintiffs,  allowing  a  right  of  recovery  under  the 
count  in  trover,  Avithout  reference  to  any  intentional  fraud,  in 
case  the  sale  was  for  cash,  and  the  defendants  appropriated  to 
their  own  use  the  flour,  Avithout  payment  of  the  price,  and 
without  any  Avaiver  by  plaintiffs  of  the  condition  of  payment 
on  delivery. 
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In  the  case  of  a  sale  for  cash,  the  payment  of  the  price  is  a 
condition  precedent,  implied  in  the  contract  of  sale.  If  the 
seller  does  deliver  freely  and  absolutely,  and  without  any 
fraudulent  contrivance  on  the  part  of  the  buyer  to  obtain  pos- 
session, and  without  exacting  or  expecting  simultaneous  pay- 
ment, the  precedent  condition  of  payment  is  waived,  and  the 
right  of  property  passes.  But  Mr.  Chancellor  Kent  says, 
this  rule  is  understood  not  to  apply  to  cases  where  payment  is 
expected  simultaneously  with  delivery,  and  is  omitted,  evaded 
or  refused  by  the  vendee,  on  getting  the  goods  under  his  con- 
trol ;  for  the  delivery,  in  such  case,  is  merely  conditional,  and 
the  non-payment  would  be  an  act  of  fraud,  entering  into  the 
original  agreement,  which  would  render  the  whole  contract 
void,  and  the  seller  would  have  a  right,  instantly,  to  reclaim 
the  goods.     2  Kent  Com.  666. 

A  check  is  always  supposed  to  be  drawn  upon  a  previous 
deposit  of  funds,  Story  on  Prom.  Notes,  sec.  489, — the  giving 
of  the  check  was  not  payment  of  the  money  ;  the  taking  of  it 
was  but  as  a  means  of  obtaining  the  money.  King  v.  Strong, 
35  111.  9.  And  being  utterly  futile  to  that  end,  the  purchase 
price  was  not  paid,  and  we  are  of  opinion  the  precedent  con- 
dition of  its  payment  was  not  waived  by  the  delivery  under 
such  circumstances,  and  that,  as  between  buyer  and  seller,  the 
property  never  passed  from  the  plaintiffs  to  the  defendants, 
and  the  appropriation  of  the  tlour  by  the  defendants,  to  their 
own  use,  was  a  conversion  of  the  plaintiffs'  property.  See 
Tyler  v.  Freeman,  3  Cush.  261  ;   Hill  v.  Freeman,  ibid.  257. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed.^ 

*Ei.EAZER  W.  Densmore  et  al.  V.  George  Cowan  et  al. 

Appeal  from  tlie  Circuit  Court  of  Cook  county;  the  Hon.  E.  S.  Wil- 
liams, Judge,  presiding. 

Per  Curiam:    Tiie  fticts  in  this  case  are  substantially  the  same  as  in  tlie 
preceding  case  of  Matheics  et  al.  v.  Coican  et  al. 

Tlie  decision  in  that  case  must  control  this. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Maktin  O.  Walker 

V. 

Hugh  Martin. 

New  trial — verdict  against  tlie  evidence.    In  tliis  case  the  evidence  was 
regarded  as  sufficient  to  sustain  tlie  verdict. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
JosiAH  McRoBERTs,  Judge,  presiding. 

Messrs.  Jewett,  Jackson  &  Small,  for  the  appellant. 

Mr.  George  W.  Brandt,  for  the  appellee. 

Per  Curiam:  This  case  has  been  already  twice  before  this 
court,  and  the  judgment  was  each  time  reversed  on  the  ground 
of  excessive  damages;  43  111.  508;  52  ib.  347.  On  the  first 
trial,  the  jury  returned  a  verdict  for  $20,000,  and  on  the  sec- 
ond, tor  $25,000.  On  the  last  trial,  there  was  a  verdict  for 
$6000;  and  to  avoid  a  new  trial,  a  remittitur  for  $1000  was 
entered,  and  the  court  gave  judgment  for  $5000.  The  record 
is  again  brought  here  by  the  plaintiff;  but  the  only  ground 
upon  which  the  former  judgments  were  reversed,  is  now  re- 
moved. The  record  presents  simply  issues  of  fact  which  have 
been  passed  upon  by  the  jury;  and  the  evidence  being  very 
conflicting,  there  is  no  reason  for  setting  aside  the  verdict. 

Judgment  affirmed. 


1871.]  Fent  et  al.  v.  T.,  P.  &  W.  R.  AV.  Co.  349 

Syllabus. 


GiBHERD  Fent  et  al. 

V. 

The  Toledo,  Peoria  &  Warsaw  Kailway  Co. 

1.  Demurrer  to  evidence — what  is  admitted  thereby.  Where  a  demur 
rer  is  interposed  to  the  evidence,  the  rule  is,  that  the  demurrer  admits  no 
oul}'-  all  that  the  plaintiff's  testimonj'  has  proved,  but  all  that  it  tends  tc 
prove. 

2.  Remote  and  proximate  cause — of  the  rule  and  its  application.  If 
fire  is  communicated  from  a  railway  locomotive  to  the  house  of  A,  and 
thence  to  the  house  of  B,  it  is  not  a  conclusion  of  law  that  the  fire  sent 
forth  by  the  locomotive  is  to  be  regarded  as  the  remote,  and  not  the  proxi- 
mate, cause  of  the  injury  to  B,  but  that  is  a  question  of  fact,  to  be  deter- 
mined in  each  case  by  the  jury  under  the  instructions  of  the  court. 

3.  The  rule  is,  to  determine  in  every  instance  whether  the  loss  was  one 
which  might  reasonably  have  been  anticipated  from  thfe  careless  setting  of 
the  fire,  under  all  the  circumstances  surrounding  the  careless  act  at  the  time 
of  its  performance.  If  loss  has  been  caused  by  the  act,  and  it  was,  under 
the  circumstances,  a  natural  consequence  which  any  reasonable  person  could 
have  anticipated,  then  the  act  is  a  proximate  cause,  whtther  the  house 
burned  was  the  first  or  the  tenth,  the  latter  being  so  situated  that  its 
destruction  is  a  consequence  reasonably  to  be  anticipated  from  setting  the 
first  on  fire. 

4.  If,  on  the  other  hand,  the  fire  has  spread  beyond  its  natural  limits  by 
means  of  a  new  agency — if,  for  e.xaniple,  after  its  ignition,  a  liigh  wind 
should  arise,  and  carry  burning  brands  to  a  great  distance,  bj'  Nviiich  a  fire 
is  caused  in  a  place  that  would  have  been  safe  but  for  the  wind — such  a 
loss  might  fairly  be  set  down  as  a  remote  consequence,  for  which  the  rail- 
way company  should  not  be  lield  responsible. 

5.  In  this  case,  which  was  an  action  against  a  railway  company  to 
recover  for  the  loss  of  the  plaintiff's  house  by  fire,  alleged  to  have  been 
occasioned  by  the  negligence  of  the  conipan)',  it  appeared  tliat  a  locomo- 
tive, with  a  train  of  freight  cars,  belonging  to  the  defendant,  in  passing 
eastwardly  through  a  village,  threw  out  great  quantities  of  unusually  large 
cinders,  and  set  on  fire  two  buildings  and  a  lumber  yard.  The  weather  at 
the  time  was  very  dry,  and  the  wind  blowing  freel}'  from  the  south.  One 
of  the  buildings  ignited  by  the  sparks  Avas  a.  warehouse  near  the  track. 
The  heat  and  flames  from  this  structure  speedily  set  on  fire  the  building  of 
plaintiff,  situated  about  two  hundred  feet  from  the  warehouse,  and  destroyed 
it.  It  was  Jidd,  the  company  was  not  exonerated  from  liability  merely 
because  the  plaintiff's  house  was  set  on  fire,  not  immediately  by  ciudera 
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thrown  from  tlie  locomotive,  but  by  the  burning  of  another  house.  The 
case  was  one  calling  for  the  application  of  the  rule  before  announced,  the 
liability  of  the  company  depending  upon  the  question  whether  the  second 
house  was  so  near  the  first  lliat,  in  the  then  state  of  the  wind  and  weather, 
its  destruction  was  a  natural  consequence  of  the  burning  of  the  first,  which 
any  reasonable  person  could  have  foreseen  and  would  have  expected. 

6.  Same — how  tJie  rule  affected  hy  the  extent  of  loss  to  tlie  vsrong  doer.  The 
propriety  of  the  rule  for  determining  what  is  a  proximate  cause  of  the 
injury  in  such  a  case,  can  not  be  alTected  by  considerations  as  to  the  extent 
of  liability  to  which  railway  companies  might  be  thereby  subjected,  even 
to  producing  bankruptcy,  and  compelling  them  to  suspend  their  operation. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Chaeles  H.  Wood,  Judge,  presiding. 

Messrs.  Straights,  Young,  Harding  &  Payson,  for  the 
appellants. 

Messrs.  Ingersoll  &  McCune,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

On  the  1st  of  October,  1867,  a  locomotive,  with  a  train  of 
freight  cars,  belonging  to  the  appellee,  in  passing  eastwardly 
through  the  village  of  Fairbury,  threw  out  great  quantities  of 
unusually  large  cinders,  and  set  on  fire  two  buildings  and  a 
lumber  yard.  The  weather  at  the  time  was  very  dry,  and  the 
wind  blowing  freely  from  the  south.  One  of  the  buildings 
ignited  by  tiie  sparks  was  a  warehouse  near  the  track.  The 
heat  and  flames  from  this  structure  speedily  set  on  fire  the 
building  of  plaintiffs,  situated  about  two  hundred  feet  from 
the  warehouse,  and  destroyed  it  and  most  of  its  contents.  To 
recover  damages  for  tliis  loss,  the  plaintiffs  have  brought  this 
suit. 

The  defendant  in  the  circuit  court  demurred  to  the  plain- 
tiffs' evidence,  and  the  court  sustained  the  demurrer.  To  re- 
verse this  judgment,  the  plaintiffs  bring  up  the  record. 

The  evidence  shows  great  negligence  on  the  part  of  defend- 
ant, but  it  is  unnecessary  to  discuss  tliis  question.     AVhere  a 
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demurrer  is  interposed  to  the  evidence,  the  rule  is,  that  the 
demurrer  admits  not  only  all  that  the  plaintiffs'  testimony  has 
proved,  but  all  that  it  tends  to  prove.  In  this  case,  therefore, 
the  defendant's  negligence  must  be  regarded  as  admitted.  It 
is  not,  indeed,  controverted,  but  the  counsel  rely  for  defense 
solely  upon  the  ground  that  the  plaintiffs'  building  was  not  set 
on  fire  directly  by  sparks  from  the  defendant's  locomotive,  but 
by  the  burning  of  the  intermediate  warehouse,  and  that  there- 
fore the  defendant  is  to  be  held  harmless,  under  the  maxim 
"  causa  proxhna,  non  remota,  spectatur." 

There  are  not  many  of  the  maxims  of  the  law  which  touch 
so  closely  upon  metaphysical  speculation.  The  rule  itself  is 
one  of  universal  application,  but  the  difficulty  lies  in  establish- 
ing a  criterion  by  which  to  determine  when  the  cause  of  an 
injury  is  to  be  considered  proximate,  and  when  merely  remote. 
Greenleaf,  in  the  2d  volume  of  his  Evidence,  sec.  256,  lays 
down  the  rule  that  "the  damage,  to  be  recoveied,  must  always 
be  the  natural  and  proximate  consequence  of  the  act  complained 
of."  But  this  seems  little  more  than  the  substitution  of  one 
form  of  general  expression  for  another. 

Parsons,  in  his  work  on  Contracts,  vol.  2,  page  456,  1st  ed., 
after  alluding  to  the  confusion  in  which  the  adjudged  cases 
leave  this  question,  says:  "We  have  been  disposed  to  think 
that  there  is  a  principle  derivable  on  the  one  hand  from  the 
general  reason  and  justice  of  the  question,  and  on  the  other 
applicable  as  a  test  in  many  cases,  and  perhaps  useful,  if  not 
decisive,  in  all.  It  is,  that  every  defendant  shall  be  held  liable 
for  all  of  those  consequences  which  might  have  been  foreseen 
and  expected  as  the  results  of  his  conduct,  but  not  for  those 
which  he  could  not  have  foreseen,  and  was  therefore  under  no 
moral  obligation  to  take  into  consideration."  "We  are  disposed 
to  regard  this  explanation  of  the  rule  as  clearer,  and  capable 
of  more  precise  application,  than  any  other  we  have  met  with 
in  our  examination  of  this  subject,  and  it  is  in  substantial  ac- 
cord -^ith  what  is  said  by  Pollock,  C.  B..  in  Higby  v.  Hewitt,  5 
Each.  240. 
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The  counsel  upon  both  sides  have  furnished  us  with  a  very 
elaborate  review  of  the  decided  cases.  We  have  not  the  time, 
and  it  would  be  an  unnecessary  labor,  to  go  over  them  in  de- 
tail. 

With  the  exception  of  two  recent  cases  decided  in  this  coun- 
try upon  the  precise  question  before  us,  it  can  not  be  denied 
that  the  great  current  of  English  and  American  authorities 
would  bring  the  defendant  in  this  case  within  the  category  of 
proximate  causes.  The  great  effort  of  the  counsel  for  defend- 
ant has  been  to  explain  away,  as  far  as  possible,  the  effect  of 
these  authorities,  and  to  draw  a  distinction  between  them  and 
the  case  at  bar.  However  successful  they  may  have  been  in 
showing  a  difference  between  some  of  the  cases  cited  by  appel- 
lants' counsel  and  that  under  consideration,  on  the  other 
hand,  they  cite  no  English  case,  and  but  two  American  cases, 
in  which  a  wrong  doer  has  been  excused  from  liability  under 
circumstances  analogous  to  those  disclosed  by  this  record,  on 
the  ground  that  he  was  a  remote,  and  not  a  proximate,  cause 
of  the  injury  done. 

From  the  oft-quoted  squib  case  of  Scoti  v.  Shephard,  2  W. 
Black.  892,  down  to  our  own  day,  the  English  reports 
abound  with  instances  in  which  causes  more  remote  than  the 
cause  in  this  case,  have  been  held  sufficiently  direct  and  prox- 
imate to  be  made  a  ground  of  damages.  As  illustrative  of 
this,  we  content  ourselves  with  citing  Illidge  v.  Goodwin,  24 
E.  C.  L.  272,  Lynch  v.  3Iudin,  41  E.  C.  L.  422,  Ridgdy  v. 
Hewitt,  ubi  supra,  Greenland  v.  Oiaplin,  5  Exch.  243,  and 
Montoyer  v.  London  Insurance  Co.,  6  Exch.  451.  In  this  last 
case,  the  defendant  had  insured  the  plaintiff's  tobacco  against 
perils  of  the  sea.  Hides  were  shipped  in  the  same  vessel. 
The  vessel  shipped  sea  water,  which,  coming  in  contact  with 
the  hides,  caused  them  to  ferment.  The  fermentation  created 
a  noxious  vapor  which  acted  on  the  tobacco  and  spoiled  its 
flavor.  Suit  was  brought  against  the  company,  and  the  de- 
fense was  the  same  relied  upon  in  this  case.  The  court  held 
the  defendant  responsible,  and  said  in  its  opinion  :     "  The  sea        i 
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water  having  caused  the  hides  to  ferment,  and  thereby  the 
tobacco  to  be  spoiled,  it  is  merely  playing  with  terms  to  say 
the  injury  is  not  occasioned  by  the  sea  water.  The  action 
of  the  sea  water,  which  had  been  shipped  in  consequence  of 
bad  weather,  occasioned  the  fermentation,  and  is  the  proxi- 
mate cause." 

If  we  turn  to  the  American  courts,  we  shall  "find  the  general 
current  of  authorities  to  be  in  harmony  with  the  English  pre- 
cedents. A  late  case,  and  one  in  which  a  cause  much  more 
remote  than  the  fire  from  the  locomotive  in  the  case  before  us, 
was  held  the  proximate  cause,  is  Tweed  v.  Insurance  Co.,  7  Wal- 
lace, 44.  It  was  an  action  brought  against  an  insurance  com- 
pany to  recover  for  cotton  stored  in  a  warehouse,  and  insured 
against  fire,  except  loss  by  fire  caused  by  explosion,  invasion,  etc. 
An  explosion  occurred  in  another  warehouse,  from  which  ex- 
plosion fire  was  communicated  to  the  Eagle  Mills,  situated  on 
the  opposite  diagonal  corner,  and  from  thence  to  the  ware- 
house in  which  the  cotton  was  stored.  In  the  circuit  court  a 
judgment  was  obtained  against  the  company,  on  the  ground 
that  the  immediate  cause  of  the  loss  was  the  fire  from  the  Eagle 
Mills,  and  the  case  was  not,  therefore,  within  the  exception  of 
the  policy.  This  would  seem  not  an  unreasonable  view,  but 
the  Supreme  Court  of  the  United  States  reversed  the  judg- 
ment, and  in  delivering  their  opinion,  use  the  following  lan- 
guage :  "  One  of  the  most  valuable  of  the  criteria  furnished 
us  by  the  authorities,  is  to  ascertain  Avhether  any  new  cause 
has  intervened  between  the  fact  accomplished  and  the  alleged 
cause.  If  a  new  force  or  power  has  intervened,  of  itself  suf-: 
ficient  to  stand  as  the  cause  of  the  mischief,  the  other  must  b^ 
considered  too  remote.  In  the  present  case  we  think  there  is 
no  such  new  cause.  The  explosion  undoubtedly  produced  or 
set  in  operation  the  fire  which  burned  the  plaintifi^'s  cotton. 
The  fact  that  it  was  carried  to  the  cotton  by  first  burning 
another  mill,  supplies  no  new  force  or  power  which  caused  the 
burning. " 

23— 59Tn  III. 
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That  case  was  far  stronger  for  the  plaintiff  than  the  one  at 
bar  is  for  the  defendant. 

Poioell  V.  Deveney,  3  Cush.  300,  and  Vandenburg  v.  Truax,  4 
Den.  464,  are  cases  in  which  the  court  went  back  farther  for 
the  proximate  and  responsible  cause  than  we  are  asked  by  the 
plaintiff  to  go  in  the  present  instance. 

The  case  of  Hart  v.  Western  Railroad  Co.  13  INIete.  99,  pre- 
sented precisely  the  same  question  with  that  before  us.  The 
locomotive  set  fire  to  a  shop,  and  the  fire  crossed  the  street  and 
destroyed  a  dwelling  house.  The  court  held  the  company 
liable. 

In  Perley  v.  Eastern  Railway  Co.  98  Mass.  414,  a  similar 
judgment  was  pronounced  upon  a  similar  state  of  facts. 

Counsel  for  appellee  seek  to  weaken  the  authority  of  these 
cases  by  adverting  to  the  fact  that  they  were  decided  under  a 
statute  of  Massachusetts  making  railway  companies  liable  for 
all  losses  by  fire  communicated  from  their  locomotives,  and 
authorizing  them  to  insure  against  such  risks.  But  the  stat- 
ute does  not  in  the  least  degree  affect  the  common  law  prin- 
ciple under  consideration,  and  was  not  so  regarded  by  the  court 
in  these  decisions.  It  simply  makes  the  companies  liable  foi 
fires  caused  by  them,  irrespective  of  the  question  of  negligence. 
But  if  the  locomotive  was  the  remote,  instead  of  the  proxi- 
mate cause,  in  the  sense  of  the  maxim  we  are  now  discussing, 
there  would  have  been  no  liability  under  the  statute  any  more 
than  at  common  law.  Upon  this  question  of  cause,  the  cases 
are  as  much  in  point  as  if  there  had  been  no  statute.  The 
court,  in  the  last  case,  in  discussing  this  very  objection,  that 
the  cause  was  not  proximate,  say :  "  The  fact,  therefore,  that 
the  fire  passes  through  the  air,  driven  by  a  high  wind,  and  that 
it  is  communicated  to  the  plaintiff's  property  from  other  inter- 
mediate property  of  other  men,  does  not  make  his  loss  a  re- 
mote consequence  of  the  escape  of  the  fire  from  the  engine." 
And  in  another  part  of  the  opinion  we  find  the  following  lan- 
guage:  '' If,  when  tiie  cinder  escapes  through  the  air,  the 
effect  which  it  produces   upon  the  fir.st  combustible  substance 
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against  which  it  strikes,  is  proximate,  the  eifect  must  continue 
to  be  proximate  as  to  everything  which  the  fire  consumes  in  its 
direct  course.  This  is  so.  whether  we  regard  tlie  fire  as  a  com- 
bination of  the  burning  substance  with  the  oxygen  of  the  air, 
or  look  merely  at  its  visible  action  and  effect.  As  matter  of 
fact,  the  injury  to  the  plaintiff  was  as  immediate  and  direct  as 
an  injury  would  have  been  which  was  caused  by  a  bullet  fired 
from  the  train  passing  over  the  intermediate  lots,  and  wound- 
ing the  plaintiff  as  he  stood  upon  his  own  lot.  It  is  as  much 
.so  as  pain  and  disability  are  proximate  effects  of  an  injury, 
though  they  occur  at  intervals  through  successive  years  after 
the  injury  was  received.  Yet  these  are  called  proximate 
effects,  though  the  actual  effects  of  the  injury  may  be  greatly 
modified,  in  every  case,  by  bodily  constitution,  habits  of  life, 
and  accidental  circumstances." 

In  Cleveland  v.  Grand  Trunk  Raihcay  Co.  42  Ver.  449,  a  like 
rule  was  applied,  without  discussion,  to  similar  fires  occa- 
sioned by  locomotives. 

The  same  rule  has  also  been  enforced  in  two  recent  English 
cases.  Piggott  v.  Ilie  Eastern  Counties  Railroad  Co.  54  E.  C.  L. 
229,  and  Smith  v.  llie  London  &  S.  W.  Railroad  Co.  h  Law  Rep. 
Com.  Pleas,  98.  In  the  first  case,  the  fire  w^as  communicated 
from  the  first  building  destroyed  to  several  other  frame  build- 
ings belonging  to  the  plaintiff.  He  was  allowed  to  recover, 
and  the  counsel  for  the  company  obtained  a  rule  nisi  for  a  new 
trial.  The  rule  was  subsequently  argued  before  the  common 
pleas,  and  discharged,  all  the  judges  concurring.  The  precise 
point  under  consideration  was  not  ruled  by  the  court,  and  we 
cite  the  case  because  the  question  of  proximate  cause  seems 
never  to  have  occurred  to  the  counsel  or  court,  all  of  Avhom 
bore  names  familiar  to  the  profession.  It  was  not  suggested 
that  a  recovery  could  not  be  had  for  all  the  buildings  as  well 
as  for  that  immediately  set  on  fire  by  the  locomotive. 

In  the  last  case,  the  servants  of  the  railway  companv  had 
cut  the  grass,  trimmed  a  hedge  bordering  the  railway,  placed 
the  trimmings  and  grass  in  heaps  near  the  line,  and  allowed 


356  Fknt  et  al.  v.  T.,  P.  &  W.  R.  W.  Co.      [Sept.  T., 

Opinion  of  the  Court. 

them  to  remain  there  fourteen  days  during  very  hot  weather, 
in  the  month  of  August.  Fire  from  a  passing  engine  ignited 
one  of  these  lieaps,  burned  the  hedge,  and  was  thence  carried 
by  a  high  wind  across  a  stubble  fiekl  and  a  public  road  and 
burned  the  plaintiff's  cottage,  situate  two  hundred  yards  from 
the  railway.  There  was  no  evidence  of  negligence  in  the  con- 
struction or  management  of  the  engines,  the  negligence 
alleered  consistinp'  in  leavino;  the  hedge  trimmino;s  in  dry 
weather  near  the  railway  line,  where  they  would  be  liable  to 
be  ignited.     There  was  a  verdict  for  the  plaintiif,  and  leave 

o-iven  to  the  defendants  to  move  for  a  nonsuit.  On  the  argu- 
es ^ 

raent  of  the  motion  before  the  common  pleas,  it  was  contended, 
in  support  of  the  rule,  that  the  defendants'  servants  cut  the 
o;rass  and  trimmed  the  hedge  in  the  ordinarv  course  of  their 
duty,  and  but  for  the  great  heat  of  the  weather,  and  the  high 
wind  prevailing  at  the  time  of  the  fire,  a  combination  of  cir- 
cumstances which  the  defendants  could  not  have  foreseen,  the 
burning  of  the  cottage  would  not  have  occurred. 

It  was  urged  that  this  was  a  result  which  no  reasonable  per- 
son could  have  anticijKited.  This  was  a  very  far  weaker  case 
against  the  company  than  the  one  at  bar,  and  the  position  of 
the  counsel  for  the  defendant  was  adopted  by  one  of  the  judges. 
But  the  other  members  of  the  court  were  of  opinion  the  evi- 
dence sustained  the  verdict,  and  they  discharged  the  rule. 

The  chief  justice,  in  giving  his  opinion,  uses  the  following 
language:  "  It  is  said  no  reasonable  man  could  have  supposed 
that,  even  if  the  fire  did  communicate  to  the  hedge,  it  would 
run  across  a  stubble  field  and  a  public  road,  and  go  r(>ach  a 
building  at  the  distance  of  two  hundred  yards  from  the  rail- 
way. But  seeing  that  the  defendants  were  usino;  dansi-erous 
machines,  that  they  allowed  the  cuttings  and  trimmings  to 
remain  on  the  banks  of  their  railway  in  a  season  of  unusual 
heat  and  dryness,  and  for  a  time  which,  under  these  circum- 
stances, might  bo  fairly  called  unreasonable,  and  that  there 
was  evidence  from  which  it  might  reasonably  be  presumed 
that  their  engines  caused   the   ignition  of  these  combustible 
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materials,  and  that  the  fire  did,  in  fact,  extend  to  tlie  cottage, 
I  think  it  impossible  to  say  there  was  not  evidence  from  which 
a  jury  might  be  justified  in  concluding  that  there  was  negli- 
gence as  regards  the  plaintiff,  and  that  the  destruction  of  the 
cottage  in  which  the  plaintiff's  goods  were,  was  the  natural 
consequence  of  their  negligence;  what  the  defendants'  ser- 
vants ought,  as  reasonable  men,  to  have  contemplated  as  the 
result  of  leaving  the  accumulation  of  cuttings  and  trimmings 
where  and  as  they  did,  must  depend  on  all  the  circumstances." 

Counsel  for  appellee  rely  upon  three  adjudged  cases  in  sup- 
port of  the  decision  of  the  circuit  court.  The  first  is  Marble 
V.  Worcester,  4  Gray.  That  was  a  case  in  which  it  was  sought 
to  recover  damages  from  the  city  by  a  person  who  had  been 
thrown  down  and  injured  by  a  horse  that  had  become  fright- 
ened, freed  himself  from  the  vehicle  to  which  he  was  attached, 
•and  run  away.  The  recovery  was  sought  against  the  city  on 
the  ground  that  the  horse  had  been  frightened  by  the  striking 
of  a  vehicle  against  a  defect  in  the  highway.  The  plaintiff 
had  nothing  to  do  with  the  horse,  and  was  fifty  rods  distant. 
The  facts  presented  the  question  of  proximate  cause  in  a  difli- 
cult  and  very  debatable  form,  but  it  was  held,  by  a  divided 
court,  that  the  city  was  not  liable.  The  case  bears  but  a  faint 
analogy  to  the  present  one,  and  the  subsequent  case  in  98 
Mass.,  above  cited,  shows  that  the  decision  in  Marble  v.  TFor- 
cester  was  not  considered  by  the  court  that  pronounced  it  as 
bearing  upon  the  question  presented  by  this  record. 

We  now  come  to  the  two  cases  chiefly  relied  upon  by  appel- 
lee's counsel.  They  are  quite  in  point,  but  we  are  AvhoUy 
unable  to  agree  with  their  conclusions.  One  is  Ryan  v.  Tlie 
New  York  Central  Railroad  Co.,  35  N.  Y.  214,  and  the  other  is 
Kerr  v.  The  Pemmjlvania  Railroad  Co.,  decided  by  the  Suj^rcme 
Court  of  Pennsylvania,  at  its  May  term,  1870.  These  two 
cases  stand  alone,  and  we  believe  they  are  directly  in  conflict 
with  every  English  or  American  case,  as  yet  reported,  involv- 
ing this  question. 
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As  we  understand  these  cases,  they  hold  that,  where  the  fire 
is  communicated  by  the  locomotive  to  the  house  of  A,  and 
thence  to  the  house  of  B,  there  can  be  no  recovery  by  the  lat- 
ter. It  is  immaterial,  according  to  the  doctrine  of  these  cases, 
how  narrow  may  be  the  space  between  the  two  houses,  or 
whether  the  destruction  of  the  second  would  be  the  natural 
consequence  of  the  burning  of  the  first.  The  principle  laid 
down  by  these  authorities  and  urged  by  counsel  in  this  case 
is,  that,  in  order  to  a  recovery,  the  fire  which  destroys  the 
phiintiff's  property  must  be  communicated  directly  from  the 
railway,  and  not  through  the  burning  of  intermediate  property. 
With  all  our  respect  for  these  courts,  we  can  not  adopt  this 
principle,  and  it  is  admitted  by  the  judges  who  delivered  the 
opinions  to  have  no  precedent  for  its  support,  and  to  be  abso- 
lutely in  conflict  with  former  adjudications.  Indeed,  only  one 
year  prior  to  the  decision  in  New  York,  the  same  court,  in' 
Field  V.  New  York  Central  Railroad  Co.  32  N.  Y.  345,  pro- 
nounced a  judgment  which  we  can  not  reconcile  with  the  later 
case. 

It  has  often  been  held  by  this  and  various  other  courts,  that, 
if  fire  is  communicated  to  the  dried  grass  of  an  adjoining 
field,  through  the  carelessness  of  the  pei'sons  managing  a  rail- 
way locomotive,  and  spreads  over  the  field,  no  matter  to  what 
extent,  destroying  hay  stacks,  fences  and  houses,  the  company 
is  liable.  The  correctness  of  these  decisions  is  not  assailed  by 
appellee's  counsel,  and  we  have  no  doubt  the  same  rule  would 
be  applied  by  the  courts  that  decided  the  cases  upon  which 
counsel  rely.  But  if  these  two  decisions,  in  New  York  and 
Pennsylvania,  are  correct  law,  it  must  be  held  that,  if  fire  is 
communicated  from  the  locomotive  to  the  field  of  A,  and 
spreads  through  his  field  to  the  adjoining  field  of  B,  while  A 
must  be  reimbursed  by  the  company,  B  must  set  his  loss  down 
as  due  to  a  remote  cause,  and  suffer  in  uncomjilaining  silence. 
Would  there  not  be,  in  such  a  decision,  a  sense  of  ])alpablc 
wrong,  which  would  justly  shock  the  public  conscience  and 
impair  the  confidence  of  the  community  in  tiie  administration 
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of  the  law.  While  the  law  to  be  administered  by  the  courts 
should  not  be  a  mere  reflex  of  uneducated  public  opinion,  at 
the  same  time  it  should  be  the  expression  of  a  masculine  com- 
mon sense,  and  its  decisions  should  not  be  founded  on  distinc- 
tions so  subtle  that  tliey  might  have  afforded  fitting  topics  to 
the  schoolmen.  If  the  field  of  A  contains  forty  acres,  and 
the  whole  is  overrun  by  fire,  he  may  recover  for  the  whole. 
But  if  A  owns  twenty  acres  next  to  the  railway,  and  B  the 
remaining  twenty  acres  of  the  same  field,  A  shall  recover, 
according  to  the  doctrine  of  these  cases,  but  B  shall  not.  Yet, 
the  test  question  is,  what  is  the  proximate  cause  of  the  fire, 
and  this  ruling  makes  the  proximate  cause  depend  upon 
whether  the  field  of  forty  acres  is  owned  by  one  person  or  by 
two. 

Let  us  suppose  another  case.  Both  these  opinions,  upon 
which  we  are  commenting,  expressly  admit,  as  both  courts 
have  decided,  that  if,  through  the  negligence  of  a  railway 
company,  fire  is  communicated  to  the  building  of  A,  he  may 
recover.  But  suppose  the  building  is  a  wooden  tenement,  one 
hundred  feet  in  length,  extending  from  the  railway.  In  the 
Pennsylvania  case,  the  second  building  was  only  thirty-nine 
feet  from  the  first.  AVe  presume  that  court  would  hold,  and 
appellee's  counsel  would  admit,  that  A  might  recover  for  the 
value  of  his  entire  building,  one  hundred  feet  in  length.  But 
suppose  B  owns  the  most  remote  fifty  feet  of  the  building. 
Could  he  recover?  We  suppose  uot,  under  the  rule  announced 
in  these  cases.  But  why  should  he  not,  under  any  definition 
of  proximate  cause  that  has  ever  been  given  by  any  court  or 
text  writer?  Take  that  of  Greeulcaf,  with  which  counsel  for 
appellee  claim  to  be  content.  He  says  the  damage  must  be 
"  the  natural  and  proximate  consequence  of  the  act  complained 
of."  Is  not  the  burning  of  the  second  fifty  feet  of  the  build- 
ing in  the  case  sui)posed,  the  natural  and  j^i'oximate  conse- 
quence of  the  act  complained  of,  to  wit,  the  careless  ignition 
of  the  first  fifty  feet?  If  it  is  admitted  that  there  may  be  a 
recovery  for  the  second  fifty  feet  of  the  building  as  well  as  for 
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the  first,  when  there  is  one  continuous  builtling,  and  whether 
owned  by  one  person  or  by  two,  is  it  possible  that,  when  the 
second  fifty  feet  is  removed  a  short  space  from  the  first,  but 
still  is  so  near  that  the  burning  of  the  one  makes  almost  cer- 
tain the  destruction  of  the  other,  there  can  be  no  recovery? 
Is  not  the  burning  of  the  second  building  still  "the  natural 
and  proximate  consequence  of  the  act  complained  of?"  It 
seems  to  us  that  the  arbitrary  rule  enforced  in  these  two  cases, 
which  is  simply  this,  that  when  there  is  negligence,  there  may 
be  a  recovery  for  the  first  house  or  field,  but  in  no  event  for 
the  second,  rests  on  no  maintainable  ground,  and  M'ould  involve 
the  administration  of  the  law  in  cases  of  this  character  in  ab- 
surd inconsistencies.  \Ve  believe  there  is  no  other  just  or 
reasonable  rule  than  to  determine  in  every  instance  whether 
the  loss  was  one  which  might  reasonably  have  been  anticipated 
from  the  careless  setting  of  the  fire,  under  all  the  circumstan- 
ces surrounding  the  careless  act  at  the  time  of  its  performance. 
If  loss  has  been  caused  by  the  act,  and  it  was,  under  the  cir- 
cumstances, a  natural  consequence  which  any  reasonable  per- 
son could  have  anticipated,  then  the  act  is  a  proximate  cause, 
whether  the  house  burned  was  the  first  or  the  tenth,  the  latter 
being  so  situated  that  its  destruction  is  a  consequence  reason- 
ably to  be  anticipated  from  setting  the  first  on  fire.  If,  on  the 
other  hand,  the  fire  has  spread  beyond  its  natural  limits  by 
means  of  a  new  agency — if,  for  examj)le,  after  its  ignition,  a 
high  wind  should  arise,  and  carry  burning  brands  to  a  gnat 
distance,  by  which  a  fire  is  caused  in  a  place  that  woukl  have 
been  safe  but  for  the  wind — such  a  loss  might  fairly  be  .^et 
down  as  a  remote  consequence,  for  which  the  railway  c()ni|)any 
should  not  be  held  responsible. 

The  Court  of  Appeals  in  New  York,  and  the  Supreme  Court 
of  Pennsvlvania,  seem,  from  their  opinions,  to  have  attached 
great  weight  to  an  argument  urged  upon  us  by  the  counsel  for 
appellee,  and  indeed  that  argument  seems  to  have  been  the 
chief  reason  for  announcing  a  rule  which  both  courts  struggle 
in  vain  to  show  is  not  in  conflict  with  all  prior  adjudications. 
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That  argument  is,  in  brief,  tliat  an  entire  village  or  town  is 
liable  to  be  burned  down  by  the  passing  of  the  fire  from  honse 
to  honse,  and  if  the  railway  company,  whose  locomotive  has 
emitted  the  cinders  that  caused  the  fire,  is  to  be  charged  with 
all  the  damages,  these  companies  would  be  in  constant  danger 
of  bankruptcy,  and  of  being  obliged  to  suspend  their  opera- 
tion. We  confess  ourselves  wholly  unable  to  see  the  over- 
powering force  of  this  argument.  It  proceeds  upon  the 
assumption  that,  if  a  great  loss  is  to  be  suffered,  it  had  better 
be  distributed  among  a  hundred  innocent  victims  than  wholly 
visited  upon  the  wrong  doer. 

As  a  question  of  law  or  ethics,  the  proposition  does  not  com- 
mend itself  to  our  reason.  We  must  still  cling;  to  the  ancient 
doctrine,  that  the  wanton  wrong  doer  must  take  the  consequen- 
ces of  his  own  acts,  whether  measured  by  a  thousand  dollars 
or  a  hundred  thousand. 

As  to  the  railroads,  iiowever  useful  they  may  be  to  the 
regions  they  traverse,  they  are  not  operated  by  their  owners 
for  benevolent  purposes,  or  to  promote  the  public  welfare. 
Their  object  is  pecuniary  profit.  It  is  a  perfectly  legitimate 
object,  but  we  do  not  see  why  they  should  be  exempted  from 
the  moral  duty  of  indemnification  for  injuries  committed  by  the 
careless  or  wanton  spread  of  fire  along  tiieir  track,  because  suck 
indemnity  may  sometimes  amount  to  so  large  a  sum  as  to  sweep 
away  all  their  profits.  The  simple  question  is,  whether  a  loss, 
that  must  be  borne  somewhere,  is  to  be  visited  on  the  head  of 
the  innocent  or  the  guilty.  If,  in  placing  it  where  it  belongs, 
the  consequence  will  be  the  bankruptcy  of  a  railwav  company, 
we  may  regret  it,  but  we  should  not,  for  that  reason,  hesitate 
in  the  application  of  a  rule  of  such  palpable  justice. 

But  is  it  true  that  railroads  can  not  thrive  under  such  a 
rule?  They  have  now  been  in  operation  many  years,  and 
extend  over  very  many  thousand  miles,  and  we  have  never  vet 
heard  of  town  or  village  that  has  been  destroyed  by  a  fire 
ignited  by  their  locomotives.  Improved  methods  of  construc- 
tipu,  and  a  vigilant  care  in   the  management  of  locomotiveSj 


362  Fe.nt  et  al  v.  T.,  P.  &  W.  E.  W.  Co.      [Sept.  T., 


Opinion  of  iha  Court. 


have  made  the  probability  of  loss  from  this  cause  so  slight  that 
we  can  not  but  regard  the  fears  of  the  disastrous  consequences 
to  the  railway  companies  which  may  follow  from  an  adherence 
to  the  ancient  rule,  as  in  a  large  degree  chimerical.  A  case 
may  occur  at  long  intervals  in  which  they  will  be  required  to 
respond  in  heavy  damages;  but  better  this,  than  that  they 
should  be  permitted  to  evade  the  just  responsibilities  of  their 
own  negligence,  under  the  pretence  that  the  existence  of  the 
road  may  be  endangered.  It  were  better  that  a  railway  com- 
pany should  be  reduced  to  bankruptcy,  and  even  suspend  its 
operations,  than  that  the  courts  should  establish  for  its  benefit 
a  rule  intrinsically  unjust,  and  repugnant  not  merely  to  ancient 
precedent,  but  to  the  universal  sense  of  right  and  Avrong. 

Our  position  on  this  subject  is  briefly  this :  "We  do  not 
desire  to  impose  upon  the  railway  companies  unreasonable  obli- 
gations, or  to  subject  them  to  unreasonable  danger  of  great 
pecuniary  loss.  We  do  not  wish  to  make  them  insurers  against 
all  damages  by  fire  that  may  result  from  the  passage  of  their 
trains,  without  reference  to  the  question  of  remote  and  proxi- 
mate cause.  But,  on  the  other  hand,  we  do  insist  on  ap])lying 
to  them  the  same  rule  that  has  been  held  through  all  the 
administration  of  the  common  law,  with  the  exception  of  the 
two  cases  upon  which  we  have  been  commenting.  As  already 
stated,  we  understand  the  doctrine  of  those  two  cases,  and  the 
position  of  counsel  for  appellee  to  be,  that,  if  fire  is  communi- 
cated from  a  locomotive  to  the  house  of  A,  and  thence  to  the 
house  of  B,  it  is  a  conclusion  of  law  that  the  fire  sent  forth 
by, the  locomotive  is  to  be  regarded  as  the  remote,  and  not  the 
proximate,  cause,  of  the  injury  to  B;  and  the  railway  com- 
pany is,  for  this  reason  alone,  to  be  held  not  res})onsible. 
This  rule  we  repudiate  as  in  the  teeth  of  almost  numberless 
decisions,  and  as  unsupported  by  that  reason  which  is  the  life 
of  the  law. 

We  hold,  on  the  contrary,  as  we  held  in  reference  to  this 
same  fire  in  the  case  of  The  T.,  P.  &  W.  B.  R.  Co.  v.  J'inclar, 
63  111.  451,  that  it  is  in   each   case  a  question  of  fact,  to  be 
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determined  by  the  jury  under  the  instructions  of  the  court. 
Those  instructions  should  be,  in  substance,  what  we  have 
already  stated.  If  the  fire  is  the  consequence  of  the  careless- 
ness of  the  railway  company,  and  the  question  of  remote  or 
proximate  cause  is  raised,  the  jury  should  be  instructed  that, 
so  far  as  the  case  turns  upon  that  issue,  the  company  is  to  be 
held  responsible,  if  the  loss  is  a  natural  consequence  of  its 
alleged  carelessness  which  might  have  been  foreseen  by  any 
reasonable  person,  but  is  not  to  be  held  responsible  for  injuries 
which  could  not  have  been  foreseen  or  expected  as  the  results 
of  its  negligence  or  misconduct. 

In  the  case  before  us,  owing  to  the  distance  of  the  plaintiff's 
building  from  the  one  first  set  on  fire,  this  question  might  not 
have  been  one  of  easy  determination.  The  defendant,  how- 
ever, thought  it  better  not  to  take  the  risks  of  this  issue,  but, 
by  a  demurrer  to  the  evidence,  to  rest  his  defense  upon  the 
theory  that,  even  admitting  all  that  the  evidence  tends  to  prove, 
there  is  still  no  liability. 

In  this  court,  the  counsel  for  the  company  have  not  dis- 
cussed the  evidence.  They  place  the  case  on  the  single  ground, 
that  the  company  is  free  from  liability,  because  the  plaintiff's 
house  was  set  on  fire,  not  immediately  by  cinders  thrown  from 
the  locomotive,  but  by  the  burning  of  another  house.  Their 
position  is,  that  this  alone  exonerates  the  company,  Avithout 
any  reference  whatever  to  the  question  whether  the  second 
house  Avas  so  near  the  first  that  in  the  then  state  of  the  M'ind 
and  weather,  its  destruction  was  a  natural  consequence  of  the 
burning  of  the  first,  which  any  reasonable  person  could  have 
foreseen  and  would  have  expected.  This  question  they  have 
not  discussed. 

On  the  legal  question  upon  which  appellee's  counsel  thus 
rest  the  case,  we  can  not  adopt  their  views. 

On  the  demurrer  to  the  evidence,  we  must  hold  it  tended  to 
prove  that  the  fire  escaped  through  the  carelessness  of  the 
defendant,  and  that  the  destruction  of  the  plaintiffs'  house 
was  its  natural  consequence,  which  any  reasonable  person  could 
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have   foreseen.     The  demurrer  shoukl,  therefore,   have  been 
overruled. 

The  judgment  is  reversed,  and  the  case  remanded   for  trial. 

Jud(/iJicnt  reversed. 


Frederick  Bartlett  et  al. 

V. 

The  Board  of  Education  of  Freeport  School 
District. 

1.  School  theasuuer — boid — approval.  "Where  the  board  of  educa- 
tion of  a  scliool  district  elected  a  treasurer,  required  iiim  to  give  bond, 
which  he  did,  with  sccuritj^  and  it  was  received  bj'  the  board  and  acted 
upon  by  tlie  parlies:  Ileld,  to  be  a  sufficient  approval,  without  any  sucli 
indorsement  on  the  bond,  or  any  entry  thereof  on  their  records.  Such  acts 
imply  an  approval.  The  provision  of  tlie  statute  requiring  an  approval, 
is  merely  directory.     It  was  so  held  in  Green  Y.Wardell,  17  111.  278. 

2.  Ill  such  a  case,  it  is  not  material  that  the  board  of  education  did  not 
fix  the  penalty  of  the  bond.  If  executed  in  a  particulai;  sum  and  not 
objected  to,  but  received  and  acted  upon,  that  is  suflicient,  and  it  is  not 
error  to  sustain  a  demurrer  to  a  plea  which  sets  that  up  as  a  defense. 

3.  Treasureu  of  scirooL  district — successor — demand  of  money  by. 
Under  the  statute  creating  a  school  district,  it  authorized  the  treasurer  to 
receive  all  monej-s  of  tlie  district,  and  when  the  successor  to  a  treasurer 
was  appointed,  giving  bond  to  llie  satisfaction  of  the  board,  he  mn}'  make 
a  demand  of  his  predecessor  for  all  moneys  in  his  hands  belonging  to  the 
district,  and  such  a  demand,  under  the  conditions  of  his  bond,  fixes  tlie  lia- 
bility of  his  predecessor  and  his  sureties. 

4.  Bond — approval — parol  evidence.  Parol  evidence  is  admissible  to 
prove  that  a  board  of  education  had,  in  fact,  approved  the  bond  of  their 
treasurer,  although  it  was  not  entered  on  the  minutes  of  the  proceedings 
of  the  board. 

5.  Evidence — account  book.  In  a  suit  on  the  bond  of  a  treasurer  of  a 
school  boiird,  against  him  and  liis  sureties,  for  monej'  received  and  not  ac- 
counted for  by  him,  it  is  not  error  to  admit  his  account  book,  as  treasurer, 
to  show  tlie  amount  of  money  received  by  him,  and  this,  too,  although  the 
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entries  were  made  b}'  his  clerk,  and  especially  so  when  the  treasurer  swore 
that  tliere  was  in  his  liands  a  sum  equal  to  tliat  shown  by  his  books. 

G.  Bond — non  est  factum,  filling  blanks.  The  treasurer's  bond,  in  lhi3 
case,  was  written  by  him,  and  he  left  a  blank  for  the  names  of  his  surclics 
and  the  amount  of  the  penalty.  The  sureties  filed  a  plea  of  non  est  factum, 
and  it  appeared  ou  the  trial  that  the  sureties  signed  the  bond,  and  the 
blank  for  the  amount  of  the  penalty  was  subsequently  filled  up  by  the 
treasurer  and  delivered  to  the  board,  who  had  no  notice  that  the  blank  had 
been  filled  after  the  bond  Avas  signed.  The  sureties  never  gave  notice 
to  the  board  that  the  bond  liad  been  altered,  and  the  treasurer  received 
large  sums  of  money  by  virtue  of  having  given  the  bond,  and  afterwards 
became  a  defaulter:  Held,  that  if  not  a  fraud  perpetrated  by  the  sureties, 
it  is  unfair  and  unjustifiable  in  morals,  and  would,  if  allowed,  be  an  un- 
gracious defense,  and  that  the  bond  did  not  become  void. 

7.  AuTiioiiiTY — to  fill  blanks — iclien  presumed.  When  commercial  pa- 
per and  unsealed  agreements  are  signed  with  blanks,  and  thus  delivered, 
and  the  blanks  are  subsequently  filled,  the  law  presumes  that  authority 
to  fill  them  was  given  at  the  time  of  their  delivery. 

8.  Bond — ratification.  Where  sureties  know  that  there  is  such  a  blank, 
and  Ihey  sign  the  instrument  and  fail  to  notify  the  obligees  that  thej^  regai'd 
the  bond  as  void,  and  they  know  that,  b}'  filing  the  bond,  the  treasurer 
would  obtain  money,  it  will  be  inferred  that  they  ratified  the  act,  rather 
than  that  they  were  intending  to  aid  the  treasurer  to  perpetrate  a  fraud 
ou  the  obligees. 

9.  In  such  a  case,  where  the  sureties,  after  finding  that  their  principa* 
had  appropriated  the  fund,  took  mortgages  and  other  securities,  it  is  evi- 
dence from  which  a  jury  may  infer  that  authority  had  been  given,  or  that 
a  ratification  had  been  made. 

10.  Where  an  obligor  intends  to,  and  does  acts,  which  fully  recognize 
the  validity  o;  a  bond,  it  need  not  be  present  and  formally  delivered  to 
constitute  a  valid  ratification. 

11.  Instrxjction.  An  instruction  which  informs  the  jury  that  if  they 
find  certain  facts,  which,  if  true,  constitute  a  defense,  to  be  true,  then  they 
should  find  the  issue  in  a  particular  manner,  does  not  find  the  facts,  and  is 
unobjectionable. 

12.  "  Where  an  instruction  asserts  a  correct  legal  proposition,  applicable 
to  the  facts  of  the  case,  it  is  proper  for  the  court  to  give  it ;  and  if  the  other 
party  desires  to  have  its  operation  limited  to  a  particular  point  in  the  case, 
he  should  ask  an  instruclinu  for  the  purpose. 

Appeal  from  the  Circuit  Court  of  Stephenson  county  ;  the 
Hon.  AViLLiAM  Brown,  Judge,  presiding. 
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Messrs.  F.  C.  Ixgaels  and  J.  A.  Craix,  for  the  appellants. 

Messrs.  Bailey  &  Neff,  and  Messrs.  Blanchard,  Bar- 
ton &  Barnum,  for  the  appellees. 

Mr.  Justice  AValker  delivered  the  o])inion  of  the  Court : 

This  Avas  an  action  of  debt,  brought  by  appellees  in  the 
Stephenson  circuit  court,  against  appellants,  with  Esroni  Mayer, 
on  his  official  bond  as  treasurer  of  the  Freeport  school  district. 
At  the  December  term,  1870,  a  trial  was  had  by  the  court  and 
a  jury,  resulting  in  a  judgment  in  favor  of  appellees  for 
$7,351.36,  from  which  this  appeal  is  prosecuted. 

It  appears  that  Mayer,  on  the  11th  day  of  June,  1869,  was 
elected  treasurer  of  the  district  by  the  board  of  education  for 
the  ensuing  year,  and  was  required  to  give  bond  with  surety, 
as  such  treasurer,  in  the  sum  of  $20,000  ;  that,  before  enter- 
ing upon  the  duties  of  the  office,  he  filed  the  bond  on  which 
suit  was  brought,  signed  by  him  as  principal,  and  Bartlett, 
Clayton,  Little  and  McCall,  as  sureties  ;  that  he  thereupon  en- 
tered into  the  office  and  upon  the  discharge  of  its  duties,  and 
received,  at  divers  times,  moneys  to  a  large  amount.  At  the 
expiration  of  his  term,  he  failed  to  pay  over  to  his  successor 
the  funds  in  his  hands  as  such  treasurer,  belonging  to  the 
board  of  education,  which  the  jury  found  to  be  the  amount  of 
their  verdict,  and  for  which  this  judgment  was  rendered. 

It  is  first  urged,  that  the  court  below  erred  in  sustaining  a 
demurrer  to  appellants'  second  and  third  pleas.  The  second 
avers  that  the  bond,  upon  which  the  suit  Avas  instituted,  was 
never  approved  by  the  board  of  education.  The  first  count  of 
the  declaration  avers,  that  the  bond  was  received  by  the  board, 
and  if  so,  the  bond  i*equired  no  further  approval.  li  received 
and  acted  upon  by  the  parties,  that  was  sufficient,  without  a 
formal  approval  entered  upon  the  bond  itself,  or  the  record  of 
their  proceedings.  The  statute  creating  the  district  requires 
the  bond  to  be  in  such  sum  as  the  board  shall  determine,  but 
as  nearly  double  the  sum  that  ni:iv  be  in  liis  hands  at  onetime 
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as  could  be  ascertained,  to  be  approved  by  the  board.  The 
purpose  of  the  provision  requiring  an  approval  was,  that  the 
board  should  have  the  power  to  reject  any  bond  offered  by  the 
treasurer,  unless  the  security  should  be  sufficient ;  to  give  them 
the  power  to  reject  a  bond,  unless  sufficient  to  secure  the  dis- 
trict from  loss  ;  to  prevent  the  treasurer  from  obtaining  the 
money  on  a  defective  bond  or  insufficient  security. 

Numerous  decisions  of  other  courts  hold  that,  in  such  cases, 
the  provision  of  the  statute  is  merely  directory.  But  the  ques- 
tion is  settled  in  this  State,  by  the  case  of  Green  v.Wardell,  17 
111.  278.  In  that  case  it  was  held  that,  when  the  bond  was 
executed  by  the  parties  and  delivered  to  the  clerk  for  his  ap- 
proval, it  became  obligatory  upon  them,  unless  it  was  disap- 
proved by  him  ;  that  his  mere  non-action  did  not  deprive  the 
officer  of  the  power  to  act  as  such.  It  was  also  held  that,  if 
the  clerk  was  not  satisfied  with  the  sureties,  he  should  have 
disapproved  the  bond  so  that  the  officer  might  find  other  sure- 
ties ;  that,  if  this  was  not  done,  upon  principle,  the  bond  be- 
came obligatory  to  secure  the  rights  of  the  public,  and  the 
bond  was  held  to  be  binding  on  the  parties  from  the  moment 
it  was  delivered  to  the  clerk.  No  one  would  supj)ose,  had  the 
board  of  education  sued  the  treasurer  to  recover  the  money  he 
retained  for  his  fees,  upon  the  ground  that  he  was  not  prop- 
erly in  office  because  his  bond  was  not  formally  approved,  that 
he  would  not  have  been  protected,  or  that  they  could  have  re- 
covered. Being  filed,  not  rejected,  and  treated  by  all  parties 
as  approved,  the  effect  is  the  same  as  though  an  approval  had 
been  indorsed.  The  want  of  such  action  has  not,  in  the  slight- 
est degree,  increased  the  liabilities  of  the  obligors,  or  in  the 
remotest  degree  occasioned  them  injury. 

The  third  plea  denies  that  the  board  required  the  treasurer 
to  give  bond  in  the  penal  sum  of  $20,000.  We  fail  to  perceive 
that  the  averment  in  the  declaration  was  material,  and  if  not, 
its  being  traversed  by  the  plea  would  have  presented  an  imma- 
terial issue.  The  law  only  declares  that  the  treasurer  shall 
execute  to  the  board  an  official  bond,  with  good  and  sufficient 
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securities,  to  be  approved  by  them,  in  such  sura  as  they  might 
determine.  When  the  bond  was  presented  in  the  penalty  of 
$20,000,  with  the  sureties,  and  received  by  them,  the  law  was 
complied  with  as  to  the  amount.  As  was  said  in  Green  \.War- 
dell,  supra,  if  the  bond  was  not  satisfactory,  it  was  the  duty  of 
the  officer  to  reject  it,  and  so  it  was  the  duty  of  the  board, 
that  the  treasurer  might  obviate  the  objection.  It  did  not 
matter  whether  the  board  had,  by  resolution  or  otherwise, 
fixed  the  penalty  of  the  bond  before  it  was  presented,  as  by  re- 
ceiving it,  and  the  parties  treating  it  as  a  valid  instrument,  the 
requirements  of  the  law  were  substantially  performed,  and  all 
parties  as  fully  bound  by  it  as  though  the  penalty  had  been 
previously  and  formally  fixed  by  the  board. 

It  is  next  urged,  that  the  court  below  erred  in  admitting 
improper  evidence  of  a  demand  on  the  treasurer  to  pay  over 
the  money  in  his  hands,  belonging  to  the  board,  to  his  succes- 
sor in  office.  Under  the  statute,  the  treasurer  is  entitled  to 
receive  and  hold  all  moneys  belonging  to  the  board,  and  May- 
er's successor,  when  he  was  elected  and  had  given  bond  to  the 
satisfaction  of  the  board,  became  the  treasurer,  and  Mayer 
ceased  to  be  any  longer  treasurer,  and  he  then  was  bound,  un- 
der the  condition  of  his  bond,  to  pay  whatever  sum  was  in  his 
hands,  to  his  successor.  And  on  a  demand  by  the  latter,  who 
was  legally  entitled  to  receive  it,  that  was  all  that  was  required 
to  fix  his  liability.  Had  he  paid  to  his  successor,  he  would 
have  been  ju'otectcd  by  the  law  and  the  condition  of  his  bond, 
without  any  notice  from  the  board,  or  order  from  them  to  pay 
to  his  successor.  If  anything  was  done  by  way  of  giving  no- 
tice beyond  the  demand  from  his  successor,  it  was  immaterial, 
and  proof  thereof  was  unnecessary,  and  could  not  have  preju- 
diced the  rights  of  appellants. 

As  to  the  parol  evidence  that  the  bond  was  approved  in  fact, 
but  no  record  made  of  such  approval,  we  fail  to  perceive  that 
it  was  erroneous.  Corporations  may,  and  usually  do,  keep  a 
record  of  their  proceedings,  but  it  is  not  always  necessary  to 
their  validity  that  they  should  be  recorded.    Had  this  beeuan 
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agreement  to  deliver  to  the  board  a  quantity  of  fuel,  or  to  per- 
form labor  on  their  school  edifice,  or  its  grounds,  and  appel- 
lants had  sued  for  a  breach  of  contract,  they  nor  any  one  else 
would  suppose  that  they  could  not  recover  because  the  agree- 
ment had  not  been  reduced  to  writing,  or  spread  upon  their 
journals.  Parol  proof  would  be,  in  such  a  case,  fully  compe- 
tent to  establish  the  liability  of  the  parties  by  showing  what 
was  said  and  done.  In  Ryan  v.  Dunlap,  17  111.  40,  it  was  held, 
that  parol  evidence  was  admissible  to  prove  a  vote  of  the  di- 
rectors of  a  bank  to  accept  one  security  in  the  place  of  anoth- 
er, where  no  record  had  been  made  of  the  vote.  If  that  could 
be  so  proven,  we  are  at  a  loss  to  understand  why  the  same 
may  not  be  done  by  parol,  to  show  the  approval  of  an  official 
bond  to  aboard  of  education.  The  rights  of  the  people,  and 
their  money  raised  for  the  purposes  of  education,  can  not  be 
lost  by  the  carelessness  or  incompetency  of  officers  in  omitting 
to  make  such  entries: 

Xor  do  we  perceive  any  objection  to  introducing  the  ac- 
count books  of  the  treasurer,  by  which  to  ascertain  the  amount 
of  funds  which  came  to  his  hands.  Had  Mayer  made  admis- 
sions of  the  receipt  of  school  funds,  we  presume  no  one  would 
doubt  such  admissions  would  be  legitimate  evidence  both 
against  him  and  his  sureties,  and  the  entries  made  by  him,  or 
under  his  directions,  would  be  equally  binding,  as  they  are  un- 
deniably as  deliberately  made  as  had  they  been  oral ;  and 
having  constant  access  to  his  account  book,  we  must  presume 
he  was  familiar  with  all  of  the  entries  it  contained,  and  must 
have  been  aware  of  the  entries  made  by  his  clerk ;  and  if  so, 
the  book  was  evidence.  But  this  all  became  immaterial,  in- 
asmuch as  Mayer,  himself,  on  the  stand,  swore  there  still  re- 
mained in  his  hands  the  precise  sum  found  by  the  jury,  and  he 
had  previously  admitted  the  same  sum  to  his  successor.  It  is 
thus  rendered  clear,  that  any  evidence  of  what  his  book  con- 
tained could  not,  and  did  not,  in  the  slightest  degree,  preju- 
dice the  rights  of  appellants. 
24 — 59tii  III. 
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Having  disposed  of  these  preliminary  questipns,  we  now 
come  to  the  important  questions  of  the  case.  They  arise  un- 
der the  plea  of  non  est  factum,  sworn  to  by  appellants.  The 
facts  are,  that  the  bond  is,  all  but  the  signatures,  in  the  hand- 
writing of  Mayer;  that  the  board  had  fixed  the  penalty  at 
$20,000,  and  informed  him  of  the  fact;  that  he  drew  the  bond 
blank  as  to  the  names  of  the  sureties  and  the  amount  of  the 
penalty  ;  it  was  signed  with  the  blank  as  to  the  amount  un- 
filled ;  that  the  amount  was  subsequently  inserted,  but  before 
it  was  delivered  ;  that  he  did  not  inform  any  member  of  the 
board  of  that  fact,  nor  does  the  evidence  show  that  the  board, 
or  any  member  of  the  same,  had  the  slightest  reason  to  sus- 
pect that  the  bond  was  not  written  in  full  before  it  was  signed 
by  each  surety.  The  bond  was  received,  filed,  and  Mayer  en- 
tered upon  the  duties  of  the  office,  received  large  sums  of 
money  on  the  faith  that  the  bond  Avas  good,  without  either  of 
appellants  ever  intimating  to  the  board  that  they  regarded  the 
bond  nugatory  ;  and  now,  Avhen  Mayer  appropriates  the 
money  to  his  own  use  and  proves  a  defaulter,  all  by  means  of 
their  signatures  to  the  bond,  they  come  forward  and  claim 
that  it  is,  and  always  had  been,  void.  If  this  is  not  a  fraud, 
it  is  certainly  unfair  and  unjustifiable  in  morals,  on  the  part 
of  appellants.  If  it  is  a  defense  at  law,  it  is  an  ungracious  one 
to  say  the  least. 

It  has  been  generally  held,  that  where  a  party  signs  a  bond 
in  blank,  and  the  obligee  fills  it,  or  knows  that  it  had  been 
filled  without  the  assent  of  the  obligor,  the  instrument  is  void 
and  can  not  be  enforced,  and  such  is  the  doctrine  of  this  court. 
But  the  decisions  of  other  courts  are  by  no  means  uniform. 
Anciently  the  doctrine  was  more  rigid  than  is  now  held  by 
the  courts.  The  general  rule  is,  that  when  a  person  executes 
a  note  or  bill  of  exchange  in  blank,  either  as  to  the  name  of 
the  payee  or  the  sura  to  be  paid,  and  delivers  it,  there  is 
an  implied  authority  to  fill  the  blanks  when  it  is  negotiated. 
Ward  V.  Younr/,  21  111.  223.  And  in  that  case  it  was  held,  that 
"when  a  surety  signed  a  note  and  placed  it  in  the  hands  of  the 
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principal,  with  the  agreement  that  other  persons  should  sign  it 
as  sureties,  and  the  note  would  not  be  delivered  until  thus 
signed,  but  the  other  signatures  were  not  obtained,  and  the 
note  was  delivered  to  the  payee  without  notice  of  the  agree- 
ment, the  surety  could  not  set  up  the  fraud  practiced  upon 
him  bv  his  ])rincipal  against  the  innocent  payee.  Some  de- 
cisions hold,  that  single  bonds  for  the  payment  of  money, 
a.s  also  penal  bonds,  when  signed  in  blank,  may,  in  like  man- 
ner, be  filled  and  become  binding,  on  the  presumption  that 
it  was  authorized  by  the  obligor.  Wiley  v.  Moore,  17  Serg. 
and  Rawle,  438 ;  Knapp  v.  31attlnj,  13  Wend.  587  ;  Board- 
man  V.  Grove,  1  Stewart,  (Ala.)  517;  State  v.  Demi,  40  Mo. 
464 ;  Com.  Bank  of  Buffalo  v.  Kartright,  22  Wend.  348 ;  Sthal 
v.  Berger,  10  Serg.  and  Eawle,  170;  Siyfield  v.  Sevan,  6  ib. 
308  ;  Bank  v.  Curry,  2  Dana,  142  ;  Tixira  v.  Evans,  1  An- 
struther,  229.  Numerous  other  decisions  might  be  quoted  to 
the  same  effect,  if  necessary,  to  show  that  the  ancient  common 
law  rule  has  been  greatly  modified. 

We  feel  fully  justified  in  holding,  that  where  a  bond,  execu- 
ted as  this  was,  and  delivered  to  the  obligee  and  accepted  by 
him,  without  notice  of  any  change  by  filling  the  blanks,  it  may 
be  inferred  that  the  sureties  authorized  the  change,  and  the 
instrument  will  be  binding.  This  is  the  rule  announced  in 
Smith  v.  The  Board  of  Supervisors,  post,  p.  412. 

But,  independent  of  the  question  of  authority  to  fill  the 
blanks  before  the  bond  was  delivered,  the  question  arises, 
whether  the  sureties  did  not  ratify  its  execution.  Two  of  them 
swear  they  knew  of  the  blanks  when  they  signed  it,  and  it 
may  be  safely  inferred  that  the  others  were  cognizant  of  the 
fact,  as  men  usually  inform  themselves  of  the  contents  of  such 
instruments  before  executing  them.  They  knew  it  was  in- 
tended to  be  used  as  an  effective  obligation,  and  to  indemnify 
the  district  from  loss  in  case  Mayer  should  become  a  defaulter; 
that  the  design  was  to  enable  him  to  get  the  custody  of  this 
fund.  We  will  not  presume  these  sureties  intended  to  aid  Mayer 
to  perpetrate  a  fraud  upon  the  board,  by  palming  upon  them 
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an  invalid  instrument,  Avhen  there  was  nothing  to  arouse  tlieir 
suspicions  that  the  bond  was  Avorthlcss.  The  sureties  did  not 
communicate  to  "the  board  tlie  fact  that  they  executed  the  ob- 
ligation in  bhink,  until  Mayer  became  a  defaulter,  and  the 
question  as  to  their  liability  had  arisen.  AVe  will  not  indulge 
the  presumption  that  ap])ellants  intended,  deliberately,  to  j)er- 
petrate  so  gross  a  breach  of  good  faith  and  fair  dealing. 

In  such  a  case,  it  is  more  reasonable  to  believe  that  ajipel- 
lants  autliorized  Mayer  to  fill  the  blank,  or,  knowing  all  the 
circumstances,  and  feeling  that  honor  and  good  faith  required 
it,  they  ratified  the  act.  Under  these  circumstances,  it  would 
not  require  the  same  amount  of  evidence  to  satisfy  the  minds 
of  fair  and  intelligent  persons  that  such  was  the  fact,  as  would 
be  required  to  prove  them  guilty  of  so  gross  a  fraud,  or  that 
Mayer  was  guilty  of  forgery  in  filling  up  a  blank  bond  with- 
out authority,  which,  it  is  contended,  was  as  inoperative  as 
though  the  paper  was  blank  upon  which  it  was  written,  so  as 
to  give  it  the  semblance  of  a  valid  and  operative  instrument. 
In  fact,  before  the  jury  would  suppose  that  INIayer  had  com 
mitted  such  a  crime,  and  that  aj)pellants  knowingly  placed  it 
in  his  power  to  do  so,  for  that  purpose,  they  would  not  require 
plenary  proof  that  the  necessary  authority  was  given,  or  that 
the 'act  was  subsequently  ratified  ;  but  slighter  evidence  Mould 
be  convincing. 

So  far  as  we  can  see,  from  the  record,  there  is  no  positive  or 
direct  proof  that  authority  Mas  given  to  fill  the  blank,  and  no 
other  circumstantial  evidence  than  arises  from  the  facts  Mhich 
attended  its  execution  and  delivery.  AVliat  that  amounted  to, 
Avas  a  question  for  the  consideration  of  the  jury,  and,  in  con- 
nection witii  the  standing  of  the  parties  in  the  community, 
may  have  been  entitled  to  considerable  weight. 

But,  it  appears  that  appellants  did  not  remain  jiassive,  but 
as  soon  as  they  found  that  flayer  had  dishonestly  ajipropriated 
the  money,  they  proceeded  to  obtain  mortgages  to  indemnify 
them  against  loss.  This,  Avith  business  men,  is  not  intended, 
nor  is  it  regarded,  as  an  idle  ceremony.     It  is  significant^  and 
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usually  implies  a  bcliefof  liability,  cither  already  or  intended 
to  l)c  incurred.  If  they  knew  that  the  bond  was  .signed  iu 
blank,  as  WG  presume  they  did,  and  they  iiad  not  j^iven  au- 
thority to  fill  it,  they  must  liave  known  that  it  Avas  worthless, 
and  why  did  they  begin  to  make  cfrorts  to  secure  themselves? 
We  must  conclude  that  it  was  because  they  had  authorized 
Mayer  to  fill  the  blank,  or  intended  to  perform  the  obligation 
of  the  bond,  as,  some  of  the  witnesses  say,  a  part  of  them  said 
thcv  did,  when  negotiating  for  a  settlement  of  the  matter. 
This,  whilst  it  is  not  clear  and  positive  proof,  is,  we  think,  a 
strong  circumstance  tending  to  prove  a  ratification,  or  author- 
ity when  the  signatures  were  attached.  And  this  question  was 
fairly  submitted  to  the  jury  by  the  instructions,  which  indi- 
cate that  the  ground  mainly  relied  on  in  the  court  below,  for 
a  recovery,  was  a  ratification.  And  there  can  be  no  pretense, 
that  appellants  were  not  apprised  of  the  facts  when  the  secu- 
rity and  indemnity  were  taken.  They  knew  how  they  had  ex- 
ecuted the  bond  ;  that  it  had  been  filed  ;  that  Mayer  had  be- 
come the  treasurer  and  received  the  money  by  using  the  bond  ; 
that  he  had  used  the  money,  and  they  must  have  supposed 
that  they  then  were,  or  they  intended  to  become,  liable.  AVe 
think,  under  all  of  the  circumstances,  this  evidence  wds  suffi- 
cient to  warrant  the  finding  on  this  branch  of  the  case. 

The  objection  to  appellees'  first  instruction  is  not  well  taken. 
It  commences  by  telling  the  jury,  that  if  they  find  certain  facts 
from  the  evidence,  and  the  second  clause  directs  them,  if  they 
further  find  other  facts,  then  they  should  find  for  the  ])lain- 
tiffs.  This,  to  men  of  only  ordinary  capacity,  points  them  to 
the  evidence  as  the  basis  of  their  action,  xsor  do  we  see  that 
it  assumes  any  fact  that  was  being  controverted.  Mayer  had 
testified  that  he  was  indebted,  and  the  indebtedness  iu  some 
amount  was  not  controverted. 

It  is  contended,  that  the  second  instruction  is  erroneous,  in 
telling  the  jury  that  if  appellants  took  from  flayer  security  to 
indemnify  them  from  loss,  as  his  sureties,  and  they,  at  the 
time,  knew  that  the  word  "twenty"  had  been  written  in  the 
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bond  after  it  was  signed,  this  was  evidence  tending  to  prove  a 
ratification.  In  this,  we  can  see  no  objection.  The  evidence 
manifestly  tended  to  prove  that  fact,  and  had  the  court  re- 
fused to  admit  it  to  prove  the  fact,  it  would  have  been  error, 
for  which  the  judgment,  had  it  been  adverse  to  appellees, 
might  no  doubt  have  been  reversed.  No  objection  is  seen  to 
the  third  of  appellees'  instructions.  It  announces  a  correct 
principle  of  law,  and  had  appellants  desired  that  it  should  be 
limited  to  particular  facts,  they  should  have  asked  an  instruc- 
tion for  that  purpose. 

The  fourth  of  appellees'  instructions  was  based  on  the  evi- 
dence, and  no  objection  is  perceived  to  the  legal  proposition  it 
announces.  What  we  have  already  said  in  reference  to  INIay- 
er's  liability  to  pay  the  money  to  his  successor,  disposes  of  the 
objection  to  the  fifth  instruction. 

It  is  objected,  that  the  court  erred  in  refusing  to  give  two 
instructions  asked  by  appellants.  We  do  not  understand  that, 
to  ratify  a  bond  which  is  invalid  when  delivered,  it  is  nec- 
essary that  the  bond  should  be  present,  and  a  formal  deliv- 
ery made.  But  the  first  of  these  instructions  asserts  that  such 
a  delivery  is  necessary  to  a  valid  ratification.  We  have  al- 
ready seen  that  it  was  fairly  a  question  for  the  jury  to  say, 
whether  the  taking  of  the  mortgages  as  an  indemnity  amounted 
to  a  ratification.  And  this  instruction  asserts  that  it  was  not, 
and  hence  it  was  properly  refused.  A  careful  examination  of 
the  entire  case  fails  to  disclose  any  error  for  which  the  judg- 
ment of  the  court  should  be  reversed,  and  it  is  affirmed. 

Judgment  affirmed. 
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Marcus  Walker 

V. 

Oramel  S.  Hough. 

1.  Fraud — wJiat  amounts  to.  Fraud  vitiates  every  contract,  but  every 
false  affirmaliou  does  not  amount  to  a  fraud — a  knowledge  of  the  falsity 
of  the  represeusatiou  must  rest  with  the  party  making  it,  and  he  must  use 
some  means  to  deceive  or  circumvent. 

2.  Same — of  the  proof  required.  To  justify  a  court  in  rescinding  a  con- 
tract, executed  by  both  parties,  on  the  ground  that  one  of  the  parties  was 
induced  to  enter  into  it  through  fraud  practiced  by  the  other,  tlie  testimony 
must  be  of  the  strongest  and  most  cogent  character,  and  the  case  a  clear 
one. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Mr.  Henry  S.  Monroe  and  Messrs.  Howe  &  Russell, 
for  the  plaintiff  in  error. 

Messrs.  Dent  &  Black,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancerv,  praying  that  a  sale  of  certain 
lots  in  Chicago,  by  Hough  to  Walker,  for  stock  in  the  Chi- 
cago Patent  Wood  Hangings  Company,  be  cancelled,  and  the 
lots  reconveyed  to  complainant  on  the  return  of  the  certificates 
of  the  stock,  on  the  allegation  of  false  and  fraudulent  repre- 
sentations, on  which  complainant  relied,  of  the  value  of  the 
stock. 

Much  testimony  was  heard,  and  the  court  found  that 
Walker  had  made  and  caused  to  be  made  to  complainant  ma- 
terial and  fraudulent  representations,  whereby  he  was  induced 
to,  and  did  convey  to  Walker,  the  lots  described  in  the  bill 
of  complaint  ;  and  on  complainant  depositing  with  the 
court,  to  be  surrendered  to   Walker,  the  certificates  of  stock 
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issued  by  him  to  comj^lainant,  a  reconveyance  of  the  lots  was 
doci-ei'tl.  and  that  lie  be  I'cinvested  with  the  title  to  the  lands. 

To  revei'se  this  (Jccrec,  ^^'alker  brings  the  record  here,  by 
writ  of  error,  assigning,  as  the  only  error,  tliat  it  is  contrary 
to  tiie  evidence. 

The  substance  of  the  charges  in  tlie  bill  is,  that  Walker, 
through  his  agent,  represented  to  complainant  that  all  the 
stock  of  the  company  had  been  taken  but  five  hundred  shares; 
that  the  company  was  in  a  flonrishiiig  condition,  and  was 
making  large  sums  of  money,  over  and  above  all  costs  and  ex- 
penses, to  the  extent  of  $5000  per  month  ;  and  with  the  intent 
to  cheat,  wrong  and  defraud  complainant,  and  to  induce  him 
to  sell  and  convey  the  lots,  ^A'alker  presented  to  him  Avhat 
purported  to  be  a  true  and  exact  statement  of  the  assets  and 
liabilities  of  the  company  ;  and  with  the  further  intent  to  de- 
fraud the  complainant,  Walker  stated  to  him  that  Allen  & 
Mackey,  leading  dealers  in  decorative  j)aper,  in  Chicago,  had 
purchased  of  him  the  right  to  use  the  patent  in  the  city  of 
Chicago  for  one  year,  paying  him  thereibr  $2500 ;  that  this 
firm  had  examined  the  patent,  and,  from  the  results  of  their 
investigation,  they  had  ])r()nounced  it  to  be  a  great  snccess, 
and  that  it  would  come  into  general  and  constant  use,  and  by 
the  interest  that  firm  took  in  the  patent,  it  would  be  bi-ought 
favorablv  before  the  j)iiblic  ;  that  at  the  end  of  a  year  they 
would  be  desirous  of  purchnsing  other  and  valuable  ri^ihts  to 
use  the  patent  and  be  willing  to  j)ay  the  company  liberally 
therefor,  and  would  indnce  others  to  luiy,  all  whicii  wonld 
greatlv  enhance  the  value  of  the  stock — comi>lainant's  among 
the  rest.  And  with  the  further  intention  to  defrniul  com])Iain- 
ant,  Walker  further  stated  to  him  that  lie,  as  the  owner  of  the 
patent,  had  organized  the  Chicago  comjKiny,  Avhich,  having 
been  in  operation  but  two  months,  had  actually  made,  over 
and  above  all  expenses,  $10,000,  thereby  causing  com])lainant 
to  believe  it  would  be  safe  and  profitable  to  become  a  stock- 
holder. 
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It  is  tlicn  allogofl  tliat,  rel\  iiio;oii  (licsc  roprcsonlnl ions,  com- 
plainant conveyed  the  lots  to  WalUcr  for  two  linndivd  and 
fifty  shares  of  stock,  valued  at  $-10  a  share,  and  charjics  that 
all  the  representations  were  false  and  fraudulent,  and  that  the 
stock  was  worthless. 

The  answer  of  Walker  denies  all  the  charges  of  false  repre- 
sentation, and  alleges  that  complainant  investigated  and 
thoroughly  examined  the  patent,  the  working  thereof,  and  the 
business  and  aifairs  of  the  company,  and  satisfied  himself,  from 
such  personal  examination  and  investigation,  that  the  patent 
was  a  valuable  improvement.  He  denies  representing  to  com- 
plainant the  arrangement  with  Allen  &  Mackey,  as  charged, 
but  says  he  negotiated  with  them  a  license  to  use  the  patent 
in  Chicago  for  one  year,  and  if  the  arrangement  had  been  car- 
ried into  effect,  he  exj)ected  great  gain  to  result  therefrom  ; 
and  denies  that  complainant  Avas  in  any  manner  induced  to 
purchase  the  stock  and  execute  the  deed  by  reason  of  any 
representations  made  to  him  concerning  the  firm  of  Allen  & 
Mackey.  He  also  denies  that  he  represented  to  complainant 
that  the  company  had  made  $10,000  in  two  months,  as  alleged, 
and  alleges  that  the  trade  was  made  after  complainant  had  ex- 
amined, personally,  into  the  business  and  affairs  of  the  com- 
})any.  He  denies  that  the  invention  is  worthless,  or  that  the 
stock  is  of  no  value  ;  and  he  alleges  that  immediately  prior  to 
filing  the  bill  of  complaint,  complainant,  from  the  personal  in- 
vestigation he  had  made,  expressed  himself  perfectly  satisfied 
with  the  trade,  and  that  the  trade  was  made  by  defendant  in 
good  faith,  and  complainant  believed  the  stock  was  a  fair  con- 
sideration for  the  lots  of  land.  He  then  alleges  that,  since 
making  the  trade,  a  bill  passed  the  general  assembly,  loca- 
ting a  public  park  near  these  lots,  Avhereby  it  was  supposed 
their  value  would  be  greatly  enhanced,  and  charges  that  as 
the  moving  cause  to  filing  the  bill. 

Are  the  allegations  of  complainant  sustained  by  the  proofs 
in  the  cause  ?  Do  they  so  greatly  preponderate  in  his  favor  as 
to  justify  allowing  the  prayer  of  his  bill  ? 
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The  parties  were  sworn,  and  many  witnesses,  in  regard  to  the 
utility  of  the  invention,  a  large  majority  of  whom  testify  in 
its  favor,  and  say  that  in  the  hands  of  skillful  persons  it  is  a 
success,  and  is  in  great  favor  in  the  cities  of  New  York  and 
Boston.  In  some  instances,  when  applied  to  plastered  walls 
in  Chicago,  and  by  unskillful  persons,  by  those  not  instructed 
in  its  preparation  and  application,  it  proved  a  failure,  while 
in  one  case,  when  the  work  was  conducted  by  a  person  skilled 
in  the  business,  it  was  a  perfect  success. 

The  parties  are  at  issue  upon  the  prominent  allegations  of 
the  bill;  if  they  are  sustained  by  the  proof,  the  decree  must 
be  affirmed. 

All  will  concede  that  fraud  vitiates  every  contract,  and  the 
concession  will  be  equally  universal,  that  every  false  affirma- 
tion does  not  amount  to  a  fraud.  A  knowledge  of  the  falsity 
of  the  representation  must  rest  with  the  party  making  it,  and 
he  must  use  some  means  to  deceive  or  circumvent.  Sims  v. 
Klein,  Breese,  302. 

There  is  no  proof  that  Walker  made  the  representations 
charged,  except  that  by  complainant  himself,  and  he  is  contra- 
dicted by  ^yalker.  Complainant,  holding  the  affirmative  of  this 
issue,  is  bound  to  prove  it  by  a  preponderance  of  testimony  ; 
this  he  has  not  done.  Defendant's  denial  under  oath,  is  as 
potential  as  complainant's  assertion  under  the  same  sanction, 
and  being  oath  against  oath,  the  fact  is  not  proved.  It  is 
said,  by  complainant,  his  testimony  is  corroborated  by  Strong. 
We  do  not  find  that  Strong  testified  to  this  point,  or  was  inter- 
rogated in  relation  to  it.  Complainant  claims,  too,  that  Strong 
was  Walker's  agent,  and  that  he  made  this  representation. 
If  he  did,  about  which  we  have  no  other  proof  than  com- 
plainant's testimony,  there  is  no  proof  that  Walker  authorized 
the  statement,  or  that  Strong  knew  it  to  be  false.  Strong  states 
that  the  weight  of  the  rei)resentations  he  made,  he  received 
from  Morey,  the  treasurer  of  the  company,  and  from  the 
bookkeeper  and  secretary,  and  that,  at  his  own  instance,  com- 
plainant went  to  the  office  of  the  company,  investigated  the 
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matter  thoroughly,  and  talked  with  all  the  parties,  Walker 
being  present.  The  books,  containing  the  transaction  with 
Allen  &  Mackey,  were  open  before  him,  and  he  saw  there  its 
whole  length  and  breadth,  and  that  was  the  payment  by  Allen 
&  Mackey  to  the  company  of  $1000,  the  purpose  of  which  is 
fully  explained  by  the  testimony  of  Walker.  The  books,  to 
this  extent,  corroborate  Walker.  It  was  a  matter  of  no  im- 
portance to  complainant  whether  the  sum  paid  to  the  company 
was  $1000  or  $2500;  it  was  sufficient  for  him  to  be  satisfied 
that  the  company  had  the  favor  of  a  firm  so  well  known  in 
the  city  as  Allen  &  Mackey.  The  precise  terms  of  the 
contract  with  them  complainant  did  not  see  the  necessity  of 
inquiring  into,  as  they  were  of  no  particular  importance.  Had 
complainant  considered  it  a  matter  of  any  importance,  it  was 
very  easy  for  him  to  interrogate  that  firm  about  the  terms,  as 
it  was  located  in  the  near  neighborhood  of  the  company's 
office.  The  representation  of  Strong,  if  made,  could  not  have 
deceived  or  misled  complainant,  as  it  was  set  right  by  the 
books,  which  were  open  to  him.  It  is  quite  evident  com- 
plainant did  not  rely  on  these  representations ;  if  he  had  in- 
tended to  rely  upon  them,  why  consult  the  books  of  the  com- 
pany? When  they  were  consulted,  no  such  arrangement  was 
found  there,  and  yet  complainant  consummated  the  trade  and 
executed  a  warranty  deed,  and  received  the  stock.  It  can  not 
be  that  complainant  was  induced  to  make  the  contract  by 
what  Strong  said,  when  the  books  told  a  different  story. 
But  the  proof  tends  strongly  to  show  that,  in  this  particular 
transaction,  Strong  was  the  agent  of  complainant  to  trade 
these  lots  for  this  stock.  Walker  so  testifies  and  so  does 
Strong.  Strong  subscribed  for  the  stock,  as  agent  of  com- 
plainant, and  was  to  have  a  commission  in  the  shape  of  a  cer- 
tain number  of  the  shares,  and,  stimulated  by  this  expectation, 
it  was  to  his  interest  to  make  such  representations  as  would 
induce  the  trade,  in  no  way,  however,  authorized  by  Walker 
to  make  them. 
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There  is  not  a  word  oi'  proof  that  the  account,  stated  in  ex- 
hibit ''A,"  was  known  by  Walker  to  be  untrue;  nor  is  it 
proved  that  it  was  not  substantially  correct.  There  is  not  the 
least  ground  for  supposing  that  the  account  was  concerted  for  a 
purpose,  or  to  create  false  appearances — one  of  the  orders  men- 
tioned in  it  being  afterwards  withdrawn,  the  sender  claiming 
it  was  optional  with  him  so  to  do.  Walker,  himself,  may 
have  been  deceived  as  to  the  amount.  The  business  of  keep- 
ing and  stating  the  accounts  of  an  incorporated  company 
is  usually  entrusted  to  the  under  officers  of  the  company, 
and  of  the  accuracy  and  truth  of  which,  the  president 
of  the  company  may  have  no  knowledge.  It  does  not 
appear  that  Walker  had  any  knowledge  that  the  statements  in 
it  were  not  perfectly  correct.  And  it  is  in  proof,  by  one  of 
comj)lainant's  witnesses,  that  he  examined  the  books  of  the 
company  and  found  them  substantially  correct. 

"We  are  not  prepared,  on  this  state  of  proof,  to  rescind  a 
contract  executed  by  both  parties.  To  justifv  a  court  in  doing 
so,  the  testimony  must  be  of  the  strongest  and  most  cogent 
character,  and  the  case  a  clear  one. 

It  is  evident,  from  a  view  of  all  the  testimony  in  the 
record,  that  complainant  imagined  he  had  made  a  great  specu- 
lation by  selling  lots  for  which  he  never  demanded  more 
than  $5000,  and  getting  stock  in  a  company,  valued  to  him  at 
$10,000,  and  was  willing,  with  such  a  bright  jjrospect  before 
him,  to  take  some  risk. 

It  appears,  when  the  stock  of  the  company  was  all  taken, 
and  much  of  it  by  some  of  the  best  business  men  of  the  city, 
"Walker  retired,  and  it  was  reorganized,  with  complainant  as 
one  of  the  directors.  "What,  with  the  want  of  instruction  of  the 
workmen  called  to  ap})ly  tlicse  hangings,  and  Avant  of  knowl- 
edge and  energy  and  care  of  the  board  of  directors,  M'ho  had 
their  own  more  important  matters  to  attend  to,  the  invention 
failed  to  receive  popular  a])probation,  the  company  ceased  to 
do  business,  and  its  stock  became  worthless.  Complainant  is 
a  loser  by    engaging  in  it  ;  but  he  did   so,  uninfluenced,  we 
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believe,  by  any  misrepresentations  of  Walker.  It  is  not  for 
every  losing  bargain  a  court  of  equity  Avill  interpose  to  re- 
lieve. 

The  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Decree  reversed. 


CnARLES  M.  Smith 

V. 

John  J.  Gear. 

1.  Joint  tuhchase  of  IjAND— /or  sale — profits.  Where  two  persons 
purchase  land,  as  tenants  in  counnou,  to  be  sold  and  the  profits  divided, and 
no  time  is  agreed  upon  in  wliicli  the  sale  is  to  be  made,  the  law  will  re- 
quire a  sale  in  a  reasonable  time. 

2.  "Wliere  parties  were  purchasing  stock,  and  one  furnished  money  there- 
for, and  the  oilur  to  have  half  of  the  net  profits  when  sold,  and  the  par- 
ties purchased  notes,  secured  by  mortgage  on  lauds,  and  it  was  agr2ed  that 
the  notes  and  morigage  were  to  be  held  by  them  in  the  same  manner  that 
they  held  the  stock,  and  the  mortgage  was  foreclosed,  and  the  laud  pur- 
chased by  tlie  parly  wlio  fnrni.shed  the  money  to  buy  the  stock,  in  his  name, 
it  would  be  error  to  decree  one-half  of  the  land  to  the  person  who  was  to 
have  but  one-half  of  the  net  profits. 

3.  Decuke — sale — profits.  In  such  a  case,  it  is  not  necessary  to  prove 
that  there  wouUl  be  profits  on  a  sale  of  the  lands  before  the  court  Avould 
render  a  decree  of  sale,  as  it  was  the  agreement  of  the  parties  that  there 
should  be  a  sale.  But  the  chancellor  might  provide  that  the  land  be 
olFeredfor  sale,  and  if  a  sum,  sufficient  to  yield  a  profit,  should  not  be  bid, 
decree  that  the  part}'  claiming  the  right  to  participate  in  the  profits  should 
be  barred  of  all  interest  and  equities  in  the  premises. 

4.  In  such  an  event,  if  any  thing  should  be  found  due  to  the  other 
part)',  who  was  to  receive  net  profits,  he  would  have  a  lien  on  the  land  for 
the  same,  and  if  not  paid,  the  laud  should  be  sold  to  pay  the  same. 
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5.  Same — equities  of  t?ie  parties.  lu  such  a  case  it  is  error  to  order  the 
property  to  be  sold,  and  to  reserve  the  question  as  to  the  equities  of  the 
parties  until  the  coming  in  of  the  master's  report. 

6.  Lien — outstanding  title.  In  such  a  case  the  party  only  entitled  to 
share  in  net  profits,  did  not  acquire  a  lieu  against  the  laud,  by  purchasing 
in  an  cutstaudiug  tax  title  and  the  equity  of  redemption,  -without  the  con- 
sent of  the  other  party.  In  such  a  case  as  this,  he  had  the  riglit  to  make 
the  purchase  if  he  believed  their  rights  were  jeopardized;  but  so  long  as  he 
claimed  an  interest  in  the  contract,  he  could  not  purchase  and  set  up  an 
outstanding  title.  He  could  tender  the  title  to  the  other  party,  and  if  he 
refused  to  assent  to  the  purchase  in  aid  of  his  title,  for  their  mutual  bene- 
fit, and  allow  what  they  cost  or  tlieir  reasonable  value,  the  former  could 
abandon  his  claim  under  the  contract,  and  could  use  such  a  title  adversely 
to  the  other  party. 

7.  Sale  op  the  property — wJien  to  be  made.  In  a  case  like  this,  after 
a  reasonable  time  had  elapsed,  by  use  of  ordinary  diligence,  for  making 
a  sale  of  the  property,  and  it  had  not  been  sold,  it  was  competent  for  the 
party  not  holding  the  title  to  file  a  bill  to  compel  the  property  to  be 
oflFered  for  sale,  and  if  a  sale  could  not  be  so  made,  and  the  party  only 
having  an  interest  in  the  profits  failing  to  release  his  interest  in  the  prop- 
erty on  having  any  sum  due  him  refunded,  it  would  be  competent  for 
the  other  party  to  file  a  bill  to  have  tlie  claim  of  tlie  party  having  an  in- 
terest in  the  profits,  extinguished,  and  neither  party  would  be  bound  to 
wait  an  unreasonable  time. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
JosiAH  McRoBERTS,  Judge,  presiding. 

Mr.  Egbert  Phelps  and  Mr.  Norman  C.  Perkins,  for  the 
appellant. 

Messrs.  Goodspeed,  Snapp  &  Knox,  for  the  appellee. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  appellee  exhibited  his  bill  in  the  circuit  court  of  Will 
county,  in  which  it  is  alleged  that,  on  the  30th  day  of  March, 
1865,  he  purchased  of  one  Tobias,  who  was  acting  as  the 
agent  of  the  maker  and  the  payee,  certain  promissory  notes,  se- 
cured by  mortgage  on  the  land  in  controversy,  for  the  sum  of 
$1650;  that  at  the  date  of  the  transaction  he  was  in  the 
employment  of  the  appellant  as  manager  of  his  farm,  at  a 
fixed  salary,  and  in  addition  to  \vliich  appellant  was  to  furnish 
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appellee  funds  with  which  to  buy  stock  on  speculation,  appel- 
lee to  have  one-half  of  the  net  profits  as  compensation  for  his 
services,  and  the  appellant  the  other  half;  that  while  he  was  so 
engaged  in  the  service  of  the  appellant,  he  purchased  the  notes 
and  mortgage,  and  after  some  negotiations  between  the  par- 
ties, it  was  finally  agreed  that  the  appellant  should  have  a 
like  interest  in  the  notes  and  mortgage,  and  on  the  same 
terms  as  in  their  cattle  operations ;  and  that  the  appellant  then 
gave  his  draft  for  $1650,  which  appellee  used  in  making  the 
purchase. 

Such  proceedings  were  subsequently  had,  that  the  mortgage 
was  foreclosed  in  the  name  of  the  appellee,  and  at  the  master's 
sale  the  property  was  struck  off  to  the  appellant  as  upon  his 
bid. 

The  prayer  of  the  bill  is,  that  the  appellee  may  have  the 
benefit  of  the  forclosure  suit,  and  the  sale  thereunder,  the 
same  as  if  the  premises  had  been  struck  off  to  him  ;  that  an 
account  be  decreed  of  all  matters  relating  to  the  mortgage  and 
lands  ;  that  the  title  to  one-half  of  the  lands  be  perfected  in 
appellee,  on  his  refunding  what  shall  be  found  to  be  justly 
due  to  appellant,  and  the  title  to  the  other  half  be  perfected  to 
appellant,  or,  if  more  consonant  with  the  terms  of  the  original 
agreement,  a  sale  of  the  property  be  ordered,  and  that  out  of 
the  funds  arising  therefrom,  appellee  and  appellant  may  be 
refunded  the  respective  amounts  expended  by  each  of  them  in 
the  enterprise,  over  the  receipts,  and  that  the  balance  may  be 
equally  divided. 

The  answer  admits  the  buying  of  the  notes  and  mortgage 
from  Tobias,  as  alleged,  but  insists  that  the  appellee,  in  mak- 
ing the  purchase,  acted  as  the  agent  of  the  appellant ;  that  the 
funds  used  for  that  purpose  belonged  to  him  ;  that  in  November, 
1865,  the  appellee  signed  a  communication  to  his  solicitors  in 
the  foreclosure  suit,  stating  that  the  lien  on  the  land,  to  recover 
which  suit  was  brought  in  the  name  of  appellee,  belonged  to 
appellant;  that  they  would  bid  off  the  property  in  his  name  and 
take  title  accordingly,  and  delivered  the  same  to  appellant,  to 
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be  transmitted  to  the  solicitors,  which  he  did;  that  the  com- 
munication was  an  acknowledgment,  by  the  appellee,  that  all 
legal  and  equitable  obligations  theretofore  existing,  if  any,  had 
been  fully  paid  and  discharged,  and  that  by  reason  of  the 
premises,  the  appellant  is,  and  has  been  since  the  expiration  of 
the  fifteen  months  from  the  master's  sale,  entitled  to  a  deed  for 
the  land  in  controversy,  discharged  from  any  claim  of  the 
appellee. 

The  answer,  as  originally  filed,  contains  the  following 
words:  "  And  that  all  the  interest  complainant  had  in  the 
transaction,  was  a  certain  share,  to  be  given  him,  in  the  net 
profits,  after  the  sale  of  the  land,"  which  words,  the  appel- 
lant, by  leave  of  the  court,  struck  out  before  the  cause  was 
brou<rht  on  for  final  hearinfj;. 

In  the  view  that  we  have  taken  of  the  case,  we  do  not  deem 
it  necessary  to  comment  on  the  allegations  in  the  bill  and  an- 
swer, and  the  evidence  relating  thereto,  in  regard  to  the  state 
of  the  accounts  between  the  pai-ties,  at  the  date  of  the  pur- 
chase of  the  notes  and  mortgage,  for  the  reason  that  it  seems 
to  us  that  it  is  very  clearly  established,  by  the  evidence  given 
by  both  parties,  that  the  funds  with  which  the  notes  and 
mortgage  were  j)urchascd  belonged  to  the  appellant.  Of  this 
there  can  be  no  dispute.  The  contract,  as  stated  by  the  appel- 
lee himself,  is  inconsistent  with  any  other  theory. 

It  Mas  understood,  when  the  notes  and  mortgage  Avere 
■bought,  that  Johnson,  the  maker,  Avould  not  redeem  the  land, 
and  that  the  title  would  mature  in  the  holder.  We  have  no 
doubt  that  the  original  agreement  between  the  parties  was, 
that  the  notes  and  mortgnge,  or  land,  should  be  purchased  on 
the  same  terms  as  stock  had  been  bought  and  sold,  on  specula- 
tion, viz:  that  the  aj)pellant  siiould  furnish  the  funds,  and 
that  the  appellee  would  be  entitled  to  one-half  of  the  net 
profits  when  the  land  should  thereafter  be  sold.  Both  parties 
substantially  testify  to  this  agreement,  and  the  words  struck 
out  of  the  answer,  by  the  appellant,  after  he  had  sworn  to  it, 
strengthen  this  view  of  the  case. 
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It  is  not  pretended  that,  by  the  terms  of  the  original  con- 
tract, there  was  any  definite  time  fixed  in  which  a  sale  of  the 
property  should  be  made  that  would  determine  the  profits  of 
the  transaction.  All  that  was  said  on  that  subject  was,  that 
there  should  be  a  quick  turn  made  of  the  money  invested. 

It  is  insisted,  however,  by  the  appellant,  that  an  arrange- 
ment was  afterwards  made  that  the  sale  should  be  made  dur- 
ing the  year  1866,  and  unless  such  sale  was  made  during  that 
period,  that  the  interest  of  the  appellee  in  the  transaction 
should  cease.  The  answer  contains  no  such  averment,  but  if 
it  did,  it  is  an  affirmative  allegation,  and  the  burden  of  proof 
to  maintain  it  rested  on  the  appellant.  The  evidence,  on 
this  point,  is  not  sufficient  to  overcome  the  express  denial  of 
the  appellee.  We  find  nothing  in  the  record  that  would 
change  the  original  contract,  and  fix  a  definite  period  in  which 
the  property  should  be  sold  and  the  profits  declared.  In  the 
absence  of  any  special  contract,  the  law  wotild  imply  that  the 
property  should  be  sold  within  a  reasonable  time. 

The  rights  of  the  parties  must,  therefore,  depend  on  the 
construction  that  shall  be  given  to  the  contract  as  originally 
made.  It  seems  to  us  to  be  clear  that,  under  the  agreement, 
the  land  itself  would  belong  to  the  appellant,  and  the  interest 
of  the  appellee  would  only  attach  to  the  net  profits  arising 
upon  a  sale  of  the  property.  He  could  take  no  interest  in 
the  estate  itself.  The  true  construction  of  the  agreement  un- 
der which  the  parties  were  operating  in  stock,  is,  that  the 
stock  belonged  to  the  appellant,  and  the  only  interest  of  the 
appellee  was  his  just  share  of  the  net  profits.  It  was  pur- 
chased for  him  with  his  funds,  and  the  appellee  had  no  inter- 
est, unless  a  profit  was  realized  upon  a  sale.  The  land  was 
bought  under  a  like  agreement,  and  was  held  upon  the  same 
terms.  The  prayer  of  the  bill,  that  the  title  to  one-half  of 
the  land  should  be  perfected  to  the  appellee,  upon  the  pay- 
ment of  the  just  amount  that  should  be  found  due  to  the 
appellant  for  the  purchase  money  and  expenses  advanced,  was 
properly  denied  by  the  circuit  court.  It  would  have  been 
25 — 59th  III. 
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competent  for  the  parties  themselves  to  have  declared  the 
profits  in  lands,  but  this  they  did  not  do,  and  it  is  not  in  the 
power  of  the  court  to  make  any  division  of  the  estate,  and  de- 
cree that  any  portion  of  it  is  profits.  It  would,  in  effect,  be 
to  make  a  new  contract  between  the  parties.  Porter  v.  Etcwg, 
24  111.  619. 

The  principal  question  that  arises  on  the  record,  to  be  con- 
sidered, is,  whether  the  appellee,  under  the  bill  filed,  and  on 
the  evidence  taken  on  the  hearing,  Mas  entitled  to  have  the 
land  sold  and  a  division  of  the  profits,  if  any,  declared. 

It  is  insisted  that  it  is  necessary  for  the  appellee  to  show, 
by  the  evidence,  that  a  profit  would  result  from  a  sale,  in  or- 
der to  give  the  court  a  basis  on  which  to  rest  its  decree. 

It  is  a  sufficient  answer  to  this  objection,  that  it  M^as  the 
agreement  of  the  parties  that  the  land  should  be  sold.  Such 
was  the  contract  in  regard  to  the  stock,  and  the  land  was  pur- 
chased on  the  same  terms.  Lands  do  not  have  a  standar<? 
value,  like  some  articles  of  personal  property,  that  can  be  ac- 
curately ascertained  by  testimony.  AVitnesses,  of  equal  candor 
and  good  judgment,  differ  so  widely  in  their  estimates  of 
values,  that  it  is  often  very  difficult  to  form  any  just  conclusion 
as  to  what  land  would  bring,  if  offered  for  sale.  The  surest 
test,  as  to  whether  the  land  would,  in  this  instance,  bring  more 
than  the  amount  due  the  parties  in  interest,  would  be  to  offer 
it  at  public  sale. 

The  court,  by  its  decree,  may  so  provide  that  no  injustice 
will  be  done  to  cither  party.  It  would  be  competent  for  the 
court  to  decree  that  the  property  .should  not  be  sold,  unless, 
when  offered,  it  would  bring  more  than  the  amounts  which 
shall  be  found  to  be  due  to  the  respective  parties.  Upon  the 
master  reporting  that  fact  to  the  court,  a  supplemental  decree 
should  be  entered,  forever  barring  all  the  interest  and  equities 
of  complainant  in  the  premises.  In  case,  however,  anything 
should  be  found  to  be  due  to  the  complainant  for  money  ex- 
ipended   for  the  common  benefit,  the  court  should  require  the 


1871.]  Smith  v.  Gp:ar.  387 

Oji'mion  of  tlif  Court. 

defendant  to  puy  such  amount.  On  his  failure  so  to  do,  it 
woukl  be  equitable  to  decree  that  the  complainant  should  have 
u  lien  on  the  premises,  and  have  the  same  sold  in  satisfaction 
of  his  claim.  In  such  cases,  the  costs  are  in  the  discretion  of 
the  court,  and  it  can  make  such  order  as  will  do' justice. 

Tiie  circuit  court,  in  its  decree,  ordered  a  sale  of  the  prop- 
erty, without  first  adjusting  the  equities  between  the  parties 
as  to  the  amounts  respectively  due  to  each  of  them  for  money 
advanced  in  regard  to  the  purchase  and  other  expenses  for  the 
benefit  of  the  enterprise,  but  reserved  that  question  until  the 
master  should  produce,  in  court,  the  proceeds  of  the  sale. 
This,  we  think,  was  error.  It  is  indispensable  that  tiie  court 
should  first  adjust  the  amounts,  respectively,  due,  in  order  to 
obtain  a  basis  upon  which  to  found  an  equitable  decree  for 
the  sale  of  the  estate. 

It  appears  that  the  appellee  has  since  bought  a  tax  title  on 
the  premises,  and  also  the  equity  of  redemption  of  Johnson, 
the  mortgagor,  and  now  asks  to  have  the  amounts  paid  for  the 
same  taken  into  the  account  in  adjusting  the  equities  between 
himself  and  the  appellant. 

These  purchases  were  made  without  the  knowledge  or  con- 
sent of  the  appellant,  and  the  appellee  can  not  compel  him  to 
consent  to  the  purchase  in  aid  of  his  title,  unless  he  chooses 
so  to  do.  The  appellee  had  no  right  to  buy  up  an  outstanding 
title,  whether  it  is  good  or  bad,  and  tack  it  to  the  original 
transaction,  without  the  consent  of  the  appellant.  If  such 
was  the  rule  of  law,  he  might  buy  a  worthless  title,  at  an  un- 
reasonable price,  under  a  collusive  bargain  with  the  holder, 
for  the  purpose  of  reducing  the  share  of  the  profits  that  would 
enure  to  the  appellant  in  the  undertaking. 

In  case  he  believed  that  their  interests  would  be  jeopard- 
ized by  an  outstanding  adverse  title,  he  would  have  the  indis- 
putable right  to  buy  it  in  for  their  protection.  But  so  long, 
however,  as  the  appellee  claimed  an  interest  in  the  premises, 
under  the  contract,  he  could  not  assert  the  titles  so  purchased, 
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adversely  to  the  interests  of  the  appellant  under  that  con- 
tract. It  would  be  his  duty  to  tender  such  titles  to  the  appel- 
lant, and  if  he  declined  to  assent  to  the  purchase  in  aid  of 
his  title,  for  their  common  benefit,  and  allow  what  they 
cost,  or,  at  least,  their  reasonable  value,  he  could  then,  by 
abandoning  his  claim  under  the  contract,  use  the  titles  so  ob- 
tained, to  his  own  use  and  benefit — even  adversely  to  the  title 
of  the  appellant. 

In  the  view  that  we  have  taken,  the  decree  of  the  circuit 
court  is  erroneous  and  must  be  reversed. 

It  will  be  the  duty  of  the  circuit  court  to  refer  the  cause  to 
the  master,  to  ascertain  and  report  the  amount  due  to  the  ap- 
pellant for  the  purchase  money  advanced  and  expenses  incur- 
red in  perfecting  the  title,  and  also,  for  any  permanent 
improvements  made  on  the  premises,  and  also,  for  taxes  paid, 
less  the  net  proceeds  actually  received  in  rents  from  the 
lands. 

If  the  appellant  shall  elect  to  avail  of  the  titles  purchased 
by  the  appellee,  the  court  will  direct  the  master  to  find  the 
amount  due  appellee  therefor,  and  also  the  amount  that  the 
appellee  may  have  expended  in  and  about  the  purchase,  for  the 
common  interest,  and  will  deduct  therefrom  any  amount  he 
mav  have  received  in  rents  from  the  lands.  The  master  will 
allow  the  respective  parties  interest,  at  the  rate  of  ten  per 
cent  per  annum,  on  the  amounts  by  them  advanced  in  the 
transaction. 

Upon  ascertaining  the  amounts  due  to  the  parties  on  the 
basis  suggested,  the  court  will  decree  a  sale  of  the  lands ;  and 
in  case  a  sale  can  be  effected  that  will  produce  a  profit 
over  and  above  the  amount  that  sliall  be  found  due,  out  of 
the  proceeds  the  court  will  order  and  direct:  first,  that  the 
costs  in  the  circuit  court  shall  be  paid;  second,  that  the  amounts 
that  shall  be  found  due  to  the  ])arties,  shall  be  fully  paid;  and 
third,  the  balance  shall  be  divided  equally  as  profits. 

A  reasonable  time  having  elapsed,  in  which  the  appellant, 
by  the  exercise  of  ordinary  diligence,  could  have  made  a  sale 
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of  the  property,  it  was  entirely  competent  for  the  appellee  to 
file  a  bill  to  compel  him  to  make  such  sale  ;  at  least,  to  offer 
it  at  public  sale,  to  the  end  that  he  might  be  jjermitted  to  en- 
joy his  just  share  of  the  profits.  On  the  other  hand,  if  a 
sale  could  not  be  made,  after  the  elapse  of  a  reasonable  time, 
so  as  to  realize  a  profit,  and  the  appellee  would  not  release  his 
interest  on  payment  of  whatever  amount  he  may  have  actually 
advanced,  it  would  be  competent  for  the  appellant  to  file  a  bill 
with  proper  averments,  and,  upon  satisfactory  evidence,  to  have 
a  decree  that  would  cut  off  and  forever  bar  his  interest  in  the 
premises.  Neither  party  would  be  bound  to  wait  an  unreason- 
able time  to  see  if  a  sale  could  be  effected  by  which  a  profit 
would  be  realized. 

It  is  to  the  interest  of  both  parties  to  such  a  transaction, 
that  the  relation  in  some  way  should  be  terminated.  In  case 
the  parties  can  not  mutually  agree,  we  are  of  opinion  that 
either  party,  after  the  elapse  of  a  reasonable  time,  may  have 
the  relations  dissolved,  and  the  equities  between  them  adjusted, 
filing  a  pi-oper  bill  for  that  purpose. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Decree  reversed. 


Joseph  Sherlock  et  al. 


The  Village  of  Winnetka  et  al. 

1.  CoBPORATiON — injunction.  A  court  of  equity  may  grant  relief 
against  a  municipal  corporation  as  well  as  against  a  natural  person,  in  most 
cases.  But  there  are  acts  which  a  corporation  may  do  witiiin  the  limits  of 
its  charter,  witliout  being  subject  to  the  supervision  of  any  court;  such 
acts  are  those  done  under  its  legislative  and  discretionary  powers. 
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2.  A  municipal  corporation,  in  reference  to  its  property,  stands  on  the 
same  footing  as  other  corporations.  Its  corporate  property  is  held  in  trust 
for  the  benefit  of  its  constituents,  and  it  is  bound  to  administer  such  prop- 
erty faithfully,  honestly  and  justly,  and  if  guilty  of  a  breach  of  trust  by 
disposing  of  valuable  property  without  auy,  or  for  a  nominal,  considera- 
tion, it  will  be  regarded  in  tlie  light  of  the  representative  of  a  private  indi- 
vidual or  private  corporation.  The  fact  that  the  forms  of  legislation  are 
used  in  committing  such  a  breach  of  trust,  will  not  change  the  character 
of  the  act.  Such  is  not  the  exercise  of  political  power,  delegated  for  pub- 
lic purposes,  and  exemption  from  judicial  interference  terminates  where 
legislative  action  ends. 

3.  Corporation — its  powers.  The  common  council  has  no  authority 
to  purchase  lands,  erect  buildings,  and  issue  bonds  pledging  the  corporate 
property  and  the  faith  of  the  corporation,  for  any  but  municipal  purposes. 
"Where  the  design  in  purchasing  the  land,  erecting  the  buildings  and  issu- 
ing the  bonds,  is  for  private,  to  the  exclusion  of  corporate  purposes,  and 
for  private  gain,  it  is  a  gross  breach  of  trust,  a  fraud  upon  the  law  and  the 
tax  pa)'ers  of  the  municipality,  and  a  court  of  equity  will  take  cognizance 
of  such  a  case. 

4.  Bonds  op  the  corporation — sale  of — void  The  sale  of  its  bonds 
by  a  municipal  corporation  to  the  members  of  its  council,  is  void,  irrespec- 
tive of  the  principles  of  equity  as  applied  to  persons  acting  in  a  fiduciary 
capacity,  and  independent  of  the  fact  that  it  was  a  part  of  a  scheme  to  per- 
vert the  property  of  the  corporation  from  its  legitimate  municipal  pur- 
poses to  private  ends.  Such  a  sale  is  void,  on  the  ground  that  no  man  can 
contract  with  himself.  If  a  board  of  trustees  were  to  convey  the  corporate 
property  to  themselves,  the  sale  would  be  void,  without  reference  to  its 
fairness  or  its  benefit  to  the  corporation.  So,  if  such  a  sale  is  made  to  one 
of  tlieir  members,  he  being  one  of  the  parties  contracting  with  himself. 

5.  Nor  does  it  change  the  transaction,  wliere  a  portion  of  the  trustees 
were  also  trustees  of  an  academy,  and  to  whom  the  sale  was  made,  and 
where  the  sale  was  for  the  purpose  of  fraudulently  perverting  the  coi"- 
porate  property  of  the  municipality  to  the  purposes  of  a  mere  private  en- 
terprise. 

6.  The  bonds  issued  by  the  corporation  to  its  own  members,  being  void 
in  their  hands,  they  could  not  be  enforced  for  either  principal  or  interest, 
and  nothing  could  be  due  thereon  in  their  hands;  and  it  follows  that  the 
levy  of  a  tax  for  tiieir  payment  would  be  illegal,  unjust  and  oppressive  to 
the  tax  payers. 

7.  Jurisdiction  in  equity— /or  all  purposes  in  the  suit.  It  is  a  rule 
of  equity  practice,  that  when  the  court  acquires  jurisdiction  for  one  pur- 
pose, it  will  retain  it  for  all  purposes  necessary  to  complete  justice  between 
all  parties  interested  in  the  subject  matter.  Hence  the  rule  that  all  per- 
sons in   interest  must  be  parties  in  equity. 
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8.  Multifariousness.  No  rule  or  abstract  proposition  as  to  -what 
constitutes  multifariousness,  can  be  stated.  But,  as  a  general  rule,  the 
joining  in  one  bill  distinct  and  independent  matters,  will  constitute  multi- 
fariousness. 

9.  It  is  not  multifariousness  to  make  the  collector  of  taxes  a  party  to 
have  their  collection  enjoined,  and  to  state  in  the  same  bill  the  grounds  and 
circumstances  upon  which  the  relief  is  sought.  Nor  is  it  ground  of  de- 
murrer to  allege,  in  the  same  bill,  that  the  common  council  had  passed  an 
ordinance  to  issue  bonds  of  the  municipality  for  $8000,  for  the  purpose  of 
building  a  boarding  house  for  the  use  of  an  academy,  wliicli  would  be  a 
charge  on  the  tax  payers,  to  do  which,  would  be  in  furtherance  of  a 
fraudulent  scheme  to  pervert  the  corporate  property  to  private  uses,  and  is 
germane  to  the  other  facts  stated  in  a  bill  to  restrain  the  collection  of  taxes 
imposed  by  the  common  council. 

10.  Purchase — rescission.  Where  a  municipal  corporation  has  power  to 
purchase  land  for  corporate  purposes,  and  a  purchase  is  made,  and  in  do- 
ing so  the  common  council  designed  to  pervert  it  to  private  purposes,  that 
affords  no  ground  for  cancelling  the  deed,  as  the  parties  could  not  be 
placed  in  statu  quo.  The  vendor  could  not  be  compelled  to  pay  for  the 
buildings  and  other  improvements  placed  thereon,  and  it  would  be  inequit- 
able for  him  to  get  them  without  paying  therefor. 

Appeal  from  the  Superior  Court,  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  in  the  Superior  Court  of  Cook 
county,  by  Sherlock  and  twenty-five  others,  as  property  owners 
and  tax  payers,  against  the  village  of  Winnetka,  the  Winnetka 
Academy,  and  others,  members  of  the  council  of  said  village, 
and  the  collector  thereof. 

It  appears,  from  the  allegations  of  the  bill,  and  the  acts  of 
the  general  a.ssembly  referred  to  therein,  that  the  village  of 
Winnetka  was  incorporated  by  a  special  act.  Private  Laws 
1869,  vol.  4,  p.  221. 

Section  1  of  article  2  of  the  act  provides,  that  the  municipal 
government  of  said  village  shall  be  composed  of  a  president 
and  five  trustees,  who  together  shall  constitute  the  council  of 
said  village. 

These  officers  are  made  elective.  The  same  section  provides 
for  the  election  of  a  marshal,  who  shall  be  ex  officio  collector, 
for  an  assessor,  and  other  otficers. 
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Section  1  of  article  4  provides,  that  the  council  shall  have 
power  to  purchase  land  in  said  village,  and  erect  thereon 
buildings,  and  make  other  improvements  for  an  educational 
institution  of  a  high  grade ;  to  borrow  money  for  such  pur- 
poses, and  issue  bonds  of  said  village  in  such  form  and  for 
such  amount,  and  for  such  time — not  less  than  five  years,  nor 
more  than  twenty  years — bearing  such  rate  of  interest,  not  ex- 
ceeding ten  per  cent  per  annum,  as  the  council  may  by  ordi- 
nance provide,  thereby  pledging  the  corporate  property  and  the 
faith  and  credit  of  said  village  for  the  payment  of  2>rincipal  and 
interest  of  said  bonds,  with  power  to  issue  other  similar  bonds 
in  like  manner  to  pay  or  replace  said  bonds  when  they  shall 
become  due.  Provided,  that  bonds  exceeding  in  total  amount 
of  principal  the  sum  of  $20,000,  shall  not  be  issued  in  any  one 
year ;  and,  that  the  amount  of  principal  of  said  bonds,  out- 
standing and  unpaid,  shall  not,  at  any  one  time,  exceed  the 
sum  of  ^50,000. 

The  5th  section  of  same  article  declares  the  said  village  to 
be  a  school  district,  and  the  council  to  be  ex  officio  a  board  of 
education,  and  that  in  addition  to  the  powers  which  school  di- 
rectors have  by  law,  the  council  shall  have  power  to  establish 
grade  schools,  and  a  high  school,  to  build  school  houses  for  the 
same,  and  levy  taxes  for  the  erection  and  support  of  the  same. 

Superadded  to  these  special  powers,  is  the  provision  of  sec- 
tion 4  of  article  3,  that:  '"The  council  shall  have  control  of 
the  finances  and  all  the  property,  real,  personal  and  mixed,  irilhin 
the  corporate  limits;  and  shall  have  power  witiiin  said  limits, 
by  ordinance,"  amongst  other  things,  "to  provide  for,  or  erect, 
suitable  buildings  for  the  use  of  said  village  and  its  officers." 

It  appears,  from  the  allegations  of  the  bill,  that  the  "educa- 
tional institution  of  a  high  grade,"  mentioned  in  said  section  1 
of  article  4,  is,  in  fact,  the  Winnetka  academy,  for  the  incor- 
poration of  which  an  act  was  passed  at  the  same  session  ot  the 
legislature  which  passed  the  act  for  incorporating  said  village. 
Private  Laws  1869,  vol.  1,  p.  34.  The  corporators  named  in 
the  first   section  of   the    last   mentioned  act,  were  Timothy 
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Wright,  Artemus  Carter,  E.  M.  Groves,  Oliver  W.  Belden, 
David  P.  AN'ilder,  B.  Blake,  O.  S.  Goss,  Thomas  Bassett  and 
James  L.  Wilson. 

The  second  section  provides,  that  the  concerns  of  the  cor- 
poration should  be  managed  by  a  board  of  nine  trustees.  The 
3d  section  declared,  that  the  persons  named  in  the  1st  sec- 
tion should  constitute  the  first  board,  and  hold  their  office 
for  two  years,  and  until  their  successors  were  elected  and 
qualified. 

It  also  appears  from  the  bill,  that  the  persons  composing  the 
council  of  the  village,  during  the  time  of  the  transactions  in 
question,  were  Artemus  Carter,  president,  Timothy  Wright, 
Barnum  Blake,  Julius  P.  Atwood,  Thomas  Bassett  and  O.  S. 
Goss,  trustees.  Of  the  remaining  officers,  Abram  P.  Anthony 
was  collector,  and  William  H.  Garland,  assessor. 

It  further  appears,  from  the  allegations  of  the  bill,  that  on 
the  7th  day  of  May,  1869,  the  council  passed  an  ordinance  to 
raise  money  for  the  purchase  of  a  lot,  and  making  improve- 
ments thereon,  authorizing  the  issue  of  bonds  in  the  sum  of 
^20,000,  by  the  corporation  ;  that,  on  the  2d  of  June,  1869, 
the  council,  claiming  to  act  under  said  1st  section  of  article  4 
of  village  charter,  purchased  of  said  James  L.  Wilson,  block 
50,  in  said  village,  containing  two  acres,  for  $2500,  for  the 
purpose  of  erecting  thereon,  as  was  pretended  by  them,  a 
building  for  an  academy  or  college  ;  that,  during  that  sum- 
mer, and  the  fall  of  1869,  they  did  erect  and  finish,  professedly 
for  educational  purposes,  a  large  brick  building  on  said  block, 
inclosed  the  block  with  a  fence,  and  made  other  improve- 
ments, at  an  expense  of  $11,800,  or  thereabouts;  that,  during 
the  year  1869,  but  at  what  particular  time  the  complainants 
could  not  state,  the  council  caused  to  be  issued  $18,000  of  said 
bonds,  dated  in  said  year,  payable  ten  years  after  date,  with 
interest  coupons  for  interest  thereon,  at  ten  per  cent  per  an- 
num, payable  semi-annually  at  the  First  National  Bank  in 
the  city  of  Chicago ;  that  said  bonds  were  sold  by  said  coun- 
cil at  a  discount  from  the  face,  and  yet  drew  interest  upon  the 
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whole  amount  named  in  the  bonds,  at  ten  per  cent  per  annum; 
that  all  the  consideration  received  by  said  village  for  said 
$18,000  of  bonds,  was  the  price  of  said  lot,  being  $2500,  and 
$11,800,  or  thereabouts,  the  cost  of  said  improvements,  mak- 
ing in  all  $14,300,  or  thereabouts ;  that  the  difference  of 
$3700,  or  thereabouts,  was  allowed  by  said  council  as  discount 
or  shave  money  in  getting  the  bonds  cashed  ;  that  said  coun- 
cil sold  all,  or  nearly  all,  of  said  bonds,  to  the  individual  mem- 
bers of  said  council ;  that  AVilson  was  paid  in  bonds,  in  whole 
or  in  part,  for  said  lot,  and  the  balance  of  $15,500  were  sold 
to  the  members  of  said  council,  by  the  council,  at  seventy-five 
cents  on  the  dollar,  or  thereabouts,  said  Carter  taking  the 
largest  share  of  them  at  that  rate,  or  about  that  rate,  and  said 
Goss,  Bassett  and  Wright,  taking  a  portion  of  them  ;  that  Car- 
ter, Bassett  and  Wright,  and  other  members  of  the  council, 
and  said  Wilson,  combining  together,  have  so  managed  the 
business  by  keeping  their  transactions  secret,  that  the  com- 
plainants have  been  unable  to  obtain  further  information  as 
to  the  issuing  of  the  bonds,  or  as  to  who  are  the  present  hold- 
ers thereof 

The  bill  further  alleges,  that  after  the  erection  of  said  build- 
ing on  said  block,  the  council,  about  the  30th  of  March,  1870, 
passed  an  ordinance  for  leasing  said  block  and  the  imjn-ove- 
ments  thereon,  to  said  Winnetka  academy,  for  the  term  of 
three  years  from  the  1st  of  July,  1870,  at  a  nominal  rent,  the 
condition  of  such  letting  being,  that  the  academy  should  ])ay 
all  taxes  and  assessments  on  the  property;  and  inasmuch  as 
said  building  and  grounds  are  by  law  exempt  from  taxation, 
such  letting  amounts  to  a  free  lease  of  said  premises  ;  that  said 
measure  was  adopted  by  the  vote  of  said  Atwood,  Bassett, 
Wilder  and  Wright,  and  that  said  Bassett,  Wilder  and  Wright, 
were  at  the  same  time  corporators  in  said  academy,  and  that, 
by  their  action,  they  thus  virtually  donated  the  i^se  of  said 
building  and  grounds  to  said  academy,  for  the  term  of  three 
years,  Avliich  was,  in  fact,  taking  the  property  of  the  people 
and  bestowing  it  upon  themselves,  without  consideration,  for 
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their  own  benefit  and  interest ;  that,  in  accordance  with  such 
pretended  lease,  said  academy  took  possession  of  said  premises 
July  1st,  1870,  and  have  continued  such  possession,  and  are 
conducting  a  private  school  in  said  building  for  their  own  gain 
and  benefit. 

The  bill  further  alleges,  that  said  council  have  not  used,  had 
not  intended,  and  never  have  intended,  to  use  the  lands  so 
purchased,  or  the  building  or  buildings  so  erected  thereon,  for 
an  educational  institution  of  a  high  grade,  for  corporate  pur- 
poses ;  but  that  the  same  was  designed  by  the  council  for,  and 
has  already  been  appropriated  to,  the  use  of  the  private  cor- 
poration as  aforesaid,  for  private  gain,  and  wholly  foreign  to 
the  corporate  purposes  of  said  village  ;  that,  on  the  7th  of 
October,  1870,  the  council  passed  an  ordinance  directing  the 
levy  of  a  tax  of  thirteen  mills  on  a  dollar  of  the  assessed  value 
of  real  and  personal  property,  eight  mills  of  which  is  on  ac- 
count of  said  bonds,  and  to  pay  the  interest  thereon  ;  that  a 
warrant  had  been  issued  for  the  collection  of  said  tax,  and 
placed  in  the  hands  of  said  Abram  P.  Anthony,  collector,  who 
threatens  to  collect  said  tax  by  levying  on  the  property  of 
complainants,  and  that  said  collector  is  insolvent. 

The  bill  also  alleges,  that  the  assessor  completed  the  assess- 
ment of  property,  real  and  personal,  for  the  year  1870,  in  said 
village,  including  the  property  of  complainants  ;  had  signed 
and  returned  the  list  to  the  council  about  August  1st,  1870  ; 
that,  in  said  list,  he  had  assessed  the  property  of  the  Chicago 
&.  Milwaukee  Railway  Company,  on  track,  $11,500;  on  roll- 
ing stock,  §8700;  that,  on  September  21,  1870,  the  council 
directed  their  clerk  to  change  said  list,  making  a  total  reduc- 
tion of  the  assessment  of  the  property  of  said  company,  for 
the  purposes  of  taxation,  of  $4700,  and  also  directed  the  clerk 
to  make  a  reduction  of  $550  from  the  assessed  valuation  of  the 
personal  property  of  O.  S.  Goss,  one  of  the  members  of  the 
council,  which  was  accordingly  done.  But  the  bill  does  not 
allege  that  the  property  assessed  as  to  which  the  reduction 
was  made,  was  subject  to  taxation  by  the  village  authorities, 
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or  that  Goss  participated,  as  member  of  the  council,  in  order- 
ing the  reduction  as  to  his  property. 

The  bill  also  alleges  that  said  council  have  already  taken 
action  towards  -building  a  large  boarding  house  adjoining  said 
academy,  on  block  50,  and  have,  by  ordinance,  provided  for 
issuing  additional  bonds  of  said  village  to  the  amount  of  $8000 
for  that  purpose  ;  charges  that  the  proceedings  of  said  council 
and  said  academy,  as  therein  before  set  forth,  and  the  pro- 
posed erection  of  said  boarding  house,  and  the  issuing  of 
bonds,  etc.,  are  fraudulent,  illegal  and  unjust,  as  against  com- 
plainants as  tax  payers  ;  the  bill  was  sworn  to,  praying  for  an 
injunction  and  relief;  a  temporary  injunction  was  awarded  ; 
defendants  entered  their  appearance,  and  interposed  a  general 
demurrer,  which  was  sustained,  the  injunction  dissolved,  bill 
dismissed,  and  damages  awarded  against  complainants  for  su- 
ing out  the  injunction.  Complainants  brought  the  case  to  this 
court  by  appeal,  and  assign  for  error  the  rulings  of  the  court 
as  stated. 

Mr.  George  Scovill,  for  the  appellants. 

Mr,  J.  P.  Atwood  and  Mr.  S.  A.  Irwin,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  bill  in  this  case  is  not  very  artificially  drawn,  but  up- 
on a  critical  examination  of  it,  we  find  the  defects  to  be  simply 
the  want  of  chronological  order  in  the  statement  of  facts,  and 
of  logical  order  in  the  arrangement  of  the  matters  of  its  con- 
tents. Notwithstanding  these  defects  in  form,  we  find  facts 
scattered  through  it,  sufficiently  stated  to  entitle  the  complain- 
ants to  relief,  and  the  gravamen  of  the  whole  is  very  apparent. 
The  substance  of  the  matters  alleged  is,  that  while  the  council 
were  authorized  by  section  1  of  article  4  of  the  charter,  to  pur- 
chase land  and  erect  buildings  thereon  for  an  educational  in- 
stitution of  a  high  grade,  to  borrow  money,  issue  bonds  and 
levy  taxes  for  that  purpose,  still,  such  institution  was  designed 
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by  the  act  to  be  for  corporate  uses  only,  or  else  that  portion  of 
the  act  must  be  held  unconstitutional  and  void ;  that  the  coun- 
cil, though  pretending  to  act  under  the  authority  of  this  act, 
purchased  the  land  and  erected  the  building  thereon,  as  set 
forth,  with  the  original  design  of  not  having  the  same  appro- 
priated to  the  corporate  uses  of  the  village  as  an  institution  of 
learning,  but  of  directly  appropriating  it  to  private  use,  for  the 
purposes  of  private  gain  and  emolument — a  portion  of  the 
members  of  the  council  being  incorporators  and  trustees  of  the 
Winnetka  academy  ;  that,  in  pursuance  of  such  design,  the 
land  was  purchased  of  one  of  the  trustees  of  the  academy,  and 
the  building  and  other  improvements  placed  upon  it;  bonds  of 
the  village  were  issued  to  the  amount  of  $18,500,  bearing  ten 
per  cent  interest,  payable  semi-annually  at  a  national  bank  in 
Chicago  ;  $2500  of  these  bonds  were  delivered  to  the  trustee 
of  the  academy  of  whom  the  land  was  purchased,  in  payment 
thereof.  The  balance  of  $15,000  in  bonds,  the  council  sold 
at  the  rate  of  seventy-five  cents  on  the  dollar,  to  certain  indi- 
vidual members  of  the  council,  of  which  Carter,  the  president 
of  the  council,  took  the  largest  share.  Three  members  of  the 
council  being  also  trustees  of  the  academy  corporation,  the 
council  passed  an  ordinance  to  lease  said  land,  and  the  build- 
ings and  improvements  so  purchased  and  constructed  by  said 
bonds,  or  their  proceeds,  to  said  academy — a  private  corpora- 
tion, to  be  carried  on  as  such,  for  private  gain,  for  the  term  of 
three  years,  upon  condition  that  such  academy  corporation 
should  pay  all  taxes  and  assessments,  when  such  land  and 
property  were  not  legally  liable  to  taxation — the  three  mem- 
bers of  the  council,  who  were  trustees  of  the  academy,  voting 
for  said  ordinance  at  its  passage. 

Then,  as  a  crowning  act,  the  council,  while  certain  of  its 
members  were  purchasers  of  these  bonds  at  a  sale  by  the  coun- 
cil, and  must  be  presumed,  in  the  absence  of  anything  to  the 
contrary,  to  be  still  the  holders  of  them,  passed  an  ordinance 
directing  the  levy  of  a  tax  upon  the  inhabitants  of  the  village, 
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and  owners  of  property  therein,  to  pay  themselves  the  interest 
upon  said  bonds. 

Nor  is  this  all.  The  bill  alleges,  and  we  are  bound  to  take 
all  allegations  of  fact  well  pleaded  as  admitted  by  the  demur- 
rer, that  the  council  are  about  to  erect  a  boarding  liouse  on 
said  land,  for  the  use  of  said  academy,  and  to  that  end  have 
passed  an  ordinance  to  issue  the  bonds  of  the  village  to  the 
amount  of  $8000  for  that  purpose. 

Such,  substantially,  are  the  grounds,  presented  by  the  bill, 
for  prevention  and  relief.  The  court  below  sustained  a  gen- 
eral demurrer  to  the  bill,  dismissed  it,  dissolved  the  tempo- 
rary injunction  which  had  been  allowed  and  issued  upon  it, 
and  awarded  damages  against  complainants  for  having  ob- 
tained the  injunction. 

Relief  may  be  granted  by  courts  of  equity  against  a  muni- 
cipal corporation,  as  well  as  against  a  natural  person.  The 
first  section  of  the  charter  of  the  "village  of  AYinnetka"  de- 
clares "that  by  said  name,  the  corporation  may  stie  and  be  sued 
in  all  courts  of  law  and  equity  in  this  State." 

There  are  some  acts  which  a  municipal  corporation,  while 
acting  within  the  limits  of  its  charter,  may  do,  without  being 
subject  to  the  supervision  of  any  court.  Such  acts  are  those 
done  under  its  legislative  and  discretionary  powers. 

The  question  as  to  the  true  boundary  line  between  exemp- 
tion from  supervision,  and  liability  to  it,  has  received  a  thor- 
ough and  critical  examination  in  the  courts  of  New  York. 
Milhau  V.  Sharp,  15  Barb.  194;  Davis  v.  J\[ayor,  1  Duer,  453. 
In  these  cases,  it  was  held  that  a  municipal  corporation,  in  ref- 
erence to  its  private  property,  stands  upon  the  same  footing  of 
other  corporations ;  that  its  corporate  pro})erty  is  held  in  trust 
for  the  benefit  of  its  constituents,  and  the  corporation  is  bound 
to  administer  such  property  faithfully,  honestly  and  justly,  and 
if  it  is  guilty  of  a  breach  of  trust  by  disposing  of  its  valuable 
property,  without  any,  or  for  a  nominal,  consideration,  it  will 
be  regarded  in  the  same  light  as  if  it  were  the  representative 
of  a  private  individual,  or  of  a  private  corporation  ;  that  the 
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mere  fact  in  such  a  case,  that  the  forms  of  legislation  are  used 
in  committing  such  breach  of  trust,  Avill  make  no  difference  in 
the  character  of  the  act.  It  will  not  be,  in  any  sense,  the  ex- 
ercise of  a  political  power  delegated  for  public  purposes,  and 
the  privilege  of  exemption  from  judicial  interference  termi- 
nates where  legislative  action  ends. 

See,  also,  Attorney  General  v.  Utica  Insurance  Co.  2  Johns. 
Ch.  R.  389. 

The  council  had  no  authority  to  purchase  land,  erect  build- 
ings, and  issue  bonds  pledging  the  corporate  property,  and  the 
faith  and  credit  of  the  corporation,  for  any  but  corporate  pur- 
poses. If  the  original  design  was,  as  is  alleged,  and  which  the 
facts  stated  seem  to  warrant,  to  purchase  the  land,  erect  the 
building  and  issue  the  bonds,  for  private  uses,  to  the  exclusion 
of  corporate  purposes,  and  for  private  gain,  it  was  a  gross 
breach  of  trust,  a  fraud  upon  the  law  and  the  tax  payers  of 
the  village,  and  a  court  of  equity  should  take  cognizance  of 
the  case,  by  virtue  of  its  inherent  jurisdiction  over  fraud  and 
trusts. 

The  sale  of  the  bonds  of  the  village,  by  the  council  to  its 
own  members,  was  void,  irrespective  of  the  principles  of  equi- 
ty applied  to  the  dealings  of  parties  holding  a  fiduciary  rela- 
tion to  each  other,  or  of  considerations  arising  from  the  fact 
that  it  was  part  of  a  scheme  to  pervert  the  property  of  the 
corporation  from  its  legitimate  corporate  uses  to  mere  private 
ends.  It  was  void,  on  the  ground  that  no  man  can  contract 
with  himself. 

"It  is  said  that  the  contracts  of  trustees  are  of  two  classes  : 
One  class  consists  of  contracts  made  by  trustees  with  them- 
selves, or  with  a  board  of  trustees  or  directors  of  which  they 
are  members.  These  contracts  are  void,  from  the  fact  that  no 
man  can  contract  with  himself  If,  therefore,  a  board  of  di- 
rectors should  convey  all  the  property  of  a  corporation  to 
themselves,  the  conveyance  would  be  void  without  any  inquiry 
into  its  fairness,  or  whether  it  was  beneJScial  to  the  corpor- 
ation or  not;  and  the  same  rule  applies,  if  a  board  of  directors 
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convey  the  property  of  a  corporation,  or  any  part  of  it,  to 
one  of  their  members,  he  being  one  of  the  trustees  negotiating 
the  contract  with  himself."  Perry  on  Trusts,  sec.  207,  and 
cases  cited  in  notes  supporting  the  text. 

And  inasmuch  as  three  members  of  the  village  council  were 
also  trustees  of  the  academy,  and  participated  in  negotiating 
the  contract  for  the  lease  from  the  former  to  the  latter,  it  is 
difficult  to  perceive  any  reason  why  that  transaction  does  not 
also  fall  within  the  principle  of  the  authorities  holding  void 
a  contract  made  by  trustees  with  a  board  of  trustees  or  direc- 
tors of  which  they  ar6  members.  However  that  may  be,  the 
contract  should,  under  the  circumstances  stated  in  the  bill,  be 
held  void,  on  the  ground  of  its  being  a  fraudulent  perver- 
sion of  the  private  pro])erty  of  the  village,  held  in  trust  for 
corporate  uses,  from  such  uses,  to  those  of  a  mere  private; 
enterprise. 

It  follows,  from  the  views  expressed,  holding  the  sale  of  the 
bonds  by  the  council  to  its  own  members  to  be  void,  that 
such  bonds  could  not  be  enforced  in  the  hands  of  such  hold- 
ers, for  either  principal  or  interest,  and  this,  upon  the  ground 
that,  the  sale  being  void,  there  was  nothing  due  to  such  sup- 
posed holders.  If  no  interest  was  due  upon  the  bonds  in 
such  hands,  then  it  also  follows  that  the  levy  of  the  tax  by  the 
council  to  pay  it,  w^as  illegal,  unjust  and  oppressive,  as  to  the 
tax  payers. 

It  is  insisted,  on  behalf  of  appellees,  that  the  demurrer  to 
the  bill  was  properly  sustained,  on  the  ground  of  multifarious- 
ness. No  such  cause  is  assigned  by  the  demurrer,  and  we 
shall  not  stop  to  investigate  the  question  of  practice,  whether 
the  specification  of  this  ground  was  indispensable  ;  for  we  are 
of  opinion  that  the  bill  is  not  obnoxious  to  demurrer  for 
that  cause,  even  if  it  had  been  specified. 

It  is  an  established  rule,  that  where  chancery  takes  juris- 
diction for  one  purpose,  it  will  retain  it  for  all  purposes  neces- 
sary to  complete  justice  between  all  parties  interested  in  the 
subject  matter.     The  policy  of  the  rule  is,  the  prevention  of 


\ 


1871.]  Sherlock  et  aZ.  v.  Village  of  Winnetka  et  al.       401 

Opinion  of  llie  Court. 

a  multiplicity  of  suits,  and  from  it  has  sprung  the  other  rule, 
which  requires  all  persons  interested  to  be  made  parties  ;  so, 
that  to  do  adequate  and  complete  justice  between  all  parties 
interested,  may  be  said  to  be  a  prevailing  motive  of  equity. 
This  motive,  .ogether  with  a  conceded  absence  of  technical 
rules  in  respect  to  the  statements  of  the  bill,  has  ever  afforded 
a  fruitful  source  of  perplexing  questions  as  to  the  proper  unity 
of  the  matters  set  forth,  their  relations  to  persons  and  to  each 
other.  As  civilization  advances,  and  the  subtlety  of  the  hu- 
man intellect  increases,  the  transactions  of  maukind  become 
more  complicated  ;  but,  from  a  variety  of  causes,  attention  to 
the  principles  of  correct  pleading  seems  to  become  more  lax. 
From  these  causes,  the  difficulty  of  the  questions  mentioned 
seems  to  continually  increase. 

It  was  said  by  Lord  Cottenham,  that  it  was  utterly  impos- 
sible, upon  the  authorities,  to  lay  down  any  rule  or  abstract 
proposition,  as  to  what  constitutes  multifariousness,  which  can 
be  universally  applicable.  1  Dan.  Ch.  Pr.  384.  So  our  own 
great  equity  judge :  "The  conclusion,"  says  Story,  ''to  w'hich 
a  close  survey  of  all  the  authorities  will  conduct  us,  seems  to 
be  that  there  is  not  any  positive,  inflexible  rule,  as  to  what,  in 
the  sense  of  courts  of  equity,  constitutes  multifariousness, 
which  is  fatal  to  a  suit,  on  demurrer."  Story  Eq.  PI.  sec.  539. 
Still,  in  the  same  work,  sec.  271,  he  gives  the  following  defi- 
nition :  ''By  multifariousness  in  a  bill,  is  meant  the  improperly 
joining  in  one  bill,  distinct  and  independent  matters,  thereby 
confounding  them ;  as,  for  example,  the  writing  in  one  bill  of 
several  matters  perfectly  distinct  and  unconnected,  against  one 
defendant,  or  the  demand  of  several  matters  of  a  distinct  and 
independent  nature  against  several  defendants  in  the  same 
bill." 

The  charge  of  multifariousness  is  based,  in  this  case,  princi- 
pally upon  the  fact  of  making  the  collector  a  party,  and  the 
matters  alleged  as  ground  for  restraining  the  enforcement  of 
the  tax  warrant  in  his  hands. 
26— 59th  III. 
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This  was  not  a  distinct,  independent  matter.  The  tax  Avar- 
rant  was  the  very  instrument  by  which  the  wrong  was  to  be 
consummated.  The  illegal  sale  of  the  bonds,  by  the  council 
to  its  own  members,  to  raise  money  to  pay  for  property  which 
they  were  appropi-iating  to  private  use,  and  levying  a  tax  to 
pay  themselves  interest  upon  such  bonds,  were  the  matters  set 
forth,  showing  tlie  wrong  and  oppression  of  the  tax  payers. 
Making  the  collector,  who  had  the  warrant  for  the  collection 
of  this  tax,  a^party,  was  upon  the  same  principle  that  a  defend- 
ant to  a  judgment,  who  should  file  a  bill  to  set  it  aside  for 
fraud,  would  be  compelled  to  make  the  sheriff  a  party,  if  an 
execution  was  in  his  hands,  upon  the  judgment,  although  the 
latter  in  no  manner  participated  in  tlie  original  fraud. 

So,  also,  the  allegations  of  the  bill  that  the  council  were 
proceeding  to  erect  a  boarding  house  for  the  use  of  the  acad- 
emy, and  for  that  purpose  had  passed  an  ordinance  to  issue 
bonds  of  the  village  to  the  amount  of  $8000,  which  would  be 
a  charge  upon  the  property  of  tax  payers.  To  build  such  a 
boarding  house,  would,  under  the  facts  stated,  be  an  act  in 
furtherance  of  the  fraudulent  scheme  of  appropriating  the  pri- 
vate property  of  the  corporation,  held  in  trust  for  corporate 
uses,  to  private  uses,  and  is  so  connected  Avith  the  substantive 
matter  of  the  bill,  that,  as  a  branch,  it  must  perish  with  the 
trunk. 

We  are  of  opinion,  however,  that  the  facts  stated  in  regard 
to  the  alleged  diminution  of  valuation  by  the  assessor,  of  prop- 
erty assessed,  are  not  sufficient  to  defeat  the  whole  tax.  There 
is  no  allegation  that  the  property  in  respect  to  which  the 
council  directed  the  clerk  to  make  the  diminution,  Nvas  subject 
to  taxation  by  the  village  authorities,  or  that  Goss,  as  a  mem- 
ber of  the  council.  partici])attd  in  having  the  change  made  as 
to  his  propch'ty. 

Nor  is  there  a  case  sliuwn  for  rescinding  the  purcliase  of 
block  50  from  Wilson.  Improvements  have  been  made  upon 
tlie  land  at  great  expense.  Authority  was  given  by  the  village 
charter    to    purchase   the    land    and    erect   the    building   for 
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corporate  uses ;  so  that  the  purchase  was  not  made  without 
authority.  Even  if  the  members  of  the  council  designed,  from 
the  beginning,  to  pervert  the  land  and  building  to  private 
uses,  for  their  own  private  benefit,  and  there  was  fraud  in  the 
|>urchase,  the  contract  with  Wilson  should  not  be  rescinded, 
because  the  parties  can  not  be  placed  in  statu  quo.  He  can 
not  be  comj^elled  to  take  the  building  and  pay  for  it,  and  it 
would  be  inequitable  for  him  to  have  it,  as  he  would  if  he 
took  his  land  back,  without  paying  for  it.  If  the  village  cor- 
})oration  have  title  to  the  land,  neither  Wilson  nor  the  indi- 
vidual members  of  the  council  can  ask  to  have  it  divested. 
As  to  the  equities  between  the  corporation  and  the  individual 
members  of  the  council  who  illegally  assumed  to  purchase  the 
bonds,  we  express  no  opinion,  but  simply  hold,  that  as  the 
facts  appear  in  this  record,  such  sale  was  void,  and  no  title 
acquired  by  it ;  that  the  tax  levied  to  pay  the  interest  on  the 
bonds  was  illegal,  and  to  that  extent  the  collector  should  be 
restrained  in  the  execution  of  the  tax  warrant ;  that  the  appro- 
priation of  the  private  property  of  the  corporation,  held  in 
trust  for  corporate  uses,  to  the  mere  private  uses  disclosed  by 
the  bill,  was  a  fraud  and  breach  of  trust  which  calls  for  the 
interference  of  a  court  of  equity  ;  that  the  bill  is  not  bad  for 
multifariousness,  and  as  it  contains  matters  showing  fraud  and 
breach  of  trust,  it  can  properly  be  met  only  by  answer. 

For  these  reasons,  the  decree  and  order  of  the  court  below 
sustaining  the  demurrer,  dismissing  the  bill  and  awarding 
damages,  will  be  reversed  and  the  cause  remanded,  with  direc- 
tions to  that  court  to  overrule  the  demurrer  and  permit  the 
defendants  to  answer. 

Decree  reversed. 
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Syllabus.     Stat^■nlellt  of  the  case. 

Thomas  A.  Jackson  et  al. 

V. 

George  P.  Spink. 

1.  Sheriff's  sale — voidable — adjourned.  A  sheriff,  after  giving  tlie  re- 
quisite notice  of  time  and  place  of  the  sale  of  land,  under  an  execution, 
and  on  the  day  named  in  the  notice,  at  the  request  of  plaintiff's  attoiiiey, 
adjourned  the  sale  for  one  day,  when  the  property  was  offered  and  bid  in  by 
the  plaintiff  in  execution,  and  after  receiving  a  deed,  the  land  was  sold  to 
third  persons,  and  by  mesne  convej^ances  came  to  defendant:  Held,  that 
such  an  adjournment  did  not  render  the  sale  void,  but  voidable  by  appro- 
priate proceedings  commenced  in  apt  time. 

2.  Same — ratification — waiver  of  irregularities.  The  acquiescence  in 
such  a  sale,  by  the  defendant  in  execution,  for  about  seven  years,  must  be 
regarded  as  a  ratification  of  the  irregularity  in  the  sale,  and  the  heirs  of 
the  defendant  in  execution  can  not  take  advantage  of  the  non-compliance 
with  the  statute  in  making  the  sale.  Nor  can  such  an  irregularity  be 
urged  in  a  collateral  proceeding. 

3.  This  irregularity,  like  the  failure  to  sell  in  smaller  tracts  when  land 
is  susceptible  of  division,  or  selling  tlie  land  on  which  the  debtor  resides 
before  his  other  lands  have  been  sold,  may  be  waived  by  the  execution 
debtor. 

4.  Same — return  of  sale  not  essential.  It  is  not  necessary  to  the  validity 
of  the  sale  of  real  estate,  that  the  officer  should  make  a  return  of  the  sale 
on  the  execution.  The  law  does  not  require  it.  The  purchaser  may  rely 
upon  the  judgment,  the  execution  and  the  sheriff's  deed.  His  title  will  not 
be  affected  by  an  imperfect  return,  or  the  want  of  a  return.  The  deed  is 
evidence  that  the  law  has  been  complied  with, until  the  contrary  is  shown. 
The  cases  of  Thornton  v.  Boyden,  31  111.  200,  and  Botsford  v.  0' Conner,  57 
111.  72,  cousidei'ed  and  limited. 

5.  CEiyriFiCATE  of  regider  of  land  office — iiUs  subject  to  levy  and  sale. 
The  certificate  of  the  register  of  the  United  States  land  office,  ()Fliie  eutjy 
of  land,  confers  such  a  title  on  the  purchaser  as  may  be  levied  upon  and 
sold  under  attachment  or  execution.  Although  he  may  not  technically 
own  the  fee,  he  has  such  a  title  as  is  liable  to  such  a  sale. 

Appkal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
John  G.  IIogehs,  Judge,  presiding. 

,  This  was  au  action  of  ejectment,  brought  by  Thomas  A. 
Jackson,  Jonathan  Jackson,  Oliver  Jackson  and  Mary  Jack- 
son Griener,  in    the  circuit   court   of   Cook   county,   against 
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George  P.  S[)ink,  for  the  recovery  of"  a  tract  of  land  in  Cook 
county.  The  cause  was  tried  by  the  court  without  a  jury,  by 
coijsent. 

Plaintiffs  read  in  evidence,  register's  certificate  of  the  entry 
of  the  land  in  controversy,  by  Henry  S.  Handy  ;  the  pro- 
ceedings in  an  attachment  suit,  by  Henry  Green  against  Han- 
dy, in  the  circuit  court  of  Cook  county,  resulting  in  a  judgment; 
a  special  execution  ordering  the  sale  of  the  land,  and  certifi- 
cate of  purchase  by  the  plaintiff  in  execution  ;  a  deed  from 
the  sheriff' to  Levi  Green,  the  assignee  of  the  sheriff's  certifi- 
cate of  sale,  and  mesne  conveyances  from  him  to  the  father  of 
the  plaintiffs.  It  was  agreed,  on  the  trial,  that  the  United 
States  Government  issued  a  patent  to  Handy  on  his  entry  for 
the  land. 

The  plaintiffs  proved  the  death  of  their  father,  and  their  heir- 
ship. They  proved  payment  of  taxes  under  the  deed  to  their 
father  as  claim  and  color  of  title,  etc.  The  court  below  found 
the  issues  for  the  defendant,  and  after  overruling  a  motion  for 
a  new  trial,  rendered  judgment  against  the  plaintiffs,  from 
which  they  prayed  and  perfected  an  appeal  to  this  court. 

Messrs.  Scammon,  McCagg  &  Fullp:r,  for  the  appellants. 
Mr.  John  Borden,  for  the  appellee. 

Mr.   Justice   Thornton   delivered   the    opinion    of   the 

Court : 

• 

Appellants  brought  their  action  of  ejectment  in  the  court 
below,  and  failed  in  the  suit. 

We  shall  not  consider  the  right  to  recover  under  the  eighth 
section  of  the  conveyance  act,  by  proof  of  color  of  title  made 
in  good  faith,  payment  of  taxes  and  possession. 

The  chief  question  is,  the  goodness  of  the  paper  title  of  the 
plaintiffs. 

Two  objections  are  taken  to  the  sheriff's  deed.  It  is  urged 
that  it  is  void  : 


406  Jackson  et  al.  v.  Spink.  [Sept.  T., 

Opinion  of  tlie  Court. 

First.  Because  of  the  adjournment  of  the  sale,  by  the  sher- 
iff, for  one  clay,  at  the  request  of  the  attorney  of  the  plaintiff 
in  the  execution.  , 

Second.  Because,  at  the  time  the  writ  of  attachment  was 
levied  upon  the  land,  the  defendant  in  the  writ  had  only  a  reg- 
ister's certificate  as  evidence  of  title. 

The  plaintiffs  in  the  ejectment  suit  are  the  heirs  of  Jack- 
son. He  purchased  of  Ogden  and  Jones,  and  they  of  the 
grantee  in  the  sheriffs  deed. 

The  defendant  was  in  possession  of  the  land,  and  claimed 
title  under  the  heirs  of  the  defendant  in  the  execution. 

The  plaintiff  in  the  execution  was  the  purchaser  at  the 
sale ;  and  the  defendant  therein  survived  the  sale  over  seven 
years,  but  never  complained  of  the  irregularity,  nor  made  any 
motion  to  set  it  aside. 

Was  the  sale  void,  or  only  voidable  ? 

The  statute  which  we  are  now  asked  to  construe,  pro- 
vides that  no  lands  shall  be  sold,  by  virtue  of  any  execution, 
"  unless  the  time  and  place  of  holding  such  sale  shall  have 
been  previously  advertised,  for  the  space  of  twenty  days,  by 
putting  up  written  or  printed  notices  thereof,  in  at  least  three 
of  the  most  public  places  in  the  county  where  the  lands  may 
be  situated,  specifying  the  name  of  the  plaintiff  and  defend- 
ant in  the  execution,"  and  also  describing  the  land  with  suffi- 
cient certainty;  and  if  the  officer  should  sell  otherwise  than  in 
the  manner,  or  without  the  notice,  provided,  he  shall  forfeit^ 
$50  for  every  offense ;  but  no  such  offense,  nor  any  irregu- 
larity, shall  affect  the  validity  of  the  sale,  unless  it  shall  be 
made  to  appear  that  the  purchaser  had  notice  of  the  irregu- 
larity.    R.  S.  1845,  p.  302,  sec.  11. 

If  it  had  been  the  intention  of  the  legislature  to  declare  all 
sales  void,  on  account  of  the  mere  omissions  of  the  officer,  in 
the  discharge  of  his  duty,  the  addition  of  a  few  words  would 
have  accomplished  the  object. 

To  ascertain  the  legislative  intent,  we  must  look  at  the  en- 
tire act.     Upon  a  careful  reading  of  the  chapter  under  cousid- 
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eration,  it  will  be  seen  that  there  was  a  studied  avoidance  to 
declare  any  act  of  the  sheriff  void  for  neglect  of  duty. 

Besides  the  requirement  as  to  notice  of  the  sale,  the  sher- 
iff is  required  to  indorse  upon  every  execution  the  time  of 
reception;  to  exhaust  the  other  lands  of  the  debtor,  before  a 
levy  upon  the  lands  on  which  he  may  reside,  or  his  personal 
property  ;  and  to  sell  the  real  estate  in  separate  parcels,  when- 
ever it  is  susceptible  of  division.  But  it  is  not  said  that  the 
omission  to  follow  any  of  these  directions,  shall  make  the  sale 
a  nullity.  This  silence,  coupled  with  the  provision  that  the 
officer  shall  be  subject  to  a  forfeiture  for  non-compliance, 
strongly  indicates  that  these  requirements  are  merely  direc- 
tory to  the  officer. 

A  failure  to  make  the  proper  indorsement,  or  to  sell  in 
proper  sub-divisions,  would  not  vitiate  a  sale,  after  long  acqui- 
escence by  the  debtor;  but  there  must  be,  within  a  reasonable 
time,  a  direct  application  by  the  party  injured,  to  have  it  an- 
nulled. The  language  of  the  statute  is  as  positive^  in  these 
instances,  as  in  regard  to  the  notice  of  the  sale. 

Look  at  the  effect  upon  judicial  sales,  if  the  law  be  de- 
clared that  they  are  void  for  want  of  the  exact  notice  required. 
Persons  would  be  deterred  from  bidding  if  they  were  bound  to 
prove  a  strict  observance  of  the  statute,  and  the  consequence 
would  be,  that  property  must  be  greatly  sacrificed,  or,  perhaps, 
sales  entirely  checked.  Parties  would  not  purchase  if  they 
knew  that  they  were  compelled,  in  order  to  maintain  a  title, 
to  prove  the  performance  of  every  duty  imposed  upon  the  offi- 
cer. The  necessary  consequences  would  be  injurious  to  both 
the  creditor  and  the  debtor. 

There  is  neither  complaint  nor  proof,  in  this  case,  that  the 
land  did  not  sell  for  its  full  value.  If  any  injury  resulted,  it 
was  to  the  defendant  in  the  execution.  He  had,  unquestiona- 
bly, the  right,  upon  application  and  notice  in  apt  time,  to  have 
the  sale  set  aside;  or  he  had  his  remedy  against  the  sheriff",  if 
damnified  by  his  conduct.  He  has  never  been  heard  to  mur- 
mur ;  but  with  full  knowledge  of  the  judgment,  he  acquiesced 
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in  the  sale  to  the  time  of  his  death — more  tlian  seven  years 
thereafter.  His  lieirs  and  tlieir  grantee  ought  to  be  precluded 
from  claiming  any  benefit  ari««ing  from  the  irregularity,  in  this 
action  of  ejectment. 

The  plaintiffs  in  this  suit,  remote  grantees  of  the  purchaser 
at  the  sheriff^s  sale,  were  purchasers,  in  good  faith,  for  a  val- 
uable consideration,  and  had  the  right  to  rely  upon  the  long 
and  silent  submission  of  the  defendant  in  the  execution,  to  the 
alleged  neglect  of  the  officer,  as  an  acknowledgment  that  the 
title  was  unquestioned. 

The  very  language  of  the  ^?'oi7so,  attached  to  section  eleven, 
shows,  conclusively,  that  the  legislature  did  not  intend  to  de- 
clare the  sale  void  on  account  of  any  irregularity  of  the  offi- 
cer. The  language  is:  "Provided,  however,  that  no  such  of- 
fense, nor  shall  any  irregularity  on  the  part  of  the  sheriff,  or 
other  officer,  having  the  execution,  be  deemed  to  affi^ct  the 
validity  of  any  sale  made  under  it,  unless  it  shall  be  made  to 
appear  that  the  purchaser  had  notice  of  such  irregularity." 

The  meaning  of  this  proviso  is  plain.  It  says,  in  express 
terms,  that,  if  there  be  no  notice  to  the  purchaser  of  the  omis- 
sion of  the  officer,  the  sale  shall  not  be  affected  thereby. 

The  mere  non-compliance,  then,  with  the  statute,  does  not, 
of  itself,  make  the  sale  a  nullity  ;  there  must  be  coupled  with 
it,  notice  to  the  purchaser. 

In  one  contingency,  the  sale  is  nat  void — not  even  voidable. 
Did  the  legislature  intend  that  the  same  irregularity  should 
make  the  sale  an  absolute  nullity,  if  there  wei-e  notice  to  the 
purchaser,  but  should  not  disturb  it  if  there  were  none? 

We  think  not.  The  meaning  of  the  statute  is,  that,  where 
an  irregularity  exists,  known  to  the  purchaser,  the  debtor 
may,  within  a  reasonable  time,  either  by  motion  or  bill  in 
chancery,  according  to  circumstances,  have  the  sale  set  aside. 

Counsel  for  appellee  assumes,  that,  in  order  to  sustain  a 
sheriff''s  deed,  besides  the  judgment  and  execution,  a  return 
uj)on  the  execution  must  be  shown.  Such  is  not  the  law.  The 
purchaser  has  the  right  to  rely  upon  his  judgment,  execution 
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and  levy  upon  the  property,  and  his  deed.  He  can  not  be  af- 
fected by  an  imperfect  return,  or  by  the  fact  that  no  return 
whatever  was  made.  The  statute  says  that  the  deed  sliall  be 
evidence  that  the  law  has  been  complied  with,  until  the  con- 
trary be  shown.  Philips  v.  Coffee,  17  111.  154;  Doe  ex  dem. 
Wolf  V.  Heath,  7  Black.  154  ;  Wheaton  v.  Sexton's  Lessee,  4l 
Wheaton,  503  ;  Kinney  v.  Knoebel,  47  111.  417. 

It  has  been  fully  settled  by  this  court,  in  cases  somewhat 
analogous  to  the  present  case,  that  a  sale  under  the  circum- 
stances is  only  voidable  ;  can  only  be  corrected  by  the  de- 
fendant in  the  execution ;  that  he  must  act  promptly,  and 
that  it  can  not  be  disturbed  in  a  collateral  proceeding.  Siui- 
yert  v.  Harber,  4  Scam.  364 ;  Philips  v.  Coffee,  supra ;  Wim- 
herlxj  V.  Hurst,  33111.  166;  Fergus  v.  Woodworth,  44  111.  374; 
Plamilton  v.  Quimhij  46  111.  90;  Nixon  v.  Cobleigh,  52  111.387; 
McConnellw.  Gibson,  12  111.  128. 

In  Trustees  v.  Snell,  19  111.  156,  it  was  held,  that  insufficient 
notice  of  the  time  of  sale  made  it  voidable  only. 

In  McCormich  v.  Wheeler,  36  111.  114,  it  was  decided,  in  an 
action  of  ejectment,  that  the  omission  to  specify  the  hour  of 
sale  in  an  advertisement  can  not  be  presented  as  an  objection 
to  the  sale,  by  third  persons,  and  that  it  did  not  make  the 
sale  void. 

In  Hamilton  v.Lubukee,  51  111.  415,  it  was  held,  that  a 
mortgagor  must  avail  himself  of  an  alleged  irregularity,  on 
account  of  a  defective  notice,  and  other  matters  aflecting  the 
sale,  in  apt  time  ;  and  that  the  sale  was  not  void,  but  voidable 
only. 

Want  of  proper  advertisements  by  the  officer,  may  be  waived 
by  the  acts  of  the  party.    Griffth  v.  Bogert,  18  How.  U.  S.  158. 

It  has  been  decided,  by  the  court  of  appeals  of  Kentucky, 
under  a  statute  requiring  notice  of  all  sales  to  be  given  by  the 
sheriff,  that  a  failure  to  advertise  according  to  law,  would  not 
make  the  sale  of  the  land  void.    Hayden  v.  Dunlap,  3  Bibb,  216. 

In  Doe  ex  dem.  Osborne  v.  Woodson,  1  Haywood,  L.  &  E., 
N.  C.  24,  it  was  held,  that  the  fact  that  there  was  not  forty 
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days'  advertisement,  or,  that  the  land  was  not  sold  until  a  day 
or  two  after  the  day  appointed,  will  not  vitiate  the  sale. 

See,  also.  Turner  v.  McCrea,  1  Nott  &  McCord,  11 ;  Jones  v. 
Fulgham,  2  Murphy,  364. 

We  have  been  referred  to  some  eases  which  hold  that  a 
deed  of  the  officer  is  void  because  the  sale  was  not  made  in 
conformity  with  the  statute. 

Curtis  V.  Swearhif/en,  Breese,  139,  and  Smith  v.  Cockrill,  6 
Wallace,  756,  are  in  conflict  with  the  view  Ave  have  taken  ;  but 
the  more  recent  rulings  of  this  court  are  in  harmony  with  the 
rule  we  have  announced  ;  and  the  statute  in  force  at  the  time 
the  case  in  Breese  was  decided,  was  wholly  different  from  the 
present  statute. 

The  facts  in  the  cases  of  Thornton  v.  Boyclen,  31  111.  200^ 
and  Botsford  v.  0' Conner,  57  111.  72,  did  not  require  the  allu- 
sion made  in  them  to  a  sheriff's  sale,  and  we  must  regard  the 
remark  as  obiter  dictum. 

The  one  was  in  regard  to  a  trustee's  sale,  the  other  an  ad- 
ministrator's sale,  and  it  is  apparent  that  the  remark  relied 
upon   was  made  merely  to  illustrate  the  principle  enunciated. 

The  second  point  can  be  more  briefly  disposed  of. 

It  is  contended  that  the  defendant  in  the  writ  of  attach- 
ment had  only  an  equitable  interest  in  the  land;  that  the 
writ  could  not  be  levied  upon  such  an  interest;  and  therefore 
no  title  passed  to  the  purchaser. 

Without  reference  to  the  facts — that  the  defendant  in  the 
writ  entered  his  appearance;  that  a  judgment  in  personam  was 
rendered,  and  that  he  had  received  a  patent  prior  to  the  ren- 
dition of  the  judgment — we  do  not  think  that  the  certificate 
of  the  register  of  the  purchase  of  the  land,  evidenced  only  an 
equitable  interest. 

The  statute  in  force  at  the  time  declared  that  the  certificate 
of  the  register  sliould  be  deemed  evidence  of  title, and  should 
be  sufficient  to  entitle  the  purchaser  to  recovery  of  tlie  posses- 
sion of  the  land,  in  any  action  ot  ejectment  or  forcible  de- 
tainer.    R.  S.  1833,  280. 
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When  the  patent  did,  in  fact,  issue,  it  related  back  to  the 
inception  of  the  right  of  the  patentee,  created  by  the  certifi- 
cate.    Stark  V.  Storr.%  6  Wallace,  402. 

The  debtor  had  a  title,  upon  which  he  could  recover  in  eject- 
ment ;  which  he  could  alienate  ;  which  could  be  sold  on  exe- 
cution; which  he  could  devise,  and  which  could  only  be 
defeated  by  a  bare  possibility. 

In  the  chapter  entitled  "  Judgments  and  Executions,"  it  is 
enacted,  that  the  lands,  tenements  and  real  estate  of  every  per- 
son shall  be  liable  to  be  sold  upon  execution;  and,  in  section 
three,  it  is  provided,  that  the  legal  holder  of  any  certificate  of 
purchase  of  lands,  from  the  United  States,  shall  be  deemed 
to  be  within  the  true  intent  and  meaning  of  the  chapter.  R. 
S.  1845,  301. 

The  attachment  law  itself,  in  the  first  section,  says  that  the 
"  lands  and  tenements"  shall  be  attached.  But  in  giving  the 
form  of  the  writ,  the  officer  is  commanded  to  ''attach  so 
much  of  the  estate,  real  and  personal,"  etc. 

In  view  of  the  entire  legislation  in  reference  to  these  cer- 
tificates, we  may  safely  hold,  that,  if  they  do  not  constitute  a 
strictly  legal  title,  they  are  entirely  different  from  a  mere  equi- 
table interest  in  land. 

A  reasonable  construction  must  be  given  to  these  various 
statutes ;  and  it  evidently  was  the  object  of  the  legislature 
to  subject  lands,  purchased  from  the  United  States,  and  for 
which  a  certificate  had  been  issued,  to  levy  by  attachment  as 
well  as  by  execution. 

In  Gnii/  V.  McCance,  24  111.  344,  it  is  said,  that  a  ]>arty, 
purchasing  land  of  the  United  States,  to  which  no  pre-emp- 
tion rights  attach,  acquires  in  it  a  vested  right;  and  that  the 
land  becomes  the  property  of  the  purchaser,  and  may  be 
aliened  and  disposed  of  by  him. 

In  Carroll  v.  Safford,  3  How.  U.  S.  459,  it  was  held,  that, 
upon  payment  for  the  land,  and  the  issue  of  the  certificate,  the 
land  was  no  longer  the  property  of  the  United  States,  but  of 
the  purchaser;  that,  though  technically  the  fee  might  be  in 
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the  United  States,  the  land  was  real  estate  in  the  hands  of  the 
purchaser;  descended  to  his  heirs,  and  not  to  his  executors; 
was  subject  to  tax,  ''as  lands  owned  by  non-residents;"  and 
that  the  purchaser  was  protected  as  fully  under  the  certificate, 
as  under  the  patent. 

If  real  estate,  thus  purchased  and  owned,  can  be  sold  "  as 
lands,"  for  taxes,  why  is  it  not  subject  to  lew  by  attachment 
for  debt? 

We  are  of  opinion  that  the  lew  of  the  writ  of  attachment 
was  valid.. 

There  is  no  necessity  to  advert  to  the  other  questions  pre- 
sented. 

The  plaintiffs  showed  paramount  title,  and  are  entitled  to 
recover. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


John  B.  Smith 

V. 

The  Board  of  Supervisors  of  Peoria  County. 

1.  Bond — its  execution — surety.  Where  a  person  signed  an  official  bond 
as  a  surety,  and  it  was  agreed  between  him  and  the  principal  in  the  bond 
that  it  should  not  be  delivered  to  the  obligee  until  another  person,  who 
was  named  as  a  surety,  should  sign  the  bond,  but  it  was  delivered  without 
obtaining  his  signature:  /Md,  that  when  the  surety  thus  signed  and  de- 
livered it  to  the  principal,  having  intended  to  execute  an  operative  bond, 
the  obligee  has  the  right  to  presume,  in  the  absence  of  notice,  that  the 
surety  had  conferred  full  general  authority  to  deliver  the  bond.  Such  an 
agent  may  bind  his  principal  to  the  extent  of  his  apparent  authority. 

2.  Agent — of  his  authority.  A  special  agent's  autliority  is  that  which 
is  given  by  the  terms  of  his  appointment,  or  tliat  with  wliich  he  is  appar- 
ently clothed  by  the  character  in  which  he  is  held  out  to  the  world,  al- 
though not  strictly  within  his  commission,  and  whatever  is  done  under  ail 
authority  thus  manifested,  is  witliin  tlie  authority,  and  the  principal  is 
bound  Cor  that  reason.     He  is  equally  bound  by  the  authority  which  lie 


1871.]  Smitji  r.  Pkokia  County.  413 

Syllabus. 

actual!}'  gives,  and  by  tliat  which  by  his  own  acts  he  appears  to  give.  The 
principal  is  responsible  for  the  appearance  of  authority. 

3.  When  one  of  two  innocent  persons  must  suffer  by  the  act  of  a  third 
person,  he  who  has  enabled  such  person  to  occasion  the  loss,  must  sus* 
tain  it. 

4.  Negligence.  In  such  a  case,  it  is  not  negligence  in  the  obligee  to 
fail  to  go  to  the  surety  and  make  inquiry  whether  there  are  any  secret 
agreements  between  tliem  not  complied  with.  The  surety  had  reposed 
confidence  in  his  principal,  and  the  obligee  was  not  required  to  suspect 
that  the  principal  was  acting  fraudulently.  The  surety,  in  such  a  case, 
runs  the  risk  of  the  fraud  of  the  principal  whom  he  has  intrusted  with  the 
delivery  of  the  bond.  It  is  his  duty,  under  such  circumstances,  to  see  that 
the  authority  he  has  delegated  is  not  abused,  and  it  is  not  just  or  reason- 
able to  permit  him  to  take  advantage  of  its  abuse. 

5.  Bond — its  execution — notice  of  escrow.  Where  such  a  bond  is  execu- 
ted and  delivered  as  an  escrow,  and  the  condition  is  not  performed,  that 
fact  can  be  shown  in  defense,  or  where  it  is  agreed  by  the  principal  and 
surety  that  the  bond  shall  not  take  effect  until  a  particular  person  also 
signs  as  suret)%  and  the  obligee  has  notice  of  the  agreement,  the  fact  that 
such  person  did  not  sign  as  a  suret}-,  may  be  shown  in  defense.  And  it  is 
error  for  the  court  to  refuse  to  permit  the  defendant  to  make  proof  of  such 
facts,  under  the  plea  of  non  est  factum. 

6.  Surety  on  treasurer's  bond — liability  of.  Where  a  county,  under 
legislative  authority,  levies  a  tax  to  build  a  jail  and  an  alms  house,  and  is- 
sues bonds  to  be  sold  to  raise  money  for  such  purpose,  and  the  tax  is  col- 
lected, and  the  bonds  placed  in  the  hands  of  the  treasurer  and  sold,  and 
the  money  from  both  sources  comes  to  the  handsof  the  treasurer,  his  sure- 
ties are  liable  on  their  bond  for  any  delinquency  in  failing  to  pay  out  the 
money  according  to  law.  And  where  county  orders,  drawing  interest,  are 
issued  and  placed  in  the  hands  of  the  county  treasurer,  to  be  sold,  and  the 
proceeds  applied  in  redeeming  other  county  orders,  and  they  are  sold  by 
the  treasurer,  the  money  has  been  legally  raised,  and  is  in  his  hands  as 
treasurer,  and  his  sureties  are  liable  for  its  misapplication. 

7.  SuitETY — on  official  bond — increased  liability.  Where,  after  a  county 
treasurer  has  been  elected  and  given  bond,  the  county  authorities,  under 
laws  existing  at  the  time,  and  a  special  act  of  the  general  assembly  subse- 
quently passed,  authorizing  the  levy  of  a  tax  and  the  erection  of  an  alms 
house,  proceeded  to  levy  the  tax  and  to  construct  such  a  building,  such  ac- 
tion did  not  impose  such  additional  liability  as  would  release  the  sureties 
on  the  treasurer's  bond.  They  will  be  presumed  to  have  become  sureties, 
knowing  that  such  acts  could  and  might  be  done  during  the  cflicial  term 
of  the  treasurer.  Such  sureties  are  liable  for  the  faithful  performance  of 
all  duties  of  such  an  officer,  whether  imposed  by  laws  enacted  previous  or 
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subsequent  to  the  execution  of  the  bond,  only  so  that  it  comes  within  the 
scope  of  liis  official  duty. 

8.  Parol  EVIDENCE — settlements — balances  and  general  results.  In  such 
an  action,  where  books  and  papers  given  in  evidence  are  voluminous,  it  is 
not  error  to  permit  a  witness,  who  has  made  computations  therefrom,  to 
testify  to  balances  and  the'results  of  such  computations,  and  to  settlements 
made  by  the  treasurer  and  the  board  of  supervisors,  but  it  is  error  to  per- 
mit him  to  testify  to  a  report  of  the  finance  committee  made  in  the  absence 
of  the  treasurer,  and  in  which  he  had  not  participated,  and  to  which  he 
had  not  assented. 

AprEAL  from  the  Circuit  Court  of  Woodford  county ;  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

Mr.  JuEius  S.  Starr  and  Mr.  S.  D.  Puterbaugh,  for  the 
appellants. 

Mr.  H.  Grove,  and  Messrs.  Johnson  &  Hopkins,  for  the 
appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  by  the  board  of  super- 
visors of  Peoria  county,  against  John  B.  Smith  as  one  of  the 
sureties  on  the  official  bond  of  Thomas  A.  Shaver,  late  county 
treasurer  of  Peoria  county,  to  recover  for  an  alleged  defalca- 
tion of  said  treasurer. 

The  bond  bears  date  December  18, 1867,  and  is  joint  and  sev- 
eral; the  name  of  Richard  S.  Cox  is  inserted  in  the  body  of  it, 
as  one  of  the  sureties,  but  it  is  not  executed  by  him.  Shaver 
continued  in  office,  exercising  its  duties,  until  November,  1869. 

The  non-execution  of  the  bond  by  Cox,  is  made  the  first 
ground  of  defense. 

The  15th,  25th,  26th,  and  2Tth  pleas,  set  up  that  the  bond 
was  signed  by  the  defendant,  on  condition  that  it  should  also 
be  executed  by  Cox  as  a  co-surety,  before  the  same  should  be 
delivered  ;  that  Cox  failed  to  execute  the  bond  ;  that  in  viola- 
tion of  said  condition,  the  bond  was  delivered  to  the  plaintiff 
without  the  knowledge  or  consent  of  the  defendant. 
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The  27th  plea  varies  from  the  others,  in  having  the  addi- 
tional averment,  that  the  other  co-sureties  signed  the  bond  on 
the  same  condition. 

The  15th  and  26th  pleas  aver,  that  the  plaintiff  had  notice 
of  the  facts  stated  in  them,  at  the  time  of  receiving  the  bond. 

The  3d  plea  sets  up  the  delivery  of  the  bond  to  John  D. 
McCliire,  county  clerk,  as  an  escroiCy  to  be  delivered  to  the 
plaintiif  only  in  the  event  of  the  above  condition  being  com- 
plied with. 

Demurrers  were  sustained  to  all  these  pleas,  and  the  first 
point  made  is,  upon  this  ruling  of  the  court. 

We  will  first  notice  the  25th  and  27th  pleas,  which  do  not 
contain  the  averment  of  notice  on  the  part  of  the  plaintiff  of 
the  alleged  arrangement  therein  set  forth. 

A  question  is  raised  upon  the  phraseology  of  these  pleas, 
whether  it  imjDorts  that  the  defendant  signed  the  instrument 
on  the  condition,  or  only  on  the  promise  of  Shaver,  and  on  the 
faith  that  it  should  not  be  delivered  to  the  obligee  until  signed 
by  Cox,  in  which  respect  some  authorities  make  the  distinc- 
tion, that  in  the  former  case  the  defense  is  good,  but  not  in 
the  latter.  But  we  will  allow  the  pleas  the  full  benefit  in  this 
respect,  and  regard  them  as  setting  up  a  conditional  delivery 
to  Shaver.  In  considering  the  pleas,  we  shall  leave  out  of 
view  the  fact  of  Cox's  name  appearing  i4i  the  body  of  the  bond, 
as  whether  it  be  a  circumstance  which  should  have  put  the 
obligee  upon  inquiry,  and  from  which  notice  might  be  implied, 
is  a  question  of  evidence  only,  and  not  to  be  considered  on  a 
question  of  pleading.  It  is  but  evidence  tending  to  show  no- 
tice, not  conclusive  evidence  of  notice.  The  pleas  should  aver 
notice,  not  evidence  of  notice. 

The  question,  then,  which  we  shall  consider  as  the  one  arising 
under  these  pleas  is,  whether,  when  a  surety  who  signs  and  seals 
a  bond,  and  then  delivers  it  to  the  principal  obligor,  upon  the 
condition  that  it  shall  not  be  delivered  to  the  obligee  until  it 
has  been  also  signed  by  another  co-surety,  and  the  principal 
delivers  it  to  the  obligee  in   disregard   of  the  condition,  the 
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obligee  having  no  notice  of  the  condition,  and  there  being  no 
circumstances  which  should  put  him  on  inquiry,  does  the  in- 
strument become  operative  as  the  deed  of  the  surety  ? 
•  This  is  a  controverted  question,  upon  which  there  is  a 
conflict  of  authority.  In  recent  decisions,  it  has  undergone 
full  discussion,  and  the  authorities  have  been  fully  reviewed. 

We  shall  not  undertake  to  go  over  the  ground,  nor  to  do 
more  than  state  generally  the  views  and  conclusion  which  we 
have  been  led  to  adopt,  and  notice  to  some  extent  the  author- 
ities sustaining  them. 

There  is  a  line  of  authorities,  among  which  may  be  found 
Tlie  People  v.  Bostwkk  et  al.  32  N.  Y.  445,  and  Bibb  v.  Feed,  3 
Ala.  38,  which  deny  the  legal  liability  of  a  party  signing  an 
instrument  under  the  above  circumstances;  and  the  legal  ground 
upon  which  the  decisions  are  rested,  is  this  :  that  delivery  to 
the  person  in  whose  favor  it  is  made,  is  a  circumstance  essen- 
tial to  the  completion  of  every  deed  ;  that  there  is  no  delivery 
by  the  signer  himself,  and  that  the  person  in  whose  hands  he 
intrusted  it,  to  deliver  only  in  the  event  of  a  certain  condition 
being  performed,  is  a  special  agent  for  that  purpose  ;  and  that 
the  law  is,  if  a  special  agent  exceeds  the  authority  conferred 
on  h^m,  the  principal  is  not  bound  by  his  acts,  it  being  the 
duty  of  the  party,  dealing  with  such  a  one,  to  ascertain  the 
extent  of  his  authority^;  and  that  hence,  the  delivery  of  the 
instrument  by  the  agent  to  the  obligee,  before  the  perform- 
ance of  the  condition,  would  be  an  unauthorized  act  and  a 
nullity,  and  the  instrument  would  not  become  the  deed  of  the 
party  who  had  affixed  his  name  and  seal  to  it ;  that  tlie  case 
depends  upon  the  actual  authority  committed  to  him  who 
was  intrusted  with  the  deed. 

But  this  rule  of  law,  as  to  a  special  agent,  is  attended  with 
the  qualification,  that  the  agent  is  not  held  out  as  possessing  a 
more  enlarged  authority.  Story  on  Agency,  sec.  126  and  note; 
and  is  not  this  just  that  case? 

The  several  persons  whose  names  and  seals  were  attached 
to  the  bond,  were  connected  together  in  effecting  a  common 
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object,  the  giving  of  an  operative  instrunientto  the  party  named 
in  it  as  obligee  ;  the  act  of  one,  in  furtherance  of  it,  may  rea- 
sonably be  taken  as  the  act  of  all  ;  they  sign  and  seal  the  in- 
strument for  the  purpose  of  its  going  into  the  hands  of  the 
obligee  as  their  deed  ;  the  actual  possession  of  it  must  be  held 
bv  some  one  of  them,  and  it  must  be  actually  delivered  by  the 
hands  of  some  one  of  them  ;  the  principal  obligor,  naturally 
the  chief  actor,  presents  it  for  the  acceptance  of  the  obligee  ; 
the  instrument  is  in  the  regular  channel  of  delivery  ;  the  ap- 
pearance which  the  signers  of  it  have  created  by  their  acts,  is 
that  of  an  absolute  authority  in  the  principal  obligor  to  deliver 
the  instrument  as  and  for  what  it  purports  on  its  face  to  be,  the 
deed  of  those  who  have  affixed  their  names  and  seals  to  it. 

And  though  there  was  no  actual  authority  to  deliver  the 
deed  at  the  time,  before  the  performance  of  the  condition,  an 
implied  authority  to  deliver  it,  we  think,  should  be  held  to 
have  been  given  by  the  acts  of  the  party  signing. 

In  the  case  o^  Pickering  v.  Busk,  15  East,  38,  Lord  Ellex- 
BOEOUGH,  C.  J.,  holds  the  following  language  :  "I  can  not 
subscribe  to  the  doctrine,  that  a  broker's  engagements  are 
necessarily,  and  in  all  cases,  limited  to  his  actual  authority, 
the  validity  of  which  is  afterwards  to  be  tried  by  the  fact.  It 
is  clear,  that  he  may  bind  his  principal  within  the  limits  of 
the  authority  "with  which  he  has  been  apparently  clothed  by 
the  principal,  in  respect  to  the  subject  matter." 

Mr.  Parsons,  in  his  treatise  on  Contracts,  states  the  rule 
thus  :  "An  agent's  authority  is  that  wdiich  is  given  by  the 
terms  of  his  appointment,  notwithstanding  secret  instructions; 
or,  that  wnth  which  he  is  clothed  by  the  character  in  which  he 
is  held  out  to  the  world,  although  not  strictly  within  his  com- 
mission. Whatever  is  done  under  an  authority  thus  mani- 
fested, is  actually  within  the  authority,  and  the  principal  is 
bound  for  that  reason  ;  for  he  is  bound  equally  by  the  author- 
ity which  he  actually  gives,  and  by  that  which,  by  his  own 
acts,  he  appears  to  give.  *  *  The  appearance  of  the  authority 
27 — 59th  III. 
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is  one  thing,  and  for  that  the  principal  is  responsible."  1 
Pars,  on  Cont.  44. 

In  behalf  of  the  rule  which  holds  to  the  liability  of  the 
surety  in  such  a  Cijse,  the  principle  laid  down  in  the  case  of 
Lickbarrow  v.  Mason,  2  T.  R.  70,  is  invoked,  that  whenever 
one  of  two  innocent  persons  must  suffer  by  the  act  of  a  third 
person,  he  who  has  enabled  such  person  to  occasion  the  loss, 
must  sustain  it. 

But,  in  The  People  v.  Bostirick  et  al.  supra,  the  just  applica- 
tion of  that  princi])le  to  such  a  case  as  the  present,  is  denied, 
on  the  ground  that  the  one  who  claims  the  benefit  of  it,  is  him- 
self guilty  of  negligence.  PUit  holding,  as  we  do,  a  view  dif- 
ferent from  the  one  in  that  case,  as  to  the  necessity  of  an  act- 
ual authority  in  order  to  bind  the  surety  by  the  delivery,  we 
fail  equally  to  perceive  that  there  was  negligence  on  the  part 
of  the  obligee,  in  not  ascertaining  the  extent  of  the  authority 
of  Shaver,  the  principal  obligor. 

We  do  not  consider,  that  the  obligees  should  have  looked 
u])on  him  as  being  about  to  practice  a  fraud  upon  his  co- 
obligor,  and  that  it  was  their  duty  to  go  to  the  surety  and 
ascertain  whether  the  principal  was  about  to  defraud  him  by 
his  act.  There  was  nothing,  surely,  in  the  relation  of  the  obli- 
gors, to  awaken  a  suspicion  that  the  one  meditated  a  wrong 
toward  the  other.  Being  so  associated  as  they  were,  implied 
means  of  knowledge  as  to  trustworthiness  ;  the  surety  had  re- 
posed trust  in  his  co-obligor,  why  should  the  obligee  distrust 
him? 

There  is  no  actual  negligence  imputable  to  the  obligee,  and 
there  is  none  other  than  the  technical  neglect  of  not  ascertain- 
ing the  extent  of  the  actual  authority  of  a  special  agent.  And 
as  we  hold,  the  duty  of  so  doing  did  not  exist,  in  this  case  the 
obligee  is  not  chargeable  with  even  such  neglect. 

"We  regard  the  case  as  one  where  the  surety  must  run  the 
risk  of  the  fraud  of  his  own  agent.  We  deem  it  the  duty  of 
the  signer  of  an  instrument,  under  such  circumstances,  to  see  to 
it  that  the   authority  he   has  so  delegated  is  not  abused,  and 
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that  it  is  not  just  nor  reasonable  to  allow  him  to  take  advan- 
tage of  its  abuse  to  defeat  his  obligation. 

The  following  are  cases  affirming  such  view  :  Deardorf  v. 
Foreman,  24  Ind.  481  ;  The  State  v.  3IcCarty,  31  id.  76  ;  3Iil- 
lett  V.  Parker,  2  Mete.  (Ky.)  608  ;  Smithy.  Moberly,  10  B.  Mon. 
266;  State  y.  Peck,  53  Maine,  284;  and  see  also,  as  bearing 
upon  the  same  principle,-i>arif/f//  et  ol.  v.  The  Board  of  Educa- 
tion, ante,  p.  364. 

In  Deardorf  y.  Foreman,  supra,  in  pronouncing  upon  a  sim- 
ilar question,  the  court  say:  "The  surety  places  the  instru- 
ment, perfect  upon  its  face,  in  the  hands  of  the  proper  person 
to  pass  it  to  the  obligee,  and  the  law  justly  holds  that  the  ap- 
j)arent  authority  with  which  the  surety  has  clothed  him,  shall 
be  regarded  as  the  real  authority;  and  as  the  condition  imposed 
upon  the  delivery  was  unknown  to  the  obligee,  therefore  the 
benefit  of  such  condition  shall  not  avail  the  surety."  This 
case,  as  well  as  TJieStatev.  McCurty,  supra,  are  especially  note- 
worthy, as  they  discard  tlie  contrary  rule  which  had  previ- 
ously been  laid  down  by  the  same  court  in  the  case  of  Pepper 
V.  State,  22  Ind.  399,  a  well  considered  case,  in  which  the 
authorities  were  extensively  reviewed. 

In  the  case  oi" Smith  v.  Moberly.  supra,  this  language  is  used 
by  the  court :  "But  a  delivery  of  a  writing  of  this  character, 
under  such  circumstances,  to  the  principal,  does  not  have  the 
effect  of  characterizing  it  as  a  mere  escrow,  but  on  the  con- 
trary, the  principal  should  be  considered  as  the  agent  of  the 
surety,  and  empowered  by  him  to  pass  the  writing  to  the  per- 
son to  whom  it  may  be  made  payable,  and  his  delivery  as  be- 
ing sufficient  to  make  it  effectual,  unless  the  payee  had  notice 
of  the  special  terms  upon  which  it  was  signed.  The  implied 
discretionary  authority  to  use  tlie  note,  arising  oiU  of  its  pos- 
session by  the  principal,  uncontradicted  by  its  terms  or  any 
thing  apparent  on  its  face,  can  not  be  restricted  by  any  agree- 
ment between  the  payors  themselves,  of  which  the  payee  had 
no  notice." 
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The  supreme  court  of  Vermont  have  also  held,  that  where 
a  note,  jiayable  to  a  bank,  was  signed  by  a  principal  and  one 
surety,  with  an  agreement  on  the  part  of  the  principal,  with  such 
surety,  that  he  would  procure  anotlier  surety,  which  was  not 
done  before  he  procured  the  liote  to  be  discounted,  it  will  con- 
stitute no  defense,  unless  the  officers  of  tiie  bank  were  cogni- 
zantof  such  agreement.  Passumpaic  Bank  v.  Goss,  31  Verm.  315. 
This  seems  opposed  to  the  decision  of  the  same  court,  in  the 
case  o^  Fletcher  v.  Austin,  11  Verm.  447,  laying  down  the  con- 
trary rule  in  the  case  of  a  bond,  and  generally  cited  among  the 
class  of  opposing  cases.  But  the  court,  in  the  latter  case  of 
Passumpsic  Bank  v.  Goss,  place  their  seeming  departure  from 
the  former  one,  on  the  ground  that,  in  the  former  case,  tiie  in- 
strument was  incomplete  upon  its  face,  which  was  a  circum- 
stance that  affected  the  obligee  with  implied  notice  of  the 
condition  which  the  surety  had  imposed  upon  the  delivery  of 
the  bond. 

The  rule  denying  the  validity  of  the  defense  set  up  in  these 
pleas,  we  find  sustained  by  the  weight  of  res])ectable,  if  not 
prevailing,  authority.  We  regard  it  as  the  just  one  ;  and  the 
contrary  rule,  allowing  makers  of  a  joint  instrument  to  defeat 
their  obligation  by  setting  up  violated  secret  arrangements, 
made  amongst  themselves,  and  unknown  to  the  obligee,  appears 
to  us  an  unsafe  one,  too.  It  would  seem  like  opening  a  con- 
venient way  whereby,  in  very  many  cases  which  might  be 
found  to  arise,  those  so  disposed  might  be  enabled  to  escape 
from  the  jx'rformance  of  their  just  engagements. 

Reference  has  been  had,  on  the  argument,  to  the  evidence  on 
the  trial,  as  bearing  upon  the  merits  of  the  pleas,  which,  of 
course,  can  not  be  looked  to,  in  determining  the  question  of 
the  sufficierwcy  of  the  pleas.  It  must  be  decided  upon  the  in- 
spection of  them  alone. 

It  follows,  that  the  demurrers  were  properly  sustained  to 
the  25th  and  27th  pleas. 

The  3d  plea  is  one  in  regular  form,  of  the  delivery  of  the 
instrument  to  a  third  person  as  an  escrow,  with  the  condition 
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unperformed.  The  15th  and  2Gth  ])]eas  aver  notice.  We 
think  these  last  named  three  pleas  contain  good  matter  of  de- 
fense. Nevertheless,  the  special  demurrers  to  them  were 
properly  sustained,  under  the  ruling  of  this  court  in  the  case 
of  The  Governor  etc.  v.  Lagow  et  al.  43  111.  135,  as  the  plea  of 
non  est  factum  was  in,  under  which  the  facts  alleged  in  these 
pleas  might  have  been  given  in  evidence. 

Upon  the  trial,  the  defendant  offered  to  give  in  evidence,  by 
certain  witnesses,  all  the  facts  set  up  in  the  pleas  to  which 
demurrers  had  been  sustained,  and  the  evidence  was  rejected  by 
the  court.  In  justification  of  this  ruling,  it  is  said,  such  oifer  of 
evidence  was  too  general  and  sweeping.  It  might  be  so,  ordi- 
narily, but  not,  we  think,  in  view  of  what  had  transpired  in  the 
case.  The  court  was  aware  of  the  contents  of  the  pleas,  they 
having  been  under  its  examination  in  deciding  upon  the  demur- 
rers to  them;  and  as  they  had  been  held  on  demurrer  not  to 
constitute  a  defense,  there  was  reason  to  believe  it  would  be  so 
held  upon  the  introduction  of  them  in  evidence  ;  and  we  regard 
the  oifer  as  but  a  matter  of  form,  in  order  to  save  the  rights 
of  the  defendant  under  the  decision  of  this  court  in  Curtlss  v. 
Martin,  20  III.  558,  that  where  a  demurrer  is  sustained  to  a 
special  plea,  if  the  facts  alleged  in  it  could  be  given  in  evi- 
dence under  the  general  issue  pleaded,  the  presumption  would 
be,  that  they  had  been  admitted  under  the  general  issue,  un- 
less the  bill  of  exceptions  showed  that  the  evidence  was  offered 
on  the  trial  and  rejected  by  the  court. 

It  does  not  appear  that  the  demurrers  were  sustained  upon 
the  ground  that  their  subject  matter  might  be  given  in  evi- 
dence under  the  plea  of  non  est  factum,  and  we  might  infer 
the  contrary,  from  the  offer  of  the  evidence  being  in  such  a 
form. 

We  think  it  just  ground  of  complaint,  as  error,  that  the  de- 
fendant, by  the  ruling  of  the  court,  was  deprived  of  the  oppor- 
tunity of  asserting  the  defense  set  up  in  these  three  pleas. 

The  second  branch  of  the  defense  in  this  case  is,  that  the 
only  moneys  in  the  hands  of  Shaver,  the   principal,  which  he 
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failed  to  account  for  and  pay  over,  were  funds  of  such  a  char- 
acter that  his  sureties  are  not  liable  for  his  failure  to  pay  them 
over. 

There  are  three  classes  of  these  funds:  the  proceeds  of  the 
sale  of  certain  bonds  of  the  county  of  Peoria,  issued  to  raise 
money  for  building  an  alms  house,  and  taxes  levied  for  the 
same  purpose. 

The  proceeds  of  certain  bonds  of  said  county,  issued  for  the 
purpose  of  raising  money  to  build  a  sheriff's  house  and  jail. 

The  proceeds  of  certain  interest  bearing  orders,  issued  by 
the  board  of  supervisors  of  said  county,  for  the  purpose  of 
raising  money  to  take  up  county  orders. 

The  condition  of  the  dounty  treasurer's  bond  was,  that  he 
should  "faithfully  execute  the  duties  of  his  office,  and  pay, 
according  to  law,  all  moneys  which  shall  come  to  his  hands  as 
such  treasurer,"  etc. 

The  township  organization  act  of  February  20,1861,  makes 
it  the  duty  of  the  county  treasurer  "to  receive  all  moneys  be- 
longing to  the  county,  from  whatever  sourceihey  may  he  derived, 
'•-  *  and  to  pay  and  apply  such  moneys  in  the  manner  re- 
quired by  law."  Sess.  Laws,  1861,  p.  239,  sec.  4.  Section  3, 
p.  235,  of  the  same  act,  gives  counties  the  capacity  "to  make 
.«5uch  contracts,  and  purchase  and  hold  such  personal  projierty 
as  mav  be  necessary  to  the  exercise  of  their  corporate  or  admin- 
istrative powers." 

Bv  the  17th  section  of  the  act  entitled  "Paupers,"  Gross' 
Stat.  474,  it  is  enacted  that  "The  county  (commissioners')  court 
in  each  countv,  is  hereby  authorized  (whenever  it  shall  see  fit 
so  to  do)  to  establish  a  poor  house;"  and  sec.  19,  ibid,  empow- 
ers such  court,  from  time  to  time,  if  it  shall  see  tit.  to  levy  and 
collect  a  tax  not  exceeding  one-fourth  of  one  per  cent  on  the 
taxable  property  of  the  county,  for  the  purcha.se  of  not  exceed- 
ing six  hundred  and  forty  acres  of  land,  and  the  erection  and 
furnishing  of  buildings  suitable  to  a  poor  house. 

The  board  of  supervisors  arc  the  legal  successors  to  the  coun- 
ty commissioners'  court.      Green  v.  Wardwell,  17  111.  281. 
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Section  14,  p.  238,  of  the  townshij)  organization  act,  pro- 
vides, '^It  shall  be  the  duty  of  the  several  boards  of  supervi- 
sors, as  often  as  it  shall  be  necessary,  to  build  court  houses  and 
jails,  or  cause  the  same  to  be  repaired,  in  their  respective 
counties,  at  the  expense  of  such  counties." 

In  addition  to  these  general  provisions  of  law,  all  existing 
at  the  time  this  bond  was  entered  into,  there  was  also  a  spe- 
cial act  passed  February  9,1857,  authorizing  the  board  of  su- 
pervisors of  Peoria  county  to  build  a  court  house  and  jail,  and 
to  issue  bonds  of  the  county  to  the  amount  of  $100,000  to  pay 
for  the  erection  of  the  same. 

On  the  26th  day  of  March,  1869,  which  was  after  the  exe- 
cution of  the  bond,  the  legislature  passed  an  act  authorizing 
the  board  of  supervisors  of  Peoria  county  to  build  an  alms 
house,  and  to  issue  bonds  of  the  county  to  the  amount  of  $60,- 
000  to  pay  for  the  erection  of  the  same. 

The  pleas  setting  np  the  second  branch  of  the  defense,  as 
respects  the  said  bonds  and  interest  bearing  orders,  aver  that 
they  were  placed  in  the  hands  of  Shaver,  as  agent,  to  negotiate 
for  the  county,  and  that  the  money  derived  from  their  sale 
was  no  part  of  the  funds  required  to  be  accounted  for  by  the 
county  treasurer,  for  which  the  defendant  was  liable ;  but  the 
pleas  fail  to  negative  the  receipt  of  the  money  as  county  treas- 
urer, as  is  averred  in  the  declaration,  and  in  that  respect  are  bad, 
and  it  is  enough  upon  that  point  to  refer  to  the  case  of  Green 
et  al.  v.  Wardwell,  17  111.  279,  being  an  action  upon  the  offi- 
cial bond  of  a  justice  of  the  peace  for  a  failure  to  pay  over 
money  collected  in  his  official  capacity,  where  it  Avas  similarly 
averred  in  a  plea,  that  the  notes  and  accounts  there  in  question 
were  not  left  with  the  officer  as  justice  of  the  peace;  and  the 
court,  in  holding  the  plea  bad,  say,  "It  is  of  no  moment  in 
what  caj)acity  lie  received  the  evidences  of  the  debts.  The 
question  is,  in  what  capacity  did  he  receive  the  money  ?  The 
declaration  charges  him  with  receiving  the  money  as  a  justice 
of  the  peace,  and  this  is  not  denied  by  the  plea."  The  ques- 
tion does  not  respect  a  liability  of  the  treasurer  for  these  bonds 
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or  orders,  but  for  the  money  proceeds  of  them,  Mhich  came 
iuto  his  hands  from  their  sale. 

As  to  the  taxation  for  the  purpose  of  building  an  alms 
house  being  without  authority  of  law,  there  seems  to  be  a 
sj)ecial  warrant  for  it  in  the  provision  cited,  authorizing  the 
levy  of  a  tax  not  exceeding  one-fourth  of  one  per  cent,  for  the 
purchase  of  land  and  the  building  of  a  poor  house. 

It  is  urged,  that  the  money  arising  from  the  interest  bearing 
orders,  was  money  borrowed  without  authority,  upon  county 
orders  bearing  ten  per  cent  interest.  These  orders  seem  to 
have  been  issued  and  disposed  of,  to  take  up  other  county  or- 
ders. The  transaction,  in  substance,  was  no  more  than  taking 
up  one  form  of  indebtedness  by  issuing  another  in  the  ])lace 
of  it.  In  Citif  of  Galena  v.  Corwith,  48  111.  424,  it  was  held, 
that  a  municipal  corporation  has  the  right  to  pay  its  debts,  or 
provide  for  their  payment,  to  fund  them  if  that  be  deemed  the 
best  policy,  and  issue  the  necessary  evidences  thereof. 

'Ample  power  to  issue  the  bonds  to  pay  for  the  building  of 
a  sheriff's  house  and  jail,  is  found  in  the  special  act  for  that 
purpose,  of  February  9,  1857. 

A  point  is  made  here,  that  the  authority  was  to  issue  bonds 
for  the  purpose  of  building  a,  jail,  and  not  a  sheriff's  house  and 
jail.  We  will  not  intend  that,  as  used  in  this  connection,  the 
^^sheriff's  house"  was  to  be  a  separate  building,  disconnected 
from  the  jail,  for  the  residence,  merely,  of  the  sheriff,  but  we 
shall  take  the  language  of  the  pleader  most  strongly  against 
him,  and  hold  "sheriff's  house  and  jail"  to  mean  but  a  single 
structure,  for  the  safe  keeping  of  prisoners,  and  the  lodgings 
of  the  sheriff  or  jailor  having  them  in  charge. 

It  is  insisted,  that  subsequent  to  the  execution  of  the  bond, 
the  liability  and  risks  of  the  defendant,  as  such  surety,  were 
materially  increased  by  the  plaintiff,  and  also  by  an  act  of 
the  legislature,  without  the  knowledge  or  consent  of  the  de- 
fendant, whereby  he  became  discharged. 

We  see  nothing  in  the  case  to  lend  countenance  to  any  such 
claim,  except  the  special  act  of  the  legislature,  of  March  26 
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1869,  authorizing  the  plaintiff  to  issue  the  bonds  for  the  erec- 
tion of  an  alms  house.  As  respects  the  proceeds  of  these 
bonds,  it  may  be  said  a  risk  and  liability  has  been  cast  upon 
the  defendant  which  could  not  have  arisen  under  any  law  in 
existence  at  the  date  of  the  bond.  But  the  building  of  an 
alms  house  was  a  necessary  county  purpose.  At  the  date  of 
the  bond,  it  was  by  law  made  the  duty  of  the  board  of  super- 
visors to  build  one,  and  the  legal  intendment  must  be,  that  it 
was  in  the  contemplation  of  the  surety  when  he  executed  the 
bond,  that  such  an  alms  house  might  be  built  during  his  prin- 
cipal's term  of  office,  and  that  the  necessary  means  therefor 
might  come  into  his  hands,  and  that  he  assumed  his  obligation 
in  reference  to  such  a  contingency.  Upon  this  subject,  as  to 
affecting  the  liability  of  the  surety  of  an  officer  by  imposing 
additional  duties  upon  him  by  subsequent  legislation,  the  well 
settled  principle  is  thus  declared  in  the  case  of  Governor  of 
Illinois  V.  Ridgioay,  12  111.  14: 

"The  sureties  of  an  officer,  upon  his  official  bond,  are  liable 
for  the  faithful  performance  of  all  duties  imposed  upon  such 
officer,  whether  by  laws  enacted  previous  or  subsequent  to  the 
execution  of  the  bond,  which  properly  belong  to,  and  come 
within  the  scope  of  the  particular  office,  and  not  for  those 
which  have  no  connection  with  it,  and  can  not  be  presumed  to 
have  entered  into  the  contemplation  of  the  parties  at  the  time 
the  bond  was  executed." 

See,  also,  Compiler  v.  The  People,  12  111.  290;  Tlie  People  v. 
Leet  et  al.  13  id.  268  ;  The  People  v.  Villas,  36  N.  Y.  459. 

We  hold  it  no  ground  of  legal  objection,  that  a  portion  of 
these  moneys  came  into  the  hands  of  the  treasurer  in  conse- 
quence of  this  subsequent  legislation. 

We  consider  that  all  these  funds  belonged  to  the  county,  and 
came  into  the  hands  of  the  county  treasurer  for  necessary 
county  purposes  ;  that  they  were  derived  from  no  extraordi- 
nary source,  but  by  means  of  the  necessary  and  proper  exer- 
cise of  the  administrative  powers  of  the  county  through  its 
board   of  supervisors  ;  it  was,   by  law,   made  the  duty  of  the 
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county  treasurer  to  receive  all  moneys  belonging  to  the  coun- 
ty, from  whatever  source  they  might  be  derived,  and  liability, 
in  respect  to  these  moneys,  was  within  the  true  scope  of  the 
bond. 

The  question  upon  this  liability  was  presented  in  the  forms 
of  pleas,  objections  to  evidence,  and  instructions,  and  it  is 
sufficiently  disposed  of  in  all  these  respects,  by  saying,  that 
the  demurrers  to  all  the  pleas  setting  up  this  branch  of  the 
defense,  were  properly  sustained. 

It  is  objected,  that  the  summary  statements  of  the  various 
accounts  made  by  the  witness  West,  the  deputy  county  clerk, 
were  improperly  admitted  in  evidence. 

The  original  books  kept  by  Shaver  himself,,  in  his  capacity 
as  treasurer,  and  the  books  of  the  county  court,  his  settlements 
with  the  board  of  supervisors,  and  all  the  original  books  and 
papers  from  which  these  statements  were  made.  Mere  given  in 
evidence.  The  books  and  accounts  were  voluminous,  and  so 
far  as  the  statements  were  the  results  of  mere  computations 
from  the  books  and  papers,  having  been  verified  by  the  oath 
of  the  witness,  we  think  they  were  properly  admitted  in  evi- 
dence. They  were  of  great  use  to  the  court  and  jury  in  de- 
termining, with  greater  dispatch  and  convenience,  the  true  con- 
dition of  the  books  and  accounts;  in  fact,  it  would  have  been 
almost  impracticable  to  have  done  so  without  such  aid. 

]Mr.  Phillips,  in  his  work  on  Evidence,  with  Cowan  &  Hill's 
notes,  5th  Am.  Edit.  vol.  1,  p.  491,  under  the  head  of  "In- 
quiry as  to  general  mode  of  dealing,"  lays  it  down  thus:  "In- 
quiry has  been  allowed  in  some  cases,  as  to  a  general  mode 
of  dealing,  or  as  to  the  general  result  of  an  examination  of 
accounts,  and  such  other  matters  where  the  evidence  is  the 
result  of  voluminous  facts,  or  of  the  inspection  of  many  books 
and  papers,  the  examination  of  which  could  not  conveniently 
take  place  in  court."  And  on  the  next  page  it  is  stated,  that 
"a  witness  may  give  evidence  of  a  general  balance  of  ac- 
counts." 
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But  so  far  as  any  statement  was  made  up  from  the  reports 
of  the  finance  committee,  without  any  evidence  of  Shaver's  as- 
sent to  their  correctness,  it  was  incompetent  evidence. 

One  such  report  was  made  after  his  term  of  office  had  ex- 
pired. The  repeated  use  of  the  word  "defalcation,"  too,  in 
the  statement,was  objectionable,  as  tending  to  the  prejudice  of 
the  defendant. 

For  errors  which  have  been  indicated,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 


Fauntleroy  F.  Frans 

V. 

The  People  of  the  State  of  Illinois  ex  rcl. 
Harrison  B.  Frans  et  al. 

Wkit  op  error  to  a  county  court — wliether  it  will  lie.  A  writ  of 
error  will  not  lie  from  this  court  to  a  county  court  to  bring  in  review  an 
order  of  that  court  removing  a  party  from  lils  office  of  administrator  of  an 
estate,  and  requiring  him  to  pay  over  a  sum  of  money  found  to  be  due  the 
estate. 

AVrit  of  Error  to  the  County  Court  of  Knox  county  ;  the 
Hon.  Dennis  Clark,  Judge,  presiding. 

Messrs.  Hannaman  &  Kretzinger,  for  the  plaintiff  in 
error. 

Messrs.  Bailey  &  Cole,  and  Messrs.  Craig  &  Harvey, 
for  the  defendants  in  error. 

Per  Curiam  :  This  is  a  writ  of  error  to  the  county  court  of 
Knox  county,  to  bring  in  review  an  order  of  that  court,  of 
removal  of  the  plaintiff  in  error  from  liis  office  of  administra- 
tor of  the  estate  of  Peter  Frans,  deceased,  and  requiring  him 
to  pay  over  a  certain  sum  of  money. 

Does  this  writ  of  error  lie? 
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In  the  case  of  the  Uvhwnm  Heirs  of  Laiign-ortliy  v.  Baker, 
23  111.  487,  a  writ  of  error  to  tiie  county  conrt  was  entertained 
to  review  an  order  of  that  conrt  for  a  sale  of  real  estate  at  the 
instance  of  the  administrator,  for  the  payment  of  debts.  The 
eonnty  court  had  been  given  jurisdiction  concurrent  with  the 
circuit  court,  in  applications  of  that  character,  and  as  no 
appeal  was  allowed  from  sucli  an  order  to  the  circuit  court,  it 
Mas  held  to  follow,  necessarily,  to  prevent  a  failure  of  justice, 
that  error  should  lie  to  this  court. 

In  Hobson  et  al.  v.  Paine,  40  111.  25,  a  writ  of  error  to  the 
county  court  of  Warren  county  was  brought,  to  bring  in 
review  the  action  of  that  court  in  appointing  an  administrator 
of  an  estate  ;  and  for  the  reason  that  in  that  case  an  ajipeal 
could  have  been  taken  to  the  circuit  court,  the  court  refused 
to  entertain  the  writ  of  error. 

And  for  the  same  reason  that  an  appeal  from  the  order  in 

the  present  case  might  have  been  taken    to  the  cii'cuit  conrt, 

this  writ  of  error,  as  in  the  last  cited  case,  must  be  dismissed 

for  want  of  jurisdiction. 

Writ  of  error  dismissed. 


TnE  Omaha  National  Bank 


The  First  National  Bank  of  St.  Paul. 

1.  Letteti  op  credit — extent  of  liability  thereon.  A  bank  gave  a  letter 
of  credit  to  a  person,  guaranteeing  the  payment  of  drafts  which  might  be 
drawu  by  tlie  huter  on  a  firm  named  in  the  letter,  to  the  amount  of  $14,- 
000,  tlie  letter  providing  that  endorsements  might  be  made  thereon  The 
person  to  whouj  the  letter  was  given,  m:ule  a  draft  for  $G000,  which  was 
endorsed  on  the  letter.  He  then  drew  for  $2000,  whicli  was  also  endorsed 
Oil  tlie  letter.  This  draft  was  forwarded  for  collection  to  the  bank  giving 
tho  guaranty,  which  was  advised  by  h  ttcr  that  it  was  drawn  under  the  let- 
ter of  guaranty.     The  holder  of  the  letter  tlien  made  a  draft  for 
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which  was  not  endorsed  on  tlie  letter,  nor,  in  sending  the  bill  for  collection 
to  the  same  parly  as  before,  was  anj'  reference  inaile  to  tiie  letter  of  guar- 
anty; but  the  draft  was  paid  by  tlie  drawees.  He  tlien  drew  for  $G000, 
the  draft  purporting  on  its  face  to  be  drawn  against  the  letter  of  credit, 
which  was  returned  to  the  bank  which  gave  it,  with  this  draft,  for  collec- 
tion. Tills  last  draft  was  protested.  All  the  drafts  except  the  first  were 
drawn  in  favor  of  the  same  party.  In  a  suit  by  the  latter  upon  the  guar- 
anty, to  recover  the  amount  of  the  draft  for  $6000,  which  Avas  protested,  it 
was  held,  the  defendant  was  not  liable,  because,  on  the  payment  of  the  pre- 
vious drafts,  amounting  to  $12,000,  it  Avas  exonerated  from  liability  on  its 
guaranty,  except  to  the  extent  of  $2000,  the  residue  of  the  amount  guar- 
anteed. 

2.  However  different  the  rule  might  have  been  had  the  last  draft  been 
sold  to  a  person  Avho  had  no  knowledge  of  the  prior  draft  for  $4000,  wliich 
was  not  endorsed  on  the  letter  of  credit,  and  who  should  purchase  on  the 
faith  of  that  letter,  yet,  in  the  case  of  the  plaintiff,  who  had  knowledge 
thereof,  the  omission  of  such  endorsement  could  not  avail  to  charge  the 
guarantor  beyond  the  amount  specified  in  its  letter  of  credit. 

3.  Recovery  under  the  common  counts.  In  such  case  the  plaintiff  could 
not  recover,  on  the  common  counts,  even  to  the  extent  of  $2000,  tiie  resi- 
due of  the  amount  named  in  the  letter  of  credit.  The  defendant's  liability 
arose  only  from  the  guarantj^  and  that  should  have  been  declared  upon 
specially. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Fuller  &  Smith,  for  the  appellant. 

Messrs.  Thompson  &  Bishop  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

On  the  14th  of  September,  1868,  the  First  National  Bank 
of  St.  Paul  issued  to  C.  W.  Xash  the  following  letter  of 
guaranty : 

"  First  National  Bank,  St.  Paul,  Minn.,  \ 

Sept.  14,  1868.  ] 

"  To  lohorn  it  inay  concern : 

The  bearer,  Chas.  W.  Nash,  Esq.,  whose  signature  is  here- 
with, may  wish  to  draw  drafts  upon  Messrs.  Mcrriam  &  "Wilder 
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of  this  city,  for  a  sum  not  exceeding  fourteen  thousand  dol- 
lars ($14,000),  and  the  same  will  be  duly  guaranteed  by  this 
bank.     Endorsements  may  be  placed  on  this  letter  of  advice. 

Signature  of  Respectfully. 

C.  W.  Nash.  J.  E.  Thompson,  Pt." 

On  the  19th  day  of  September,  1868,  Nash  drew  a  bill  ibr 
$6000,  to  the  order  of  the  State  Savings  Association  in  St. 
Louis,  on  Merriam  &  Wilder,  which  was  endorsed  on  tlie  let- 
ter of  guaranty. 

On  the  26th  day  of  September,  1868,  he  drew  another  bill 
on  Merriam  &  Wilder,  in  favor  of  the  Omaha  National  Bank, 
the  plaintiff' herein,  for  ^2000,  Avhich  was  also  endorsed  on  the 
letter.  This  draft  was  forwarded  for  collection  to  the  defend- 
ant, the  First  National  Bank  of  St.  Paul,  with  a  letter,  advis- 
ing that  it  was  drawn  under  the  letter  of  guaranty.  The  draft 
itself  made  no  reference  to  the  guaranty. 

On  the  19th  of  December,  1868,  Nash  drew  another  bill,  for 
$4000,  in  favor  of  the  plaintiff,  on  Merriam  &  Wilder,  which 
was  also  forwarded  to  the  defendant  for  collection,  and  duly 
paid  by  the  drawees.  This  bill  was  precisely  like  the  prece- 
ding, with  the  exception  of  the  date  and  amount.  The  plain- 
tiff, however,  in  sending  the  bill,  made  no  reference  to  the 
letter  of  guaranty,  nor  was  the  bill  endorsed  on  the  letter. 

In  July,  1869,  Nash  drew  another  draft,  for  $5000,  in  favor 
of  the  plaintiff,  M'hich  was  also  sent  to  the  defendant  lor  col- 
lection, returned  protested,  and  charged  by  the  plaintiff  to 
Nash,  M'ho  had,  in  the  meantime,  engaged  in  an  extensive 
business  at  Omaha,  in  the  way  of  government  contracts,  keep- 
ing his  account  with  the  plaintiff.  On  the  trial,  the  cashier 
of  the  plaintiff  testified,  that  this  bill  was  also  drawn  on  Mer- 
riam &  Wilder;  but  in  his  affidavit,  subsequently  made  in 
support  of  the  motion  for  anew  trial,  he  swore  that,  on  return- 
ing to  Omaha,  he  found  it  was  drawn  on  AVilder  alone.  In 
the  view  we  take  of  the  case,  however,  this  draft  becomes 
immaterial. 
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On  the  31st  of  December,  1869,  Nash  drew  on  Merriam  & 
Wilder  another  draft,  in  favor  of  plaintiff,  for  $6000,  to  make 
good  his  bank  account.  This  draft  purported  on  its  face  to  be 
drawn  against  the  letter  of  credit,  and  having  been  forwarded, 
like  the  others,  to  the  defendant  for  collection,  was  returned 
protested.  With  this  draft  was  sent  the  original  letter  of 
guaranty,  which  was  returned  to  the  plaintiff  Avith  the  words 
"guaranty  withdrawn  January  27, 1870,"  written  upon  it.  It 
appears,  from  the  correspondence  between  the  two  banks,  that 
Merriam  &  Wilder  instructed  the  defendant  not  to  pay  this 
draft,  and  agreed  to  hold  it  harmless  against  all  loss.  Some 
stress  is  laid  upon  this  fact  by  plaintiffs  counsel,  but  we  do 
not  perceive  that  it  affects  the  legal   liability  of  the  defendant. 

This  suit  was  brought  upon  the  guaranty,  to  recover  the 
amount  of  this  draft  for  §6000.  If  the  draft  of  the  19th  of 
December,  for  $4000,  when  paid,  exonerated  the  defendant 
from  liability  on  its  guaranty  to  that  extent,  it  is  manifest  there 
can  be  no  recovery  in  this  suit.  There  would  remain  a  liability 
only  to  the  extent  of  $2000.  and  the  defendant  could  not  be 
required  to  pay  a  draft  for  $6000.  The  Superior  Court  held 
the  draft  for  $4000  must  be  so  applied,  and  so  instructed  the 
jury — thus  causing  a  verdict  for  the  defendant.  The  plaintiff 
appealed. 

It  was  proven  on  the  trial,  by  the  president  and  cashier  of 
the  plaintiff,  that  it  is  a  universal  custom  among  bankers, 
when  a  bill  is  drawn  on  the  faith  of  a  letter  of  credit,  to  either 
advise  in  the  body  of  the  draft,  or  in  the  letter  transmitting 
it,  that  the  bill  is  so  draNvn.  That  w^as  not  done  in  reference 
to  the  $4000  draft.  It  is  conceded,  by  counsel  for  appellant, 
that,  under  the  terms  of  the  letter  of  guaranty,  in  this  case,' 
the  liability  of  the  defendant  would  have  been  discharged  as 
soon  as  Merriam  &  Wilder  had  paid  the  drafts  of  Nash  to  the 
extent  of  $14,000,  if  drawn  under  the  letter  of  guaranty  and 
endorsed  thereon.  It  is,  however,  insisted,  in  a  very  ingen- 
ious argument,  that,  as  the  bill  for  $4000  was  not  endorsed  on 
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the  letter  of  credit,  and  as  no  reference  was  made  to  the  guar- 
anty, either  in  the  body  of  the  bill,  or  in  the  letter  trans- 
mitting it  for  collection,  the  defendant  Mould  not  have  been 
liable  for  the  payment  of  that  bill  by  virtue  of  the  guaranty, 
and  can  not  claim  that  its  liability  was  discharged  to  the  extent 
of  this  bill,  upon  its  payment  by  the  drawees.  In  this  argu- 
ment we  can  not  concur. 

What  was  the  undertaking  of  the  defendant  ?  It  was 
expressed  in  a  written  instrument,  and  in  terms  not  ambiguous. 
It  was,  simply,  that  Merriam  &  AVilder  should  pay  drafts, 
drawn  upon  them  by  Nash,  to  the  extent  of  $14,000;  and  if 
they  should  not,  the  bank  would  pay,  but  would  not  be  liable 
beyond  that  sum.  Before  the  bill  in  controversy  was  drawn, 
the  defendant  had  collected  $12,000  from  Merriam  &  Wilder, 
on  bills  drawn  upon  them  by  Nash,  and  had  transmitted  the  pro- 
ceeds to  the  payees.  The  very  terms  of  the  defendant's  under- 
taking had  then  been  complied  with  to  the  extentof  $12,000,  and 
to  that  extent  it  might  hold  itself  discharged  from  its  liability, 
unless  a  state  of  facts  should  be  shown,  rendering  it  necessary, 
in  the  maintenance  of  justice,  to  carry  the  undertaking  of  the 
defendant  beyond  its  sti-ict  letter,  by  saying  that  it  should  not 
be  permitted  to  treat  the  $4000  draft  as  falling  within  the 
terms  of  its  contract.  If,  for  instance,  the  draft  for  $4000,  not 
having  been  endorsed  upon  the  letter  of  guaranty,  Nash  had 
presented  that  letter  to  a  banker  who  knew  nothing  of  that 
draft,  and  had  sold  to  him  his  draftfor$6000,  being  the  amount 
apparently  unexhausted  upon  the  letter,  it  might  have  been 
contended,  with  great  force,  that,  as  the  defendant  had  collected 
the  former  drafts,  and  remitted  their  proceeds,  without  seeing 
that  the  $4000  draft  was  endorsed  upon  the  letter  of  credit,  it 
had  been  guilty  of  such  carelessness  as  to  preclude  it  from 
setting  up  that  draft  against  a  person  dealing  with  Nash,  with- 
out any  knowledge,  or  means  of  knowledge,  of  its  existence. 

But  it  is  precisely  at  this  point  that  the  plaintiff's  case  breaks 
down.  The  plaintiff  knew,  when  it  received  the  draft  in  suit, 
that  Merriam  &  Wilder  had  paid,  as  the  defendant  agreed  they 
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shoukl  pay,  the  drafts  of  Nash  to  the  extentof  $12,000.  When 
thepkiintlfF  forwarded  to  defendant  the  $2000  draft,  it  advised 
the  hitter  that  the  bill  was  drawn  by  virtue  of  the  letter  of 
guaranty.  The  $4000  draft  was  drawn  a  short  time  there- 
after, and  in  precisely  the  same  terms  ;  but  the  letter  trans- 
mitting- it  said  notliing  of  the  letter  of  guaranty.  Yet,  the 
defendant  had  a  right  to  presume  that  the  plaintiff  took  that 
draft,  as  it  had  taken  the  former  one,  on  the  faith  of  the  letter, 
and  to  insist  that,  so  far  as  the  plaintiff  was  concerned,  the 
guaranty  was  discharged  to  the  extent  of  $12,000.  It  is  said, 
the  plaintiff  did  not  take  that  draft  on  the  credit  of  the  guar- 
anty. It  is  unnecessary  to  inquire  whether  it  discounted  it  on 
the  credit  of  Kash,  or  that  of  the  defendant.  It  kncAV  the 
draft  fell  within  the  terms  of  that  letter,  and  that,  when  it 
should  be  collected  and  accounted  for  by  the  defendant,  the 
latter  would  have  the  right  to  consider  its  guaranty  discharged 
to  that  extent,  and  to  adjust  its  dealings  with  Merriam  & 
Wilder,  upon  that  basis.  From  that  time,  the  plaintiff  could 
claim  no  right,  upon  discounting  a  draft  drawn  by  Nash  on 
Merriam  &  Wilder,  to  be  protected  as  a  purchaser  might  be 
who  had  bought  such  draft  in  ignorance  that  the  bill  for  $4000 
had  ever  been  drawn.  The  plaintiff  can  only  appeal  to  the 
letter  of  the  contract.  It  occupies  no  vantage  ground.  It 
has  been  cognizant  of  whatever  has  been  done,  and  has  been 
in  no  respect  misled  by  the  defendant.  It  knew  the  defendant 
had  only  guarantied  the  payment  by  Merriam  &  Wilder  of 
bills  drawn  by  Nash,  to  the  extent  of  $14,000,  and  that  they 
had  paid  such  bills  to  the  extent  of  $12,000.  On  what  ground, 
then,  can  this  plaintiff  claim  the  guaranty  shall  be  so  con- 
strued as  to  cover  another  draft  for  $6000  ? 

It  is  urged  that  the  defendant  could  not  have  been  com- 
pelled to  pay  the  $4000  draft,  if  Merriam  &  AVilder  had  not 
done  so,  because  it  was  not  endorsed  on  the  letter  of  guaranty. 
Without  deciding  whether  the  letter  of  guaranty  should  re- 
ceive that  construction,  it  is  sufficient  to  say,  if  that  draft  had 
not  been  paid  by  JNIcrriam  &  Wilder,  the  plaintiff  and  Nash, 
28 — 59th  III. 
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by  endorsing  it  upon  the  letter  of  guaranty,  could,  undoubt- 
edly, have  enforced  its  payment  by  the  defendant.  The  i)rovi- 
sion  in  the  letter,  that  '*  endorsenjents  may  be  placed  on  this  letter 
of  advice,"  was  intended,  we  suppose,  to  secure  the  defendant 
from  being  called  upon  to  pay  drafts  discounted  upon  the 
faith  of  the  letter,  and  in  ignorance  that  the  amount  specified 
in  the  letter  had  already  been  exhausted.  This  was  a  proper 
precaution ;  and  conceding  that  the  defendant  might  have 
declined  to  pay  the  $4000  draft,  until  endorsed  on  the  letter  of 
guaranty,  it  could  waive  this  right,  without  injury  to  itself,  so 
long  as  Nash  should  deal  only  with  persons  cognizant  that 
such  a  draft  had  been  drawn  and  paid.  This  was  what  it  in 
substance  did.  It  received  for  collection  a  draft  drawn  by 
Nash  on  Merriam  &,  Wilder,  from  a  party  aware  of  the  guar- 
anty. Such  drafts  it  had  agreed  should  be  paid.  It  collected 
the  draft  and  remitted  the  proceeds.  It  might  have  been  more 
prudent,  with  reference  to  the  possible  dealings  of  Nash  -with 
other  persons,  to  require  the  endorsement  of  the  draft  upon 
the  letter;  but  such  prudence  was  not  necessary  in  reference 
to  the  present  plaintiff.  It  is  more  than  probable  that  the 
defendant  supposed  an  endorsement  was  made,  but  that  Avas 
an  act  to  be  done  by  the  drawer  and  payee,  and,  as  against 
them,  it  could  not  affect  the  defendant's  rights  whether  the 
act  was  performed  or  omitted.  They  had  the  power  in  their 
own  hands  to  compel  the  defendant  to  respond  upon  its  guar- 
antv  for  the  amount  of  the  draft,  by  placing  an  endorsement, 
at  any  time,  on  the  letter  in  their  possession  ;  and  because  the 
draft  was  paid  without  such  endorsement,  the  plaintiff  can  not 
be  permitted  to  say  that  the  defendant  can  take  no  benefit  from 
its  payment. 

Much  of  what  we  have  .said,  applies  to  the  argument  based 
upon  the  evidence  of  the  custom  among  bankers,  when  a  draft 
is  discounted  on  the  faith  of  a  letter  of  guaranty,  to  give  notice 
of  that  fact  to  the  guarantor.  Admitting  that  to  be  the 
custom,  we  are  of  oj)inion,  for  the  reasons  already  given,  that 
it  can  not  affect  the  decision  of  the  present  case.  The  payment 
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of  the  draft  for  $4000,  by  Merriam  &  Wilder,  was  a  payment 
within  the  terms  of  the  guaranty,  whether  the  letter  in  which 
plaintiff  sent  that  draft  to  the  defendant  alluded  to  the  guar- 
anty or  not. 

We  have  not  reviewed  any  of  the  authorities  cited 'by  coun- 
sel, because  they  really  furnish  but  little  aid  in  the  determina- 
tion of  the  case.  Though  various  questions  may  be  raised, 
the  controlling  one  is,  whether,  before  this  draft  was  drawn, 
the  defendant  had  discharged  itself  from  liability  upon  its 
guaranty  to  the  extent  of  $12,000,  as  against  this  plaintiff.  It 
seems  to  us  plain,  that,  to  that  extent,  its  contract  had  been 
performed,  and  the  plaintiff  knew  it. 

If  the  defendant  had  given  to  Nash  a  letter,  stating  that  he 
had  $14,000  in  its  vaults,  which  would  be  paid  upon  his 
drafts,  and  that  such  drafts  could  be  endorsed  upon  the  letter 
of  credit,  and  if  the  plaintiff,  knowing  that  the  defendant  had 
already  paid  $12,000  on  the  drafts  of  Xash,  though  upon 
drafts  making  no  allusion  to  the  letter  and  not  endorsed  upon 
it,  should  discount  another  draft  for  $6000,  and  claim  payment 
by  virtue-of  the  letter,  could  we  hesitate  as  to  the  judgment 
that  should  be  given?  The  actual  case  is  not  substantially 
dissimilar  from  the  one  supposed.  The  defendant  had  prom- 
ised to  the  public  that  the  drafts  of  Nash,  on  certain  persons, 
to  the  extent  of  $14,000,  should  be  paid.  They  had  been 
drawn  and  paid  to  the  extent  of  $12,000,  when  the  draft  in 
controversy  was  drawn,  and  that  fact  was  known  to  the 
plaintiff.  As  to  it,  the  contract  was  discharged,  except  as  to 
the  surplus  of  $2000.  and  that  can  not  be  recovered  in  this 
suit.  It  is  claimed  by  appellant's  counsel,  that  the  plaintiff 
should  have  been  permitted  to  recover,  at  least,  the  $2000  on 
the  common  counts.  This,  however,  can  not  be  done.  The 
defendant's  liability  arises  only  from  the  guaranty,  and  this 
must  be  declared  upon  specially. 

Judgment  afimied. 
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Eugene  B.  JMyeks 

V. 

Eugene  L.   Gross  et  al. 

1.  Contract  for  the  sale  of  an  edition  of  books — construction  thereof.  A 
publisher  of  a  book  entered  into  a  contract  •with  a  bookseller,  by  the  terms 
of  which  the  latter  was  to  advertise  the  book  in  his  circulars  and  lists,  for 
which,  and  for  his  commissions  on  all  sales  made  by  him,  he  was  to 
receive  twenty  per  cent  of  tlie  gross  receipts,  to  be  deducted  month  by 
month,  at  which  times  he  was  to  account  and  pay  over  to  the  publisher 
the  residue.  It  was  also  agreed  that  the  bookseller  should  sell  the  entire  : 
edition,  the  publisher  reserving  "the  privilege  of  selling  at  retail  what  few 
copies  might  be  demanded  through  him,  without  commissions  to  the  book- 
seller." It  was  heldy  that  while  it  was  for  the  jury  to  say,  from  the  num- 
ber of  the  edition  and  all  the  circumstances  of  the  case,  what  number 
should  be  regarded  as  a  "few  copies,"  which  might  be  sold  by  the  pub- 
lisher without  commissions  to  the  bookseller,  it  could  not  have  been 
intended  to  embrace  in  the  reservation  so  large  a  proportion  of  the  edition 
as  to  exceed  one-third  thereof. 

2.  Nor  had  the  publisher  the  right,  under  the  contract,  to  advertise  the 
book  and  solicit  orders  for  its  sale, — that  was  clearly  prohibited,  by  the 
spirit,  if  not  by  the  letter  of  the  contract. 

S.  Should  the  publisher,  in  such  case,  sell  al  retail  more  books  than  he 
was  authorized  to  sell  under  the  agreement,  the  bookseller  would  be  er.li- 
tled  to  his  commissions  on  the  residue  the  same  as  if  he  had  hold  the  books 
himself. 

4.  It  seems,  after  the  making  of  this  contract,  by  an  viiiderstaiiding 
between  the  parties,  a  bill  was  introduced  in  the  Icgislatun-,  proviiling  lor 
the  purchase,  by  the  State,  of  a  certain  number  of  cojjies  of  tiie  book.  The 
bill,  as  originally  drawn,  provided  that  the  books  should  he  j)ni(ii.isi  d 
from  the  bookseller,  who  agreed  with  the  publislu  r  to  iiccept  half  com- 
mission on  the  books  to  be  sold  to  the  Slate,  Subsequently  the  publisher 
procured  the  bill  to  be  so  amended  that  the  books  should  be  purchased 
directly  from  him:  Held,  this  change  in  the  law  did  not  operate  to  deprive 
the  bookseller  of  his  right  to  his  commissions  on  the  sale  to  the  State,  as  it 
did  not  matter,  under  their  agreement,  by  which  of  the  parties  the  books 
•were  furnished. 

5.  Rescission  of  contract  for  no7i-performance.  A  party  to  a  con- 
tract who  is  liimself  first  in  default,  can  not  declare  the  contract  at  an  end 
by  reason  of  non-performance  by  the  other  party. 
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6.  So,  ill  this  case,  llie  publislu  r  violnlcd  llie  contract  by  rcfusiiiir  to 
account  to  the  bookseller  for  liis  coininisvions  on  books  sold  boyond  llic 
uiinibcr  the  former  was  aulhorizi  d  to  si  11  uiuUr  the  contract,  and  thereby 
the  bookseller  was  justified  iii  refusing  to  pay  the  drafts  of  the  publisher 
for  proceeds  of  sales  he  had  made  himself,  without  forfeiting  bis  right  to 
have  the  contract  fully  executed. 

Appeal  from  the  Superior  Court  of  Cook  county ;  llic  lion. 
William  A.  Porter,  Judge,  presiding. 

Mr.  J.  V.  Le  Moyne,  for  the  appellant. 

Messrs.  Beckwith,  Ai^>:R  &  Kales,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellees,  in 
the  Superior  Court  of  Cook  county,  against  appellant,  to 
recover  a  balance  on  the  sale  of  books  by  the  latter  for  the 
former.  The  declaration  contained  a  special,  and  the  usual 
common  counts.  The  cause  being  at  issue,  was  submitted  to 
the  court  for  trial,  by  consent  of  parties,  without  the  interven- 
tion of  a  jury.  After  hearing  the  evidence,  the  court  found 
the  issues  for  appellees  and  assessed  their  damages  at 
$1,169.36,  and  rendered  a  judgment  therefor  in  their  favor; 
and  defendant  prosecutes  this  appeal  from  that  judgment. 

On  the  17th  day  of  July,  1S6<S,  the  })arties  entered  into  a 
written  agreement  by  which  a]>pellant,  mIio  was  a  bookseller, 
bound  himself  to  advertise  the  book,  which  was  a  compila- 
tion of  the  statutes  of  Illinois,  in  his  circulars  and  lists,  such 
as  might  be  needed  to  sell  the  same  promptly,  for  which,  and 
for  his  commissions,  appellees  agreed  to  pay  him  twenty  per 
cent  of  the  gross  receipts  from  all  sales  he  should  make,  to  be 
deducted  luonth  by  month,  at  which  times  he  was  to  account 
to,  and  pay  over  to  appellees,  the  remaining  eighty  per  cent 
of  the  proceeds  of  all  such  sales.  It  was  agreed  that  appellant 
should  sell  the  entire  edition  at  the  price  of  $8  per  copy,  which 
was  subsequently  raised  to  $10,  and  to  have  his  imprint  there- 
on as  publisher.  It  was  further  agreed,  that  "Gross  Brothers 
reserve  the  privilege  of  selling  at  retail  what  few  copies  may 


438  :\lYKris  r.  Gro^^s  d  «/.  [Sept.  T., 

Ojiiiiioii  of  the  Court. 


be  (lenianded  tlirongh  them,  without  commissions  to  jNIyers;" 
and  the  expense  of  boxing  the  books  and  transporting  them  to 
Chicago,  was  to  be  equally  shared  between  the  parties. 

The  agreement  does  not  name  the  size  of  the  edition  that 
Avas  being  published,  and  to  which  it  referred,  but  it  states  it 
to  be  a  contract  in  reference  to  an  edition  of  the  statutes  of 
Illinois,  which  appellees  then  had  in  jn-ess.  It  is  conceded 
that  the  agreement  referred  to  the  frst  edition,  and  the  evi- 
dence shows  that  it  consisted  of  one  thousand  volumes,  but  it 
seems  it  was  increased  some  forty  copies.  Tliis,  then,  fixes  the 
number  that  was  embraced  in  the  contract.  The  difference 
between  the  parties  seems  to  have  grown  out  of  the  sales  by 
appellees  to  individuals  and  the  State,  upon  which  appellant 
claims  commissions,  and  which  apjiellees  insist  he  is  not  enti- 
tled to  under  the  agreement.  Of  the  one  thousand  and  five 
copies  which  appellees  admit  were  printed,  two  hundred  and 
ninety-four  were  sold  to  the  State,  and  of  the  remaining  seven 
hundred  and  eleven,  appellant  sold  three  hundred  and  sixty- 
two,  leaving  three  hundred  and  forty-nine  unaccounted  for^ 
unless  they  were  sold  by  appellees.  Should  appellant's  claim 
that  appellees  account  to  him  and  pay  commissions  on  the  cop- 
ies sold  by  ajipellees,  be  alloAved?  Appellant  M'as  entitled,  by 
the  terms  of  the  contract,  to  sell,  and  receive  commissions  on, 
the  entire  edition,  except  the  few  copies  that  might  be 
demanded  of  a})pellces,  upon  which  he  was  to  receive  no  com- 
mission. We  can  not  presume  appellant  for  a  moment  sup- 
posed that  the  expression,  "a  few  copies,"  could  be  construed 
to  embrace  so  large  a  number.  It  is  a  question  for  the  jury  to 
say,  from  the  size  of  the  edition,  and  all  the  circumstances  of 
the  case,  what  number  should  be  regarded  as  a  few  copies. 
But  it  is  manifest  that  appellees  could  not  sell,  under  that  res- 
ervation, over  one-third  of  the  edition.  Nor  had  they,  under 
the  agreement,  any  right  to  advertise  the  books  for  sale,  and 
solicit  orders  for  their  sale.  This  is  clearly  prohibited  by  the 
spirit,  if  not  the  language,  of  the  contract.  This  calculation 
is  based  on  the  number  appellees  admit  the  edition  contained, 
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but  other  evidence  places  it  at  a  higher  number  ;  but  the  true 
number  published,  is  for  the  jury  to  determine. 

It,  then,  follows  that  appellees,  by  selling  at  retail  more  than 
the  contract  authorized,  violated  the  agreement.  It  is  appar- 
ent that  they  had  sold,  or  made  some  other  disposition  of  the 
books,  at  the  time  of  their  last  interview  with  appellant,  as 
they  then  informed  appellant  that  there  was  not  enough  of  the 
edition  to  supply  the  State  the  five  hundred  copies  it  had 
authorized  the  Secretary  of  State  to  j)urchase.  And  we  find 
this  to  have  been  true,  as  not  quite  three  hundred  were,  in 
fact,  delivered,  and  they  were  then  distributing  them  among 
the  members  of  the  general  assembly.  It  thus  appears  that 
appellees  had  broken  their  part  of  the  contract,  as  they  had 
made  these  sales  and  had  failed  to  account  to  appellant  for  the 
commission  which  he  was  entitled  to  receive  on  such  sales  as 
though  sold  by  himself.  Even  admitting  that  appellant  remit- 
ted his  commissions  on  one  hundred  and  thirty-three  copies 
thus  sold,  as  appellees  contend  he  did,  still  it  would  leave 
two  hundred  and  sixteen  copies  sold  by  them  upon  which  they 
have  paid  no  commission,  if  we  take  the  lowest  number  Avhich 
they  claim  was  published.  This  being  the  case,  they  Avere  not 
in  a  position  to  declare  the  contract  at  an  end.  A  party,  when 
in  default,  has  no  power  to  say  the  contract  is  at  an  end,  and 
refuse  to  proceed  with  its  execution.  As  appellees  had  viola- 
ted the  agreement,  and  had  failed  to  account  for  commissions 
of  appellant,  in  their  hands,  when  they  drew  upon  him  and  he 
refused  to  pay,  they  had  no  power,  for  that  reason,  to  declare 
the  agreement  at  an  end. 

AVe  now  come  to  the  question,  whether  appellant  was  enti- 
tled to  any  commission  on  the  two  hundred  and  ninety-four 
copies,  sold  to  the  State,  of  that  edition.  Appellant  had  the 
power  to  prevent  a  sale  to  the  State,  unless  he  should  get  his 
regular  commission  under  the  agreement ;  but  it  seems  he 
agreed  to  take  half  commission  on  such  a  sale,  if  it  could  be 
effected,  at  the  time  the  bill  Avas  introduced  authorizing  the 
purchase  to  be  made    of  appellant.      We  fail  to  find  that  he 
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ever  ai;vet'(l  to  reduce  the  amount,  or  to  remit  his  elaim  for 
half  commission  on  tliat  sale.  Nor  coiihl  tlie  change  (»f  tiie 
bill,  as-it  finally  passed,  authorizing  the  ])ui-ehasc  to  be  made 
from  appellees,  in  the  slightest  degree  affect  his  rights.  If  it 
Avas  understood  that  he  was  to  have  half  commissions  for  a 
sale  under  the  bill  as  first  introduced,  we  are  at  a  loss  to  per- 
ceive any  rule  of  law  by  which  he  lost  the  right  when  ajipellees 
had  the  bill  amended  so  as  to  authorize  them  to  make  the  sale. 
The  purpose  and  object  of  the  parties  was  to  make  the  sale  to 
the  State,  of  that  edition,  and  it  could  not  matter  in  the 
slitjhtest  degree  which  formally  consummated  it.  On  itsbeinsr 
accomplished  in  either  form,  appellant  had  the  right,  when 
payment  was  made,  to  receive  ten  percent  on  that  sale. 

The  court  below  excluded  both  the  item  for  commissions 
over  and  above  a  few  copies  sold  by  appellees,  and  not  remit- 
ted by  appellant  on  their  settlement,  and  the  item  of  ten  per 
cent  on  the  sale  to  the  State.  In  this  there  was  error.  The 
judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


William  BKOUGnTo:?^ 

V. 

Electa  Smart. 

1.  CoNFiJCT  OF  TESTIMONY — Want  flf  prepoiulemnce.  A  part}' holding 
the  affirmative  of  a  i^roposlLioii  is  riqiiircd  to  niainlaiii  it  hy  u  pri'|ioiKiir- 
aiice  of  evidence',  Avliicii  can  never  be  the  case  wlien  one  of  two  parlies, 
both  <  qually  credible,  makes  an  assertion  Avhicli  is  denied  b}"^  the  otlier. 
The  plaiiitilT's  case,  under  sucli  circumstances,  is  not  proved. 

2.  Action  for  services,  when  no  charge  teas  intended  to  be  made.  In  an 
action  to  recover  for  work  and  labor,  it  appeand  the  plaiiititl"  was  the  sis- 
ter in-law  of  the  defendaut,  uud  made  licr  home  at   his  iiouse,  and  it  was 
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hdd,  that,  if  she  did  not  intend  to  charge  for  what  services  she  rendered  ia 
the  faiiiil}',  but  regarded  the  same  as  a  donation,  or  an  equivalent  for  living 
at  defendant's  house,  she  could  not  recover  therefor. 

3.  Remedy — where  one  purcliases  land  and  another  takes  tJie  title.  If  a 
person  purchases  land  and  another  takes  the  title  in  his  own  name,  the  real 
owner,  it  may  be,  may  have  a  claim  in  equity  to  recover  the  land,  but  the 
nature  of  the  claim  in  that  regard  can  not  be  investigated  in  au  action  of 
assumpsit. 

4.  New  trial — verdict  against  the  evidence.  In  this  case,  in  which  one 
of  the  issues  presented  the  question  whether  the  defendant  promised  to 
marry  the  plaintiff,  it  was  held  a  verdict  for  the  plaintiff  was  m)t  supported 
by  the  evidence. 

Appeal  from  the  Circuit  Court  of  Livingston  county  ;  the 
Hon.  ChaPvLES  H.  Wood,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  in  which  the  declaration, 
among  other  alleged  causes  of  action,  contained  a  count  for 
work  and  labor.  The  basis  for  this  count  was  certain  services 
performed  by  the  plaintiff  in  the  family  of  the  defendant 
while  she  was  making  her  home  at  his  house.  On  this  branch 
of  the  case,  the  court  below  refused  the  following  instruction 
asked  by  the  defendant : 

"  3d.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff made  her  home  at  the  defendant's  during  the  time  that  she 
claims  pay,  for  services,  from  the  defendant,  and  that  what  ser- 
vices she  rendered  during  such  time^  she  did  not  intend  to 
charge  the  defendant  for,  but  regarded  the  same  a  donation,  or 
as  an  equivalent  for  living  at  defendant's  house,  then  the 
plaintiff  can  not  recover  for  such  services  in  this  suit. " 

This  rulinoj  of  the  court  is  assisrncd  as  error. 

The  other  features  of  the  case  are  sufficiently  presented  in 
the  opinion. 

Mr.  L.  E.  Payson  and  JNIr.  C.  J.  Beattie,  for  the  appel- 
lant. 

Messrs.  Pit.lsbury  &  LawriInce,  and  Mr.  L.  G.  Pearre, 
for  the  appellee. 
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Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit.  The  declaration  counts 
upon  a  promise  by  the  defendant  to  marry  the  plaintiif  on 
request;  on  a  promise  to  marry  plaintfff  in  a  reasonable  time; 
on  a  promise  to  marry  her  in  the  fall  of  1869;  and  a  count  for 
use  and  occupation,  goods,  wares  and  merchandise,  the  money 
counts,  and  account  stated. 

On  leave  to  amend  the  declaration,  the  plaintiif  added  a 
count  alleging  seduction  and  abandonment  by  the  defendant. 

To  the  first  four  counts  the  general  issue  was  pleaded,  and 
issue  joined,  and  a  plea  of  .set  off  to  the  common  counts; 
and  to  the  additional  count,  not  guilty  was  pleaded  and  issue. 
Thus  the  strange  anomaly  is  presented  in  an  action  of  assump- 
sit, of  an  issue  made  upon  a  plea  of  not  guilty.  There  is,  how- 
ever, no  point  made  on  this. 

The  jury  found  for  the  plaintiff  and  assessed  her  damages 
at  $10,000.  A  motion  for  a  new  trial  was  entered;  there- 
upon the  plaintiff  entered  a  remlitifur  of  $5000,  and  the  court 
overruled  the  motion  for  a  new  trial,  and  rendered  judgment 
on  the  verdict. 

To  reverse  that  judgment,  the  defendant  appeals. 

We  have  examined  the  record  with  great  care,  and  have 
reached  the  conclusion  that  the  verdict  was  not  wari'anted  by 
the  evidence,  nor  can  it  be  regarded  as  the  unimpassioncd 
expression  of  deliberate  judgment. 

There  is  no  sufficient  proof  of  any  promise  to  marry.  The 
plaintiff  testitics  there  was,  while  the  defendant,  in  the  most 
positive  manner,  under  oath,  asserts  the  contrary. 

A  party,  holding  the  affirmative  of  a  proposition,  is  required 
to  maintain  it  by  a  preponderance  of  evidence,  which  can  never 
be  the  case  when  one  of  two  i)artios,  both  equally  credible, 
makes  an  assertion  which  is  denied  by  the  other.  The  plain- 
tifl"s  case,  under  such  circumstances,  is  not  proved. 

But  it  is  urged  that  the  plaintiff's  testimony  is  corroborated 
by  her  nephew,  E.  M.  Smart,  whose  rambling  and  confused 
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statements  scarcely  rise  to  the  dignity  of  testimony.  Nor 
does  that  of  William  Clapp,  who  was  called  to  prove  admis- 
sions by  the  defendant,  go  to  show  a  promise  of  marriage. 

The  defendant  is  sustained,  in  some  degree,  by  the  testimony 
of  his  half  brother,  Samuel  Broughton,  who  states  that,  in  the 
fall  of  1869,  the  plaintiff  told  him,  in  a  conversation  he  then 
had  with  her,  that  she  was  not  engaged  to  be  married  to  the 
defendant;  that  defendant  had  never  asked  her  to  have  him. 
She  further  said  she  knew  he  did  not  intend  to  marry  her.  In 
the  same  conversation,  she  said,  in  a  joking  manner,  she  was 
going  to  set  her  cap  for  a  man  named  Barunters.  This  talk 
was  after  plaintiff  left  defendant's  house. 

Margaret  Beattie  testifies  that  plaintiff  was  living  at  her 
house  in  1869,  in  Round  Grove,  and  she  had  a  conversation 
with  her,  in  "which  plaintiff' said  defendant  had  never  asked  her 
to  marry  him,  but  she  depended  upon  what  Sarah  had  said. 
This  was  in  the  fall  of  1869. 

The  plaintiff  does  not  explicitly  deny  this  conversation  Avith 
Samuel  Broughton,  but  says  she  don't  think  that  conversation 
ever  occurred.  Now,  such  a  conversation  was  had,  or  it  was 
not  had.  Samuel  Broughton  testifies  in  the  most  positive  man- 
ner it  did  occur;  and  if  it  did  not,  plaintiff  could,  as  posi- 
tively, have  so  stated.  Mrs.  Beattie's  testimony  is  not  ques- 
tioned. 

As  to  the  testimony  of  this  witness,  and  as  explanatory,  it 
is  necessary  to  state  that  plaintiff  was  the  sister  of  the  defend- 
ant's deceased  wife,  Sarah,  who,  on  her  death  bed,  had  desired 
plaintiff  to  remain  with  her  family  and  take  care  of  the  chil- 
dren. Sarah  also  said  she  had  talked  to  William  about  it,  and 
that  Broughton  had  promised  to  treat  her  well,  and  that  after 
her  death  he  would  give  plaintiff  all  the  rights  that  belonged 
to  her,  Sarah.  Plaintiff  also  states  that  she  could  not  say  that 
defendant  had  any  knowledge  of  that  conversation  at  the  time. 
We  infer  from  this,  that  it  was  on  the  faith  of  a  promise  made 
by  the  deceased   wife  of  defendant,  that  i)laintiff  based   her 
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claim  that  (Icfeiidanr  sluMild  marry  her,  and  on  the  strength  of 
Avhieh  she  demanded  eoniplianee  on  his  part. 

It  may  he,  as  William  C'lapp  testified,  that  he  might  have 
married  her,  il"  she  had  not  been  in  sneli  a  hnrry;  l;e  did  not 
talk  abont  a  promise  to  marry,  he  only  talked  of  what  might 
have  been. 

We  fail  to  perceive,  in  the  Avhole  record,  any  snffieient  evi- 
dence of  a  promise  to  marry  made  by  the  defendant  to  the 
plaintif}'. 

In  a  contract  so  important  as  that  of  marriage,  there  should 
be  sufficient  evidence  to  establish  the  fact.  The  bare,  unsup- 
ported testimony  of  an  artful,  designing  woman,  should  not, 
for  the  safety  of  society,  be  permitted  to  prevail  against  the 
positive  denial  of  the  party  sought  to  be  charged.  If  great 
caution  is  not  observed  by  juries  in  such  cases,  the  property  of 
no  unmarried  man  in  the  community  is  secure  to  him  wlio 
should  have  the  misfortune  to  seek  the  company  of  females, 
some  one  of  Avhom,  by  her  own  unaided  testimony,  may  malce 
him  her  victim. 

Doubtless,  the  jury  in  this  case  more  easily  reached  their  cou- 
clusion,  from  the  fact,  to  which  the  plaintiff  willingly  testified, 
that,  from  the  time  she  had  reached  the  twenty -eighth  year  of 
her  age,  a  matured  woman,  living  in  her  sister's  family,  she 
had,  not  unwillingly,  received  the  unlawful  embraces  of  the 
defendant  for  more  than  ten  years  up  to  1869,  the  year  of  her 
sister's  death.  She  states,  herself,  defendant  had  frequent  inter- 
course with  her,  "time  and  again,"  for  ten  years  before  her 
sister's  death.  After  her  death,  on  defendant's  persuasion,  she 
would  leave  her  bed  and  go  to  the  defendant's.  She  says  he 
forced  her,  by  force  of  argument,  which  she  explains  by  say- 
ing defendant  declared  he  would  kill  himself  if  she  did  not 
consent,  and  when  he  was  dead  she  was  to  take  his  body  to 
New  York  and  bury  it  by  the  side  of  his  mother's.  This  is  too 
absurd  and  farcical  to  engage  the  sober  attention  of  any  court 
or  jury. 
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The  claim  of  seduction  and  breach  of  marriage  promise  is 
clearly  an  after-thought.  The  action  was  not  brought  origi- 
nally on  any  such  theory,  but  is  the  subject  of  an  additional 
count,  to  which  the  plea  of  not  guilty  was  interposed. 

There  does  not  appear  to  us  any  ground  whatever  for  the 
pretence  that  the  seduction  was  the  consequence  of  a  promise 
to  marry.  If  there  was  any  seduction,  it  must  be  remembered 
tiie  plaintiff  was,  at  its  first  inception,  a  full  grown,  mature 
woman,  at  least  tMenty -eight  years  of  age,  and  knew  full  well 
the  character  of  the  acts  to  which  she  submitted,  and  her 
guilty  paramour  was  the  husband  of  her  sister,  and  incapable 
of  making  a  promise  to  marry  another.  From  all  that  appears, 
she  was  a  willing  victim  to  the  defendant's  lust,  and  to  the 
gratification  of  her  own.  She  says  herself  that,  during  this 
illicit  intercourse  of  ten  years  prior  to  the  death  of  her  sister, 
one  word  from  her  would  have  stopped  it  all  at  any  moment. 
That  word  she  would  not  and  did  not  utter. 

We  can  perceive  no  merits  in  the  plaintiff's  claim.  She 
never  engaged  in  the  service  of  the  defendant,  but  lived  with 
him  as  one  of  the  family,  never  expecting  to  charge  him  for 
such  trifling  services  as  she  may  have  rendered.  On  this 
point  the  defendant's  third  instruction  should  have  been  given, 
and  it  was  error  to  refuse  it. 

It  may  be,  in  equity,  plaintiff  may  have  a  claim  to  recover 
the  land  which  she  alleges  she  purchased,  a  deed  for  one  half 
of  which  the  defendant  took  in  his  own  name  ;  but  in  this 
action,  the  nature  of  her  claim  in  this  regard  can  not  be  inves- 
tigated, and  Ave  express  no  opinion  about  it  one  way  or  the 
other. 

On  this  record  we  are  satisfied  the  plaintiff  ought  not  to 
recover. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Judgment  reversed. 
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Valpeau  Roosa 
Henderson  County. 

1.  Roads — action  of  county  court — not  subject  to  review.  lu  counties  not 
under  towiisliip  organization,  the  county  courts  liuve  tlie  discretionary 
power  to  locate  and  establish  public  roads.  They  are  made  tlic  judges  of 
the  public  necessity  of  such  roads,  and  tliis  discretion,  when  once  exercised, 
is  not  subject  to  review  by  the  circuit  court.  Tlie  statute  gives  no  appeal 
from  such  cases  except  upon  a  final  order  directing  the  I'oad  to  be  opened 
after  the  damages  have  been  assessed. 

2.  In  such  a  case,  the  county  court  lias  power  to  vacate  the  order  estab- 
lishing the  road  at  any  time  before  it  is  directed  to  be  opened.  If,  on  the 
damages  being  assessed,  the  court  believes  them  to  be  too  high,  or  that  the 
condition  of  the  county  would  not  justify  the  expenditure  of  so  large  a 
sum  of  mo ne)-^,  they  may  reverse  ami  set  aside  the  former  proceedings,  and 
refuse  to  order  the  road  opened. 

3.  Appeal — hearing  in  the  circuit  court.  On  the  coming  in  of  the 
report  of  the  commissioners,  of  the  assessment  of  damages  and  its  confir- 
mation, and  the  final  order  for  the  opening  of  the  road,  the  statute  gives 
the  part}'  the  right  to  appeal  to  the  circuit  court,  where,  on  the  hearing  in 
that  court,  the  regularity  of  the  proceedings  in  the  county  court  may  be 
questioned,  as  well  as  the  assessment  of  damages.  If  such  proceedings  are 
irregular  they  will  be  reversed,  and  the  county  court  will  proceed  de  novo; 
but  if  correct,  then  the  question  to  be  tried  ou  the  appeal  is,  as  to  the 
damages. 

4.  Same — evidence.  Where  a  party  appeals  from  the  finiil  order 
approving  the  report  of  damages  sustained  hy  property  owners,  the  party 
may  introduce  any  legitimate  evidence  to  show  the  extent  of  such  dam- 
ages. But  where  an  appeal  is  prayed  and  perfected  iu  such  a  case,  before 
the  damages  are  assessed  and  the  road  ordered  to  be  opened,  tire  appeal  ia 
premature,  and  the  circuit  court  has  no  jurisdiction,  original  or  appellate, 
in  such  a  case,  to  hear  evidence  and  assess  damages. 

5.  Appeal — prematurely  taken — effect  of  judgment.  Where  an  appeal  iu 
such  a  case  is  thus  taken,  when  none  is  given  or  allowed,  and  the  circuit 
court  proceeds  to  try  the  case,  and  judgment  is  rendered  against  the  party 
appealing,  for  costs,  the  judgment  would  constitute  no  bar  to  his  rights  in 
the  i)remises,  and  such  judgment  may  be  regarded  as,  in  effect,  but  a  dis- 
missal of  the  appeal. 

AViMT  OF  Errou  to  the  Circuit  Court  of  Henderson  county; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 
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Messrs.  J.  H.  &  W,  K.  Stewart,  for  the  plaintiff  in  error. 
INIr.  J.  Simpson,  for  the  defendant  in  error. 
INIr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  lay  out  and  establish  a  public  road 
in  the  county  of  Henderson.  That  county  is  not  under  town- 
ship organization,  and  the  proceedings  were  had  in  the  county 
court. 

A  petition,  signed  by  the  requisite  number  of  voters,  having 
been  presented,  asking  to  have  a  public  highway  laid  out  and 
established  over  a  certain  route  described,  the  county  court 
granted  the  prayer  of  the  petition  so  far  as  to  appoint  viewers. 

At  a  subsequent  terra,  the  viewers  made  their  report  in  wri- 
ting, laying  out  and  establishing  a  public  road  as  asked  for  in 
the  petition,  according  to  a  plat  and  survey  attached  to  the 
report.  Tin's  report  Avas  by  the  court  approved,  and  the  road 
declared  duly  established,  and  ordered  to  be  opened  "subject 
to  claims  for  damages."  From  this  order  thus  made,  estab- 
lishing the  road,  the  plaintiff  in  error  prayed  an  appeal  to  the 
circuit  court,  which  was  allowed,  and  the  appeal  accordingly 
perfected  by  the  filing  of  a  bond,  with  the  security  required  by 
the  court. 

On  the  trial  of  tiiis  appeal  in  the  circuit  court,  the  appel- 
lant, among  other  things,  offered  to  prove  the  amount  of  dam- 
ages which  he  would  sustain  by  reason  of  the  construction  of 
the  road  over  certain  lands  owned  by  him,  which  evidence  the 
court  refused  to  allow  him  to  give.  The  decision  of  the  court, 
rejecting  the  evidence  offered  by  the  plaintiff  in  error,  is  now 
assigned  for  error. 

The  appeal  from  the  county  court  to  the  circuit  court,  was 
prematurely  taken. 

The  act  of  laying  out  and  establishing  a  ijublic  road,  is  a 
matter  of  discretion  with  the  county  court.  The  legislature 
has  seen  fit  to  invest  the  county  court,  in  counties  not  under 
township  organization,  with  the   power  to    determine  when 
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there  exists  a  public  necessity  for  laying  out  a  new  road,  and 
whether  the  financial  condition  of  the  county  will  justify  the 
expenditure  of  the  money  necessary  to  open  it  to  public  use ; 
and  their  discretion,  when  once  exercised,  can  not  be  reviewed 
in  the  circuit  court. 

The  statute  has  provided  no  appeal  from  the  action  of  the 
court  in  such  matters,  except  from  the  final  order  directing  the 
road  to  be  opened,  after  the  damages,  if  any  are  claimed,  shall 
have  been  assessed  under  the  statute.  The  reason  is  obvious. 
It  is  lawful,  even  after  the  damages  have  been  assessed  by  the 
commissioners,  or  on  an  appeal  in  the  circuit  court,  if,  in  the 
opinion  of  the  county  court,  the  damages  are  too  high,  or  that 
the  financial  condition  of  the  county  will  not  justify  the  expen- 
diture of  so  great  a  sum  of  money,  for  that  court  to  vacate  the 
order  establishing  the  road,  and  thus  avoid  the  payment  of  the 
damages.  Hence,  there  is  no  necessity  for  an  appeal  by  a 
party  aggrieved  by  any  previous  proceedings  or  orders.  Such 
party  can  not  know  that  the  road  will  be  opened  to  public  use 
until  the  damages  shall  have  been  assessed,  and  the  final  order 
made  directing  the  proper  officers  to  open  it  upon  the  payment 
of  such  damages.  It  will  be  time  enough  then  for  the 
aggrieved  jiarty  to  take  an  appeal.  County  of  Sangamon  v. 
Brown  dal.  13  111.  207. 

It  appears  from  the  record,  that  after  the  appellant  had 
taken  his  appeal  to  the  circuit  court,  the  county  court,  at  the 
same  term,  under  the  provisions  of  the  statute,  ap])ointed  com- 
missioners to  assess  the  damages  that  he  would  sustain  by 
reason  of  the  construction  of  the  road  across  his  premises.  At 
the  next  term,  the  commissioners  made  their  report,  in  wliich 
they  say  that  the  plaintiff  in  error  Mould  sustain  no  damages 
over  and  above  the  benefits  conferred  on  his  land  by  the  con- 
struction of  the  road,  which  report  was  by  the  court  approved. 

From  all  final  orders  approving  the  assessment  of  damages, 
and  directing  the  road  to  be  opened  on  the  payment  thereof, 
the  party  aggrieved,  under  the  express  pi'ovisions  of  the  stat- 
ute, has  the  right  to  a2)peal  to  the  circuit  court.     On  the  trial 
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of  such  appeals,  the  regularity  of  the  proceedings  in  the  county 
court,  in  laying  out  and  establishing  the  road,  may  be  inquired 
into,  as  well  as  the  question  of  damages.  If  the  proceedings 
shall  be  found  to  be  in-egular,  they  will  be  reversed,  and  the 
county  court  directed  to  proceed  de  novo.  On  the  other  hand, 
if  the  proceedings  shall  be  found  to  be  all  regular,  the  only 
question  to  be  tried  in  the  circuit  court  will  be  the  question 
of  damages.      The  County  of  Sangamon  v.  Brown  et  al.  sup7-a. 

Had  plaintiff  in  error  appealed  from  this  order  of  the  county 
court  approving  t'.e  report  of  the  commissioners  appointed  to 
assess  the  damages  which  he  would  sustain  by  reason  of  the 
construction  of  the  road,  then  the  evidence  tendered  in  the  cir- 
cuit court  w^ould  have  been  proper,  and  it  would  have  been 
error  in  the  court  to  have  rejected  it.  This  he  did  not  do. 
He  attempted  to  appeal  from  an  order  where  no  appeal  is 
authorized  by  law,  and  none  will  lie.  The  circuit  court  has 
no  original  jurisdiction  to  hear  and  determine  the  question 
of  damages,  and  can  only  obtain  it  on  appeal.  Nor  can  origi- 
nal jurisdiction  be  conferred  on  the  circuit  court  by  consent. 
There  was,  therefore,  no  case  pending  in  the  circuit  court  to 
be  tried,  where  the  evidence  tendered  by  plaintiff  in  error 
could  be  heard. 

The  appeal  was  improperly  taken,  and  it  was  the  duty  of 
the  circuit  court  to  have  dismissed  it.  There  was  a  trial  in 
the  circuit  court,  and  a  finding  against  plaintiff  in  error,  on 
which  judgment  was  rendered  against  him  for  costs.  That 
judgment,  however,  would  constitute  no  bar  to  any  rights 
the  appellant  may  have  had  in  the  premises.  There  being 
nothing  before  the  court  to  be  tried,  the  judgment  against 
plaintiff  in  error  for  costs  may,  in  effect,  be  regarded  as  a  dis- 
missal of  the  appeal,  and  the  judgment  must  be  affirmed. 

Judgmeni  affii'med. 


29— 59th  III. 
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Sylliibus. 

Harvey  B.  Hurd 

V. 

Grant  Goodrich. 

1.  Equity — practice — default — reference  to  the  master — exceptions  to  his 
report.  Where  a  bill  is  filed  to  compel  au  accouut,  and  the  defendant 
fails  to  answer,  is  defaulted,  the  case  referred  to  the  master  to  state  the 
account,  and  the  defendant  failed  to  object  before  the  master,  and  excepts 
in  the  court  below,  this  court  will  not,  where  the  account  is  intricate,  at- 
tempt to  state  it.  The  party  desiring  to  have  the  rulings  of  the  master  in 
receiving  and  rejecting  evidence,  or  the  principles  adopted  in  stating  the 
accouut,  reviewed,  should  file  objections  before  the  master,  pointing  out 
the  grounds  with  reasonable  certainty,  which,  if  disallowed  by  the  mas- 
ter, may  be  reviewed  by  filing  exceptions  to  the  report,  in  the  circuit 
court,  for  the  same  reasons  urged  before  the  master. 

2.  The  exceptions  in  the  circuit  court  are  always  based  on,  and  confined 
to,  the  objections  urged  before  the  master.  They  are  regarded  as  in  the 
nature  of  a  special  demurrer,  and  must  specifically  point  out  the  grounds 
of  objection.  This  court  will  not,  as  a  general  rule,  consider  any  objection 
to  a  master's  report,  unless  exceptions  were  taken  in  the  court  below. 

3.  Masteu's  report — facts — exceptions.  When  the  master  reports  the 
facts  correctly,  but  misapplies  the  law,  in  such  a  case  it  is  not  necessary 
that  exceptions  should  be  filed;  but  this  is  an  exception  to  the  rule. 

4.  Interest — rests.  Asa  general  rule,  the  master,  without  directions 
from  the  court,  can  not,  in  computing  interest,  make  rests;  but  there  are 
some  exceptions  to  the  rule  of  practice.  Where  the  facts  stated  in  the  bill, 
and  taken  to  be  true  by  the  default,  require  rests  in  computing  interest, 
and  they  are  allowed  by  the  master  without  objection,  and  the  report  is 
confirmed,  the  objection  can  not  be  raised  iu  this  court.  A  trustee  is  only 
chargeable  with  compound  interest  where  he  has  been  guilty  of  gros.«i 
negligence,  as  when  the  trustee  has  used  the  money  of  the  cestui  que  trust 
for  liis  own  purposes,  and,  it  is  presumed,  with  profit. 

5.  Trustee — compensation — for  services.  Where  the  account  of  a  trus- 
tee is  referred  to  the  master  for  adjustment,  and  he  has  failed  to  claim  com- 
pensation for  his  services  as  trustee,  b}''  answer  to  the  bill,  or  presenting 
his  claim  before  the  master,  wlien  adjusting  his  account,  he  has  no  power 
for  the  first  time  to  raise  the  question  in  this  court  on  error 

6.  Decree — altering  or  setting  aside.  Where  the  decree  is  signed  and 
filed  for  record,  or  where  it  is  ordered  by  the  court  to  be  recorded,  and  is 
duly  filed  for  record  by  the  clerk,  and  the  term  has  expired,  it  becomes  a 
matter  of  record,  and  can  not  be  altered  or  amended  on  motion,  except  as 
a  mere  mutter  of  favor,  or  quite  of  course. 
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Writ  of  Error  to  the  Superior  Court  of   Cook  county  ; 
the  Hon.  John  A.  Jameson,  Judge,  presiding. 

On  the  18th  day  of  December,  1866,  Goodrich  exhibited  in 
the  Superior  Court  of  Chicago,  his  bill  in  chancery,  against 
Hurd,  alleging,  in  substance,  that,  on  the  17th  day  of  June, 
1853,  Hurd  executed,  under  his  hand  and  seal,  and  delivered 
to  Goodrich,  a  certain  declaration  of  trust,  whereby  Hurd 
declared  that,  on  the  7th  day  of  January,  1852,  he  ])ur- 
chased  at  administrator's  sale,  at  public  auction,  certain  real 
estate,  describing  it  (being,  in  all,  two  hundred  and  forty 
acres),  one  half  of  the  purchase  money  being  paid  down,  and 
a  bond  and  mortgage  executed  for  the  balance  payable  in  six 
months,  and  therein  and  thereby  acknowledged  and  declared 
that  he  held  said  premises  in  trust  as  follows  :  One  undi- 
vided half  of  said  premises  in  trust  for  the  benefit,  use  and 
behoof  of  Goodrich,  his  heirs  and  assigns;  the  remaining  un- 
divided half  for  the  benefit  and  behoof  of  Brown  &  Hurd, 
comprising  the  firm  of  Andrew  J.  Brown  and  Harvey  B. 
Hurd,  the  respective  parties  paying  their  proportion  of  the 
purchase  money,  and  with  the  further  understanding  that  Hurd 
might  sell  said  lands  or  the  timber  thereon,  according  to  his 
best  judgment,  he  accounting  to  the  respective  parties  in  inter- 
est, or  their  legal  representatives,  for  their  proportionate  shares 
of  the  money  realized  from  such  sales  made  by  him,  the  bal- 
ance of  one-half  unsold  to  be  conveyed  to  Goodrich  on  request. 
The  bill  alleges  the  payment  of  a  blank  sum  on  and  toward 
his  share  of  the  purchase  money  ;  that  Hurd,  in  pursuance  of 
the  trust,  proceeded  to  sub-divide  the  land  into  parcels  and 
offer  it  for  sale;  that  a  large  share  thereof  was  timbered  land 
of  great  value  ;  that  Hurd,  from  time  to  time,  sold  timber  off 
of  portions  of  it  for  large  sums  of  money,  without  sale  of  the 
fee,  but  to  whom,  when  and  in  what  quantities,  and  for  what 
price,  complainant  was  not  informed  ;  and  sold  different  and 
separate  parcels  of  the  land  to  various  persons  for  large  sums 
,of  money;  that  he  had  received,  from  time  to  time,  large  sums 
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of  money  and  interest,  etc.,  but  to  whom,  when,  in  what  quan- 
tities, and  for  what  price,  complainant  was  not  informed,  nor 
as  to  what  part  remained  unsold  ;  that  Hurd  failed  to  pay 
over  to  complainant  the  share  belonging  to  him,  but  mingled 
the  same  with  his  own  money,  and  laid  out  the  same  in  the 
purchase  of  other  lands  and  lots  on  which  he  made  large 
profits  and  gains;  that,  during  all  the  time  he  was  receiving 
moneys  from  the  sale  of  the  timber  and  lands,  he  was  eniras'ed 
in  baying  and  selling  lands,  and  complainant's  share  thereof 
was  mingled  with  the  money  with  which  such  purchases  were 
made,  on  and  through  which  Hurd,  as  such  trustee,  made 
large  profits  and  gains;  that,  during  all  the  time  money  was 
sought  for  upon  loans,  could  have  been  readily  loaned  upon 
undoubted  security,  for  interest  at  the  rate  of  ten  per  cent 
per  annum,  payable  annually  or  semi-annually. 

Alleges  that  Hurd  had  accounted  to,  and  settled  with  Brown  ; 
alleges  that  complainant  made  a  demand  upon  him,  in  1854,  to 
account  and  pay  over,  and  repeatedly  since.  Bill  called  for 
answer  upon  oath,  and  prayed  for  discovery  and  an  account, 
special  and  general  relief. 

On  the  20th  December,  1866,  Hurd  entered  his  appearance 
in  the  cause.  Afterwards,  and  on  the  14th  of  March,  1867, 
Goodrich,  by  leave  of  court,  amended  his  bill;  and  on  the  1st 
day  of  July  caused  a  summons  to  be  issued  to  Hurd  to  appear 
and  answer,  which  was  returned  personally  served  on  the  11th 
of  July,   1867. 

On  the  17th  of  October,  1867,  complainant  took  a  rule 
upon  Hurd,  to  plead,  answer  or  demur  to  the  amended  bill, 
on  or  before  the  following  ^Monday  morning.  He  not  having 
complied,  on  the  28th  of  October,  1867,  a  rule  was  obtained, 
requiring  him  to  show  cause  why  an  attachment  should  not 
issue.  On  the  25th  day  of  October,  1869,  complainant,  by 
leave  of  court,  again  amended  his  bill  by  striking  out  the 
call  for  answer  upon  oath,  and  expressly  waiving  the  same  ; 
and  on  the  8tli  of  December,  1869,  took  another  rule  upon 
Hurd,  to  plead,  answer  or  demur  to  the    amended  bill  within 
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twenty  days;  and  on  the  29th  of  March,  1870,  Kurd's  default 
and  a  decree  pro  covfesso  were  entered,  and  the  cause  referred 
to  the  master  to  take  proofs,  state  and  report  account  as 
praved  in  the  bill.  Upon  notice  to  Hurd,  the  parties  appeared 
before  the  master  and  proofs  were  taken.  On  the  29th  day  of 
March,  1871,  the  master  filed  his  report  in  the  cause,  stating 
the  account  between  the  parties,  with  the  proofs  and  exhibits 
adduced  before  him,  the  result  of  which  was,  that  Hurd  was 
then  indebted  to  Goodrich  in  the  sum  of  $5940.02. 

On  the  same  day  of  filing  the  master's  report,  a  rule  was 
taken,  requiring  Hurd  to  show  cause,  if  any  he  had,  by  the 
next  Monday  morning,  why  the  master's  report  should  not  be 
confirmed. 

No  exceptions  having  been  taken  to  the  master's  report,  at 
the  April  term,  1871,  the  court  made  and  entered  a  final  de- 
cree, confirming  the  master's  report,  and  decreeing  the  pay- 
ment of  the  amount  thereby  found  due  as  above  stated. 

At  the  May  term,  1871,  Hurd  made  a  motion,  based  upon 
affidavits,  and  as  to  which  there  were  counter  affidavits,  to  set 
aside  the  decree  of  the  April  term,  which  was  overruled  by 
the  court.  The  matters  Avere  preserved  in  the  record  and  the 
cause  brought  to  this  court  by  -writ  of  error. 

Mr.  John  A.  Hunter,  for  the  plaintiff"  in  error. 

Mr.  Sidney  Smith,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

We  have  examined  the  record  in  this  case,  and  the  several 
points  made  by  plaintiff  in  error,  for  reversal,  with  all  the 
care  which  the  importance  of  the  case,  in  respect  to  the 
amount  and  principles  involved,  seemed  to  demand  ;  and  we 
are  satisfied  that  no  one  of  the  points  made  is  tenable,  and 
that,  under  the  circumstances  of  the  case,  plaintiff  in  error 
has  no  just  cause  to  complain  of  the  action  of  the  court  be- 
low in  any  respect.     Tiie  bill   of  complainant  sets  forth,  with 
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clearness  and  certainty,  facts  sufficient  to  constitute  a  case  for 
relief  under  the  n^ost  familiar  head  of  equity  jurisprudence. 
The  complainant,  by  calling  for  a  discovery  and  answer  under 
oath,  gave  plaintiif  in  error  an  opportunity  of  being  a  Mitness 
in  his  own  behalf  in  respect  to  matters  peculiarly  within  his 
own  knowledge,  and  as  to  which,  from  the  long  lapse  of  time 
and  the  nature  of  the  transactions,  it  Avould  have  been  very  dif- 
ficult for  complainant  to  have  adduced  much,  if  any,  opposing 
evidence.  The  bill  was  filed  on  the  16th  of  December,  1866. 
On  the  26th  of  the  same  month,  plaintiif  in  error  entered  his 
appearance  in  the  cause.  The  bill  was  then  amended,  and  on 
the  1st  day  of  July  a  summons  was  issued,  which  was  duly 
served  on  the  11th  of  the  same  month,  for  the  next  August 
term.  Then,  although  there  was  a  term  of  the  court  com- 
mencing on  the  first  Monday  of  every  month,  no  rule  was 
taken  upon  him  to  answer  until  the  October  term,  1867.  The 
rule  was  taken  on  the  7th  of  that  month,  and  no  attention 
being  paid  to  it,  on  the  28th  of  the  same  month  a  rule  was 
taken  upon  him  to  show  cause,  by  a  certain  day,  why  he  should 
not  be  attached  for  contempt.  Still  he  did  not  answer.  Then, 
upon  the  25th  of  October,  1869,  complainant,  having  obtained 
leave  of  the  court  for  that  purpose,  struck  out  that  part  of  the 
bill  requiring  an  answer  upon  oath,  and  substituted  the  usual 
waiver  of  the  oatii,  and  on  the  8th  of  December,  1869,  took 
still  another  rule  upon  plaintiff  in  error,  to  plead,  answer  or 
demur  to  the  amended  bill  within  twenty  days.  Then,  waiting 
until  tiie  29th  of  March,  1870,  and  no  steps  having  been  taken 
to  defend  the  suit,  the  default  of  plaintiff  was  entered,  and 
the  usual  decree  pro  confesso,  with  a  reference  to  the  master  to 
take,  state  and  report  the  account  between  the  parties.  Notice 
of  the  proceedings  before  the  master  was  given.  On  the  29th 
of  March,  1871,  the  master's  report  was  filed,  Avhich  recites 
the  appearance  of  plaintiff  in  error  before  him.  After  the 
filing  of  the  report,  and  on  the  same  day,  a  rule  was  entered, 
requiring  plaintiff  in  error  to  show  cause,  by  a  particular  day, 
if  any  he  had,  why  the  report  should  not  be  confirmed.     No 
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exceptions  were  ever  taken  to  the  master's  report,  and,  at  tlie 
April  term,  1871,  a  final  decree  was  entered,  confirming  the 
report  and  decreeing  the  payment  of  the  amount  found  due, 
within  thirty  days,  and  awarding  execution  therefor. 

It  is  apparent,  from  the  record,  that  plaintiff  in  error  was  un- 
willing to  answer  the  bill,  either  upon  oath  or  without  it.  By 
the  default,  he  admitted  ever}'  matter  of  fact  in  the  bill,  m'cU 
pleaded.  Plaintiff  in  error  is  an  attorney  of  this  court,  of 
long  practice,  and  must,  therefore,  have  personally  known 
that  such  would  be  the  effect  of  a  default.  He  had  abundant 
opportunity  to  answer,  failed  to  do  so,  and  must,  therefore, 
have  intended  to  submit  to  all  the  consequences  of  a  default. 
He  neither  made  objections  before  the  master,  nor  filed  excep- 
tions in  the  court  below,  to  the  report,  but  comes  into  this  court, 
and  insists  that  the  amount  found  due  by  the  master,  was, 
for  several  reasons,  too  large.  The  report  shows  an  intricate  and 
complex  matter  of  account  between  the  parties.  Such  an 
account  is  an  unfit  subject  for  examination  in  an  appellate 
court.  In  Dabourg  v.  United  States,  7  Peters,  G25,  the  court, 
Chief  Justice  Marshall  delivering  the  opinion,  said  :  "  We 
are  of  opinion  that  a  complex  and  intricate  account  is  an 
unfit  subject  for  examination  in  court,  and  ought  always  to 
be  referred  to  a  commissioner,  to  be  examined  by  him  and  re- 
ported in  order  to  a  final  decree,"  and  for  want  of  such  refer- 
ence and  report,  the  decree  of  the  district  court  was  reversed. 
But  of  what  avail  would  the  reference  and  report  be  in  the 
case  of  complex  accounts,  if  the  whole  matter  were  open  to 
review  upon  error,  without  exceptions  in  the  court  below? 
Consistently  with  the  convenience  of  courts  of  equity  in  this 
respect,  their  mode  of  procedure  requires  the  party,  mIio  may 
desire  to  have  the  court  revise  the  rulings  of  the  master  as  to 
the  admission  or  rejection  of  evidence,  or  the  principle  upon 
which  an  account  is  stated,  to  file  objections  to  the  master's 
report  before  it  is  returned  into  court,  pointing  out  the  grounds 
with  reasonable  certainty;  then,  if  the  master  still  adheres  to 
his  rulings  and   report,   and  returns  it   into  court,  the  party 
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objecting  may  then  file  his  exceptions  to  the  report,  corres- 
ponding with  the  objections  made  before  the  master,  upon  the 
hearing  of  which  the  whole,  or  such  part  of  the  evidence  as 
may  be  material,  will  be  brought  forward  and  be  subject  to 
review  by  the  court.  MeClay,  Adni^r,  v.  Noi-ris,  4  Gilm.  370; 
Brochnan  v.  Aulger,  12  111.  277. 

The  exceptions  are  always  to  be  confined  to  such  objections 
as  were  allowed  or  overruled  by  the  master.  Cojjtland  v. 
Crane,  9  Pick.  73  ;  Ilethodist  Episcopal  Church  v.  Jaques,  3 
Johns.  Ch.  E,.  81 ;  Byinyion  x.Wood,  1  Paige,  45. 

They  are  regarded  as  in  the  nature  of  special  demurrers, 
and  the  party  objecting  must  point  out  the  error.  Wilkes  v. 
Rogers,  6  Johns.  R.  566;  Story  v.  Livingston,  13  Peters,  359  ; 
Dexter  v.  Arnold,  2  Sumner,  108. 

As  a  general  rule,  this  court  will  not  consider  any  objections 
to  a  master's  report  unless  exceptions  were  taken  in  the  court 
below.      Whitesides  v.  Pulliam,  25  111.  285. 

Where  the  master,  by  his  report,  states  all  the  facts  cor- 
rectly, but  is  mistaken  as  to  the  legal  consequences  of  those 
facts,  it  is  not  necessary  for  the  party  dissatisfied  with  the 
master's  finding  to  except  to  the  report,  as  the  question  deci- 
ded by  the  master  may  be  opened,  upon  further  directions, 
without  exceptions.     2  Dan.  Ch.  Pr.  1492. 

This  is  an  exception  to  the  general  rule,  but  this  case  does 
not  fall  within  it,  for  it  is  not  a  ease  where  the  master  states 
the  facts.  The  objections  to  the  nuister's  report  are  made  for 
the  first  time  in  this  court.  Ihey  embrace  three  separate 
grounds : 

"■First — The  statement  of  the  account,  with  annual  rests." 

^'Second — The  refusal  to  allow  plaintiff  in  error  compensa- 
tion for  his  services." 

"T/drd — The  ruling  of  the  master  in  respect  to  what  is 
called  the  Anderson  &  Brown  purchase." 

First,  tlieii,  as  to  the  statement  of  tlie  account  with  annual 
rests:  Tlierc  was  no  direction  to  the  master  in  this  resj)ect,  in 
the  interlocutory  decree;  and,  as  a  general  rule,  the  master  is 
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not  at  liberty  to  make  rests  in  the  account  unless  directed  to 
do  so  by  the  decree.  2  Dan.  Ch.  Pr.  1434  ;  Webber  v.  Hunt,  1 
Mad.  13.  The  question  therefore  arises  whether,  having  made 
the  rests  in  the  account  without  any  previous  direction  to  do 
so,  the  decree,  under  the  circumstances  of  this  case,  should,  for 
that  reason,  be  reversed. 

If  the  facts  set  out  in  the  bill,  and  admitted  by  the  default, 
afford  a  sufficient  ground  for  the  rests  in  the  statement  of  the 
account,  then,  even  if  plaintiflp  in  error  had  made  objections 
before  the  master,  and  filed  exceptions  to  the  report  upon  its 
being  returned  into  court,  it  would  have  been  entirely  compe- 
tent for  the  court  below  to  have  made  the  direction  7ninc  jiro 
tunc  and  overruled  the  exception.  But,  not  having  filed  any 
exceptions,  and  the  report  of  the  master  having  been  confirmed 
by  the  court  below,  it  is  to  be  presumed  that  the  court  made 
such  confirmation  in  view  of  the  facts  alleged  in  the  bill  and 
admitted  by  the  default,  rather  than  upon  what  was  shown 
before  the  master.  If  such  facts  were  sufficient  to  warrant  the 
allowance  of  compound  interest,  the  court  below  was  right  in 
confirming  the  report,  and,  notwithstanding  the  want  of  direc- 
tions to  the  master,  this  court  will  not  reverse  for  that  reason. 
A  trustee  is  chargeable  with  compound  interest  only  in  cases 
of  gross  delinquency.  Clarkson  v.  Depeyster,  1  Hopkins'  R. 
424.  As  where  he  refuses  to  account.  3fyers  v.  Myers,  2 
McCord  Ch.  R.  214,  266  ;  or,  where  he  has  used  the  money 
of  his  cestui  que  trust  for  his  own  purposes,  and  there  is  an 
actual  or  presumed  gain  of  the  trustee  by  the  use  of  the  funds. 
Schreffelin  v.  Steioart,  1  Johns.  Ch.  R.  620 ;  Ringgold  v.  Ring- 
gold, 1  Harr.  &  Gill,  11.  The  bill  shows  plaintiff  in  error  to 
have  been  a  trustee  by  virtue  of  a  formal  declaration  of  trust. 
The  case  so  made  could  not  be  varied  by  proof  before  tlie 
master ;  therefore  the  question  of  partnership  is  not  in  the 
case. 

The  allegations  of  the  bill  also  show  that  the  trust  was 
created  in  June,  1853  ;  that  Hurd  began  to  sell  the  trust  prop- 
erty immediately  after ;  that  he  received  large  sums  of  money 
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from  such  sales,  belonging  to  Goodrich  ;  that,  during  the  year 
1854,  and  from  time  to  time,  at  short  intervals  since,  the  lat- 
ter repeatedly  and  persistently  requested  and  importuned  Hurd 
to  account  with  him  concerning  his  said  trust  and  the  moneys 
received  by  him,  and  to  pay  the  same  over;  that  sometimes 
Hurd  professed  his  inability  to  do  so  without  great  sacrifice  • 
at  others  he  would  promise  to  account,  and  pay  over  as  soon 
as  he  could  make  out  the  account ;  at  other  times  he  would 
pay  small  sums,  with  the  assurance  that  he  would  speedily  ren- 
der such  account,  which  promises  he  failed  to  keep;  and 
recently,  on  such  demand,  has  refused  to  do  the  same  until  it 
should  be  convenient  for  him  to  do  so.  The  bill  alleges  that 
he  had  a  large  amount  in  his  hands  as  such  trustee,  belonging 
to  complainant  therein,  and  that  during  all  the  time  he  was 
'using  it  in  buying  and  selling  real  estate,  and  from  such  use 
realized  large  gains  and  profits,  and  the  prayer  of  the  bill  asks 
for  compound  interest.  We  think  the  matters  set  out  in  the 
bill  sufficient  to  support  the  allowance. 

The  second  objection  relates  to  his  allowance  for  services. 
It  is  a  sufficient  answer  to  that  objection,  that  he  should 
have  set  up  the  claim  by  answer,  or  presented  it  before  the 
master,  and  the  question  can  not  be  raised  for  the  first  time  in 
this  court,  without  exception  to  the  master^s  report. 

The  third  objection  relates  to  what  is  called  the  Anderson 
&  Brown  purchase.  It  is  unnecessary  to  extend  this  opinion 
by  setting  out  the  evidence  bearing  upon  that  item.  It  is 
peculiarly  one  of  the  cases  where  an  objection  should  have  been 
made  before  the  master,  and  exceptions  filed  in  the  court 
below. 

The  remaining  question  arises  upon  the  refusal  of  the 
court  below  to  set  aside  the  final  decree  rendered  at  the  April 
term,   upon  a   motion  made  at  tiie  May   term   of  the  court. 

It  has  been  held,  under  practice  similar  to  ours,  that  a 
decree  is  to  be  considered  as  enrolled  when  it  is  signed  by  the 
chancellor  and  filed  by  the  clerk,  and  the  term  has  elapsed 
during  which   it  was  made.      Burch  v.  Scoit,   1  Gill  &  Johns. 
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393  ;  Dexter  v.  Arnold,  5  Mason,  303,  310;  Whiting  v.  Bank 
of  United  States,  13  Peters  R.  6,  13. 

By  the  former  English  practice,  the  decree  did  not,  strictly 
speaking,  become  a  record  of  the  court  until  it  had  been 
enrolled.  "In  fact,  till  a  decree  has  been  enrolled,  and  there- 
by become  a  record,  it  is  liable  to  be  altered  by  the  court 
itself  upon  a  rehearing;  whilst  a  decree  which  has  been 
enrolled,  is  not  susceptible  of  alteration  except  in  a  court  of 
appeal,  or  by  bill  of  review."  2  Dan.  Ch.  Pr.  1221,  1232. 
The  enrollment  of  decrees  in  England  is  now  little  known  in 
practice.  Coop.  Eq.  PI.  91.  The  English  practice  of  enroll- 
ment has  never  obtained  here,  but  when  a  decree  is  ordered 
to  be  entered  by  the  court,  is  duly  filed  for  record  by  the  clerk, 
and  the  term  at  which  it  was  so  entered  has  elapsed,  it 
becomes  a  matter  of  record,  surrounded  with  all  the  sanctity  of 
an  enrolled  decree,  and  can  not  be  altered  or  amended  at  a 
subsequent  term,  upon  motion,  except  for  the  correction  of 
mere  clerical  errors,  or  of  form,  or  in  respect  to  matters  quite 
of  course.     Lilly  et  al.  v.  Shaio  et  al.  ante,  p.  72. 

No  error  being  apparent  in  the  record,  the  decree  of  the 
court  below  must  be  affirmed. 

Decree  affi.rmed. 


Mary  Ellen  White  et  al. 

V. 

Joseph  O.  Glover. 

1.  Will — trustee — trust — property — sale  of,  in  lieu  of  dower.  Wlicre  a 
testator,  by  his  will,  devises  all  his  property  to  a  trustee,  to  pay  d(  hts, 
to  set  off  to  his  wife.her  share  of  the  estate  under  the  laws  of  the  State, 
aud  to  hold  the  reiiiaiiider  in  trust  for  his  children,  and  with  power  to  sell 
and  convey  the  same  and  invest  the  proceeds  for  the  support  of  his  chil- 
dren, aud  to  convey  the  same,  or  the  proceeds  thereof,  to  them  when  they 
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should  become  twentj'-one  years  of  age:  Held,  that  the  will  conferred 
ample  power  to  sell  and  convey  real  estate,  and  a  conveyance  of  a  portion 
to  the  widow  in  lieu  of  her  dower  and  all  claim  on  the  estate,  and  it  will 
be  presumed,  in  the  absence  of  fraud,  to  be  for  the  best  interest  of  the 
estate,  and  was  within  the  power  conferred  by  the  will. 

2.  Decuee.  a  decree  of  acourt  of  equity  licensing  such  a  conveyance, 
although  made  without  having  jurisdiction,  would  not  aflfect  or  abridge  the 
power  conferred  by  the  will.  And  it  is  doubted  whether  a  court  of  equity 
can  convert  a  life  estate  into  a  fee,  but  the  want  of  such  power  did  uotaflect 
the  deed  executed  under  the  will. 

3.  Equity — infants.  The  rights  of  infants  will  always  be  guarded  by 
a  court  of  equity,  and  whenever  invaded  or  endangered,  a  remedy  will  be 
applied. 

4.  Trustee — sale  of  trust  property.  A  trustee  may  either  sell  the  trust 
property  at  auction  or  private  sale,  unless  the  manner  of  doing  so  shall  be 
prescribed  in  the  instrument  conferring  the  power. 

6.  Same — interest  of  trustee.  In  this  case  tlie  trustee  was  invested  with 
a  power  coupled  with  an  interest,  as  he  was  authorized  to  sell  the  lauds  and 
to  hold  and  possess  them  for  the  purpose  of  the  trust. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  a  suit  in  equity,  brought  by  Mary  Ellen  White, 
Matthew  White,  Henry  C.  Monroe  and  Charles  Monroe,  in  the 
circuit  court  of  La  Salle  county,  against  Joseph  O.  Glover  and 
a  number  of  other  persons,  for  the  purpose  of  reviewing, 
reversing  and  setting  aside  a  decree  of  that  court  rendered  at 
the  June  term,  1866,  on  a  bill  filed  by  the  complainant  in  this 
case,  so  far  as  it  authorized  the  conveyance  of  eighty  acres  of 
land  to  Adeline  Head  in  lieu  of  her  dower  and  interest  in  the 
estate  of  her  deceased  luisband,  James  INIonroe,  and  to  set  aside 
and  cancel  the  deed. 

The  bill  sets  out  the  will,  and  alleges  that  Glover  made  the 
conveyance  to  Mrs.  Head,  who  had,  subsequent  to  the  death 
of  her  husband,  intermarried  with  Samuel  D.  Head. 

The  defendants  filed  a  demurrer  to  the  bill,  which  the  court 
sustained  and  dismi-ssed  the  bill,  from  which  an  appeal  is  pros- 
ecuted to  this  court. 
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Mr.  Frank  J.  Crawford,  and  Messrs.  Stipp,  Bowex  & 
Shepherd,  for  the  appellants. 

Mr.  J.  B.  Rice,  and  Mr.  B.  C.  Cook,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

Appellants  filed  their  bill  in  the  circuit  court  to  review  and 
set  aside  a  decree,  and  for  other  relief. 

The  facts  are,  that  the  ancestor  of  appellants,  in  the  year 
1853,  made  his  will  and  devised  all  his  estate  to  Joseph  O. 
Glover,  in  trust,  first,  to  pay  his  debts ;  second,  to  set  off  and 
pay  to  his  wife  such  share  of  the  estate  as  she  was  entitled  to 
by  the  laws  of  the  State ;  third,  to  hold  the  remainder  in  trust 
for  his  children;  and  the  trustee  and  executor  was  empowered 
to  control  and  manage  the  estate ;  to  sell  and  convey  all  real 
and  personal  property;  to  execute  conveyances  therefor;  to 
invest  the  proceeds  for  the  benefit  of  the  children,  as  the  trus- 
tee should  deem  best;  to  use  such  portion  as  was  necessary  for 
their  support  and  education  ;  and  generally  to  use  the  same  for 
the  best  interests  of  the  children  during  minority;  and  in  trust 
further,  that  the  trustee  should  convey  the  property,  or  the 
proceeds  thereof,  to  the  children,  when  they  should  attain  the 
age  of  twenty-one  years. 

The  property  devised  consisted  of  two  hundred  and  fortv 
acres  of  land,  four  town  lots,  one  of  which  was  improved,  and 
about  §7000  worth  of  personal  property. 

Monroe  died  in  1856,  and  the  will  was  duly  proven,  and  let- 
ters granted  to  Glover,  who  accepted  the  trust,  and  collected 
over  $7000,  which  he  paid  out  for  the  benefit  of  the  estate. 
So  far  as  we  can  ascertain  from  the  account  filed  by  the  trustee, 
only  a  small  portion  of  this  amount  was  paid  towards  the  debts 
of  the  testator.  Some  real  estate  was  purchased  by  the  trus- 
tee to  secure  a  debt,  and  over  $500  was  paid  out  of  the  trust 
fund,  to  secure  the  title. 

In  1866,  one  of  the  children  arrived  at  the  age  of  twenty- 
one  years,  and  exhibited  her  bill  against  the  Avidow,  minor 
children  and  Glover,  praying  for  the  assignment  to  her  of  her 
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part  of  the  estate,  and  the  allotment  of  dower  to  the  widow ; 
and  that  in  lieu  of  dower,  eighty  acres  of  land  be  conveyed  to 
her  in  fee. 

Glover  consented  to  the  relief  prayed  for,  but  invoked  the 
aid  of  the  court  in  the  premises. 

The  court  rendered  a  decree  in  accordance  with  the  prayer, 
and  Glover  executed  a  deed  to  the  widow,  in  which  he  recites 
that  he  conveyed  the  property,  as  executor  and  by  virtue  of 
the  power  in  the  will  contained,  and  in  obedience  to  the 
decree. 

The  title  to  this  eighty  acres  lias  passed  to  other  parties,  and 
the  object  of  the  present  bill  is  a  reversal  of  the  decree  and 
cancellation  of  the  deed  made  by  the  executor.  If  the  exec- 
utor had  power  to  convey,  and  the  conveyance  in  question  was 
a  proper  exercise  of  the  power,  then  the  deed  is  valid,  not- 
withstanding the  decree. 

The  invocation  of  the  advice  and  aid  of  the  court  would  not 
invalidate  the  subsequent  rightful  action  on  the  part  of  the 
executor,  even  if  the  court  had  no  jurisdiction.  It  was  a 
prudent  course  to  pursue,  and  a  trustee  should  never  be  the 
subject  of  criticism  on  account  of  his  application  to  the  chan- 
cellor for  advice  in  the  discharge  of  his  delicate  duties. 

As  we  shall  look  only  to  the  will  to  determine  the  validity 
of  the  deed,  we  shall  not  advert  to  the  other  questions  pre- 
sented in  the  argument  of  counsel. 

If  the  trustee  has  been  unfaithful ;  if  there  has  been  col- 
lusion between  him  and  others  to  deprive  the  infants  of  their 
property, — of  which  it  may  be  proper  to  remark  there  is  no 
proof  in  this  record, — they  have  ample  remedy.  They  may 
-make  application  for  his  removal,  and  may  compel  him  to 
account  for  the  manner  in  which  he  has  discharged  the  trust. 

Was  the  execution  of  the  deed  in  pursuance  of  the  power 
granted  ? 

It  is  assumed  that  the  deed  shows  upon  its  face  that  it  was 
executed  solely  in  obedience  to  the  decree  of  the  court.  We 
•can  not  so  read  it. 
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It  is  true,  that  the  deed  makes  reference  to  the  decree,  but 
it  recites  expressly  that  it  was  made  "  by  virtue  of  the  power 
in  said  will  contained.  "  Leave  out  all  allusion  to  the  decree, 
contained  in  the  deed,  and  it  is  a  complete  execution  of  the 
power  in  the  will. 

It  is  matter  of  grave  doubt,  whether  a  court  can,  under  any 
circumstances,  convert  a  life  estate  into  a  fee.  The  will,  how- 
ever, gave  ample  power  to  sell  and  convey.  We  must,  there- 
fore, view  the  act  of  the  trustee  as  the  result  of  an  unquestioned, 
and  not  a  doubtful,  power. 

The  position  is  correct,  that,  in  determining  the  character 
of  the  power  granted,  we  must  ascertain  the  intention  of  the 
testator,  but  this  must  be  collected  from  the  whole  will. 

The  direction  in  the  will  that  the  wife  should  have  her  legal 
share  of  the  property,  affords  no  aid  in  determining  the  nature 
and  extent  of  the  power  given  to  the  executor  to  sell  and 
oonvey. 

The  testator  evidently  intended  that  his  widow  should  take 
her  dower  under  the  statute,  but  this  was  no  limitation  of  the 
power  to  sell,  either  to  her  or  to  any  other  person. 

A  conveyance  to  her,  in  satisfaction  of  dower,  without  fraud 
on  the  part  of  the  trustee  and  without  injury  to  his  cestui  que 
trust,  ought  not  to  be  set  aside  for  that  reason  only. 

In  this  case  no  fraud  is  charged  in  the  bill,  and  it  does  not 
appear  that  the  infants  have  been  injured,  or  improperly  de- 
prived of  their  estate.  Their  rights  will  always  be  guarded  by 
-a  court  of  chancery,  and  whenever  they  are  invaded  or  endan- 
gered, a  remedy  will  be  applied. 

But  the  widow  was  entitled,  under  the  law,  to  one-third  of 
the  real  estate  for  life,  and  to  certain  specific  articles  of  prop- 
erty, without  any  regard  to  the  payment  of  the  debts,  and  to 
one-third  of  the  personalty,  after  the  payment  of  the  debts. 
The  amount  of  the  indebtedness  of  the  testator  was  not  laro:e : 
the  children  were  young;  and  we  infer  that  the  widow  had  a 
"reasonably  long  lease  of  life. 
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In  view  of  these  facts,  and  of  the  quantity  of  property 
belonging  to  the  estate — of  all  of  which  the  trustee  had  full 
knowledge — we  can  not  conclude  that  the  rights  of  the  infants 
were  prejudiced,  or  that  they  were  unjustly  bereaved  of  their 
property.  On  the  contrary,  it  is  fair  to  presume  that  the 
arrangement  was  the  best  for  their  interests,  and  made  the 
remainder  of  the  estate  more  valuable. 

The  deed  was  made  in  full  satisfaction  of  all  right  of  dower, 
and  of  all  claims  against  the  estate  or  the  infants. 

The  argument  that  there  was  no  sale,  has  no  force.  In  the 
absence  of  express  directions,  the  trustee  may  sell,  either  by 
public  auction  or  by  private  contract,  as  may  be  most  advan- 
tageous to  the  trust  estate.  He  may  convey  in  satisfaction  of 
a  debt,  or  sell  for  cash  and  pay  the  debt.  If  the  conveyance 
in  this  case,  as  may  be  fairly  assumed,  was  for  a  valid  and  legal 
consideration,  and  the  estate  was  thereby  protected  and  bene- 
fited, then  the  effect  is  the  same  as  in  a  formal  sale. 

The  language  of  the  will  in  this  case  is  entirely  different 
from  the  language  in  the  cases  cited,  of  Waldron  v.  JlcComb, 
]  Hill,  111,  Bloonie  v.  Waldron,  3  Hill,  361,  and  McComb  v. 
Waldvon,  7  Hill,  335. 

They  were  all  with  reference  to  the  construction  of  the  same 
will.  The  words  were,  "  To  sell  and  convey  *  *  my  real 
estate — the  moneys  from  all  such  sales  to  be  vested  and 
secured  in  such  manner  as  Aaron  Burr  shall  direct." 

The  court  decided  that  the  power  was  a  naked  one,  and  that, 
substantially,  the  direction  was  to  sell  for  cash  or  its  equiva- 
lent— something  which  may  be  invested. 

In  the  case  at  bar,  the  power  is  coupled  with  an  interest. 
The  trustee  has  not  only  the  legal  title — the  power  to  sell  and 
convey,  execute  deeds  and  invest  the  proceeds — but  to  con- 
trol and  manage  the  estate,  and  use  it  for  the  support  and 
education  of  the  children,  as  the  trustee  should  deem  best. 

The  fee  was  not  only  vested  in  the  trustee,  but  he  was 
specially  directed  to  apply  and  appropriate  the  proceeds  of  the 
land,  in  a  different  manner  from  that  made  by  law. 
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In  Bergen  v.  Bennet,  1  Caines  Cas.  Err.  15,  Chancellor  Kent 
said  :  "If  a  man  devises  his  land  to  his  executors  to  be  sold, 
then  there  is  a  power  coupled  with  an  interest,  for  the  execu- 
tors take  possession  of  the  land  and  of  the  profits." 

Where  the  property  is  devised  to  one  person  in  trust  for 
another,  and  the  testator  has  imposed  upon  the  trustee  cer- 
tain duties,  the  performance  of  which  requires  that  the  estate 
should  be  vested  in  him,  then  the  legal  ownership  passes  to 
the  devisee. 

In  this  case  the  executor  took  the  legal  estate,  so  that  he 
might  control  and  manage  it,  sell  and  convey  and  apply  the 
proceeds,  command  the  possession  and  income,  and  maintain 
and  educate  the  children.  He  has  a  large  discretion,  and 
without  it  the  will  can  not  be  carried  into  effect.  Having 
accepted  the  trust  and  taken  the  fee,  the  executor  had  full 
power  to  sell,  and  his  deed  is  valid.  Clinefelter  v.  Ayres,  16 
111.  329;  2  Jar.  Wills,  199  et  seq;  Gregory  v.  Henderson,  4 
Taunt.  772;   Oates  v.  Cooke,  3  Burr.  1684. 

The  distinction  taken  by  counsel,  between  a  power  manda- 
tory and  discretionary,  has  been  discarded  by  this  court,  as 
well  as  by  the  current  of  authorities.  Wardwell  v.  McDowell^ 
31  Hi.  364. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


30— 59th  III. 


466  Moore  v.  Chandler  ei  al.  [June  T., 

Syllabus. 

David  T.  Moore 

V. 

Samuel  B.  Chandler  et  aL* 

1.  Mortgages — sale  of  a  part  of  mortgaged  premises  hy  administrator  of 
mortgagor — such  part  only  secondarily  liable.  Where  the  admiuistrator  of  a 
deceased  mortgagor  obtains  au  order  of  tlie  probate  court  for  the  sale  of  a 
portion  of  the  mortgaged  premises,  to  pay  debts  other  tlian  that  secured  by 
the  mortgage,  which  have  been  allowed  against  the  estate,  the  residue  of  the 
mortgaged  premises  remaining  to  tlie  heirs  of  the  mortgagor  must  be  first 
resorted  to  for  the  satisfaction  of  the  mortgage,  that  portion  held  by  the 
purchaser  at  the  administrator's  sale  being  only  secondarily  liable. 

2.  In  that  regard,  the  purchaser  at  the  administrator's  sale,  and  the  heirs 
of  the  mortgagor,  hold  the  same  relation  to  each  other  that  would  have 
existed  between  the  mortgagor  himself  and  his  grantee, -in  case  the  former 
had  sold  and  conveyed  a  part  of  the  mortgaged  premises  in  his  life  time, 
and  their  respective  rights  are  governed  by  the  case  of  Iglehart  y.  Crane 
06  Wesson,  42  111.  261. 

3.  And  where  the  interest  of  a  portion  of  the  heirs  had  been  sold  under 
execution  against  them,  prior  to  tlie  sale  hy  the  administrator,  the  pur- 
chaser at  the  execution  sale  would  stand  in  no  better  position  than  the 
heirs  themselves  whose  interests  had  thus  been  sold. 

4.  Same — of  applying  the  residue  of  the  proceeds  of  the  administrator'' s  sale 
in  satisfaction  of  the  mortgage.  There  remained  in  the  hands  of  the  adminis- 
trator of  the  mortgagor  a  surplus  fund,  arising  principally  from  the  sale  of 
the  portion  of  the  mortgaged  premises.  This  could  not,  however,  be 
applied  to  relieve  the  land  purchased  at  the  administrator's  sale  from  its 
ultimate  liability  to  the  mortgage,  the  debt  secured  thereby  never  having 
been  allowed  against  the  estate,  and  the  time  having  passed  when  it  could 
be  so  allowed.  The  general  property  of  the  estate  being  thus  discharged 
from  the  payment  of  the  mortgage  debt,  it  could  only  be  enforced  against 
the  mortgaged  premises. 

Appeal  from  the  Circuit  Court  of  Washington  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  W.  H.  Moore,  for  the  appellant. 

Mr.  P.  E.  Hosmer  and  Mr.  J.  Miller,  for  the  appellees. 

*Thi8  case,  and  the  uoxt  following,  were  submitted  at  the  June  term,  1871,  but  did  not 
come  to  the  hand.s  of  the  Reporter  in  time  to  be  placed  with  the  other  cases  of  that  term, 
in  the  former  part  of  tliis  volume. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  original  bill  in  this  cause  was  filed  by  Samuel  B.  Chan- 
dler, trustee  for  Adele  S.  Morrison,  to  foreclose  a  mortgage 
executed  by  Henry  Darter  and  wife.  The  mortgage  is  in  the 
usual  form,  and  was  made  in  1864  to  secure  certain  notes  that 
would  mature  in  five  and  six  years  after  that  date. 

In  March,  1867,  Darter  died,  and  in  May  following,  Daniel 
Hay  was  appointed  administrator  of  the  estate.  It  was  found 
that  the  personal  effects  were  insufficient  to  pay  the  claims 
allowed  against  the  estate,  and,  accordingly,  in  1869,  the  ad- 
ministrator filed  a  petition  in  the  county  court  and  obtained  a 
decree  to  sell  so  much  of  the  real  estate  of  which  Darter  died 
seized  as  might  be  necessary  to  pay  the  debts  of  the  estate. 
In  pursuance  of  that  decree,  the  administrator  sold  forty  acres 
of  the  land  included  in  the  mortgage,  to  the  appellant,  and 
executed  to  him  a  deed  in  the  usual  form. 

Previous  to  this  sale,  the  interest  of  two  of  the  heirs,  viz: 
Andrew  M.  and  Anthony  W.  Darter,  in  the  lands  included  in 
the  mortgage,  had  been  sold  on  execution,  and  that  of  Andrew 
was  purchased  by  Geiss  &  Brosius,  and  that  of  Anthony  by 
the  administrator,  Hay.  They  had  received  a  sherifl's  deed 
for  the  same,  which  was  on  file  in  the  proper  office,  for  record, 
Hay  placing  his  on  file  the  day  and  hour  of  the  sale  to  the 
appellant.  The  other  heirs  and  the  several  purchasers  were 
made  parties  to  the  original  bill.  The  appellant,  Moore,  filed 
a  cross  bill  with  a  view  to  obtain  a  decree  to  compel  the 
administrator.  Hay,  to  pay  the  Chandler  mortgage  out  of 
funds  which,  he  alleges,  were  in  his  hands  belonging  to  the 
estate,  arising  from  the  personal  property  and  real  estate  sold 
to  him  ;  and  if  this  could  not  be  done,  to  have  the  other 
lands  embraced  in  the  mortgage  first  exposed  to  sale  to 
pay  the  mortgage  indebtedness.  The  other  defendants  to  the 
original  bill  also  filed  a  cross  bill,  making  Chandler  and 
Moore  defendants,  in  which  they  allege  the  forty  acres  pur- 
chased by  the  appellant  was  of  equal  value  with  another  tract 
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of  forty  acres,  and  of  twice  the  value  of  the  remaining  tract 
described  in  the  mortgage,  and  praying  that  each  tract  be  sub- 
jected to  the  payment  of  a  ratable  proportion  of  the  mort- 
gage. There  is  no  dispute  as  to  the  amount  due  Chandler, 
but  the  controversy  is  between  the  heirs  and  those  claiming 
under  them,  and  the  appellant,  in  regard  to  their  respective 
interests  in  the  premises. 

After  payment  in  full  of  all  claims  allowed  against  the  es- 
tate, there  still  remained  in  the  hands  of  the  administrator 
a  surplus  fund,  arising  principally  from  the  sale  of  the  land 
to  appellant,  which  he  insists  should  be  applied  to  the  pay- 
ment of  the  mortgage.  It  is  not  perceived  how  this  can  be 
done.  The  Chandler  debt  was  never  allowed  as  a  claim 
against  the  estate,  and  two  years  from  the  granting  of  letters 
having  elapsed,  it  is  now  too  late.  The  estate  is,  therefore, 
discharged  from  the  payment  of  the  debt,  and  Chandler  can 
only  enforce  his  claim  against  the  mortgaged  premises.  There 
is  no  pretense  he  was  within  any  saving  clause  of  the  statute. 
People  v.  White,  11  111.  342;    Wingate  x.Pool,  25  111.  118. 

There  is  some  conflict  in  the  testimony,  but  the  weight  of 
the  evidence  is,  the  appellant  paid  the  full  value  of  the  land 
purchased  by  him  at  the  administrator's  sale,  and  the  prin- 
cipal questions  in  the  case  are,  whether  the  other  lands  em- 
braced in  the  mortgage,  and  which  would  descend  to  the  heirs 
and  those  claiming  through  them,  shall  be  first  subjected  to 
the  payment  of  the  mortgage,  or  whether  the  appellant's  land 
shall  be  ratably  charged  with  its  payment. 

The  circuit  court  decreed,  on  the  cross  bill  of  the  heirs,  that 
the  several  tracts  of  land  owned  by  the  respective  parties 
should  each  bear  its  proportional  share  of  the  burden  of  this 
mortgage  debt. 

This,  we  think,  was  error.  The  case  falls  within  the  rule 
announced  in  Iglehart  v.  Ci-ane  &  Wesson,  42  111.  261,  and  the 
principles  of  that  case  must  be  held  to  control  this. 

The  authorities  all  hold,  where  a  mortgagor  conveys  a  por- 
tion of  the  mortgaged  premises,  retaining  a  portion  to  himself, 


1871.]  Moore  v.  Chandler  et  al.  469 

Opiiiiou  of  the  Court. 

as  between  him  and  his  grantee,  that  part  retained  by  the 
mortgagor  should  be  first  applied  to  the  payment  of  the  indebt- 
edness secured  by  the  mortgage. 

The  principle  is,  that  the  property  of  the  debtor  must  be  first 
exhausted.  It  is  regarded  as  only  another  mode  of  applying 
the  principle,  where  there  are  two  creditors  standing  in  equal 
equity,  one  of  whom  has  oecurity  upon  two  funds,  and  the 
other  upon  only  one  of  the  two,  the  former  is  required  to  pro- 
ceed primarily  against  the  fund  upon  which  the  other  has  no 
lien. 

In  Iglehart's  case,  supra,  upon  a  very  full  review  of  the 
authorities,  it  was  held  to  be  a  just  and  equitable  rule,  where 
a  mortgagor  makes  successive  sales  of  distinct  parcels  of  the 
mortgaged  property  to  different  persons  having  notice  of  prior 
sales,  and  the  mortgagee  files  a  bill  to  foreclose,  the  several 
parcels  shall  be  subjected  to  sale  in  the  inverse  order  of  their 
alienation.  The  rule  established  rests  upon  principle,  and  is 
supported  by  the  weight  of  authority. 

The  court  cites  with  approbation  the  case  of  Clowes  v.  Dick- 
erson,  5  John's  Chy.  235,  in  Avhich  it  was  held,  a  judgment 
creditor  can  not  enforce  his  judgment  against  the  lands  of  a 
subsequent  purchaser,  so  long  as  there  is  other  land  of  the 
debtor  remaining  to  satisfy  the  judgment,  and  that  heirs  who 
pay  off  the  judgment  debt  of  their  ancestor,  are  not  entitled 
to  demand  contribution  of  the  purchaser  of  his  land  subject 
to  the  judgment.  It  is  for  the  reason,  as  expressed  in  the 
terse  language  of  the  old  books,  "the  heir  sits  in  the  seat  of 
his  ancestor."  The  heir  is  bound  to  discharge  the  debt  of  the 
ancestor  to  the  extent  of  the  assets  that  may  descend  ^o  him. 

In  the  case  at  bar,  the  heirs  can  claim  no  other  protection 
than  the  mortgagor,  if  living.  As  between  him  and  his  gran- 
tee, the  portion  retained  would,  undoubtedly,  be  liable  to  be 
first  sold  in  payment  of  the  mortgage.  The  purchasers  of  the 
interest  of  the  two  heirs,  Andrew  and  Anthony,  at  sheriffs 
sale,  can  occupy  no  better  position  than  the  heirs  themselves. 
They  may  be  said  to  sit  in  the  seats  of  the  heirs.     It  is  true, 
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in  this  instance,  the  mortgagor  did  not  himself  convey  any 
part  of  the  mortgaged  premises.  That  can  not  change  the 
principle.  A  part  of  the  lands  covered  by  the  mortgage  was 
sold  by  decree  of  court  by  the  representative  of  the  mortga- 
gor, and  the  proceeds  applied  to  the  benefit  of  the  estate. 

The  effect  is  the  same  as  if  the  mortgagor,  in  his  life  time, 
had  conveyed  the  land,  and  that  which  remains  to  the  heirs 
must  be  first  subjected  to  the  payment  of  the  mortgage.  The 
right  of  the  appellant  to  equitable  relief,  would  be  the  same  in 
either  case.  In  view  of  the  fact,  before  stated,  that  the  appel- 
lant paid  the  full  value  of  the  land,  we  deem  it  eminently 
proper,  in  this  instance,  that  the  relief  sought  should  be 
granted. 

The  decree  of  the  circuit  court  must  be  reversed,  with  direc- 
tion to  decree  on  the  original  bill  as  in  its  former  decree,  and 
upon  the  cross  bill  of  the  appellant  decree  that  the  lands  which 
would  descend  to  the  heirs,  shall  be  first  sold  to  pay  the  mort- 
gage indebtedness. 

The  court  will  also  enter  an  order,  dismissing  the  cross  bill 
of  the  heirs  and  the  other  purchasers.  No  part  of  the  costs 
of  this  court  will  be  taxed  against  Chandler.  The  decree  Avas 
procured  in  the  interest  of  the  other  appellees,  and  the  costs 
on  this  appeal  will  be  adjudged  against  them. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Henry  Baehr 

V. 

Christian  Wolf  et  al. 

1.  Trustee — whether  liable  for  neglect.  Where  the  owner  of  personal 
property  placed  the  same  in  the  hands  of  a  third  person,  under  an  agree- 
ment that  the  latter  should  sell  the  property,  and  with  the  proceeds  pay 
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the  debts  of  the  former,  and  while  llie  property  was  so  held  it  was  seized 
under  au  attachment  against  the  owner,  and  subsequently  sold  under  a 
judgment  in  that  proceeding,  it  Avas  lield,  the  person  who  was  thus  pre- 
vented by  legal  process,  over  which  he  had  no  control,  from  performing 
his  agreement,  could  not  be  charged  with  the  value  of  the  propertj'^,  or  the 
loss  occasioned  by  the  forced  sale. 

2.  CoNTKACTS  against  public  policy — whether  equity  will  interpose  as 
between  the  parties.  Should  a  party,  indicted  for  an  alleged  crime,  convey 
his  property  to  another  as  security  for  becoming  his  bail,  and  for  the  pur- 
pose of  assisting  the  former  to  flee  from  justice,  and  the  parties  equally 
participate  in  the  unlawful  transaction,  a  court  of  equity  would  not  inter 
fere  to  restore  tlie  property  to  the  grantor,  as  against  a  wrongful  claim  of 
the  grantee  that  he  was  the  absolute  owner.  Such  a  transaction  tending 
to  impede  or  prevent  the  course  of  justice,  is  against  public  policy,  and 
neither  of  the  parties  to  it,  if  in  pari  delicto,  co\x\<\  invoke  the  aid  of  a  court 
of  equity  in  respect  to  it, 

3.  But  if  the  parties  to  such  a  transaction  do  not  stand  in  pari  delicto, — 
as,  if  the  grantee  obtained  the  conveyance  under  circumstances  of  oppres- 
sion, imposition,  hardship,  undue  influence,  or  great  inequality  of  condi- 
tion or  age,  so  that  the  guilt  of  the  grantor  was  far  less  in  degree  than  that 
of  his  associate  in  tlie  off'euse,  the  grantee,  a  court  of  equity  may,  in  a 
proper  case,  interpose  to  compel  the  grantee  to  relinquish  his  unjust  claim 
to  the  property. 

4.  So  in  this  case,  a  party  having  been  indicted,  and  discharged  upon 
bail,  the  suretj^  on  his  recognizance,  wlio  was  his  brother-in-law,  and  the 
wife  of  the  latter,  who  was  a  sister  of  the  accused,  advised  him  to  convey 
his  property  to  such  surety  and  leave  the  couutrj'.  The  accused,  although 
alleging  his  innocence,  yet  being  apprehensive  of  danger,  followed  the 
advice,  made  the  conveyance,  and  fled.  On  his  return  afterwards,  and 
seeking  to  recover  his  property  on  the  ground  the  conveyance  was 
intended  only  as  a  mortgage  to  indemnify  his  bail  against  loss,  a  court  of 
equity,  regarding  the  advice  given  to  the  accused  as  for  the  purpose  of 
getting  his  property  by  taking  advantage  of  his  fears,  through  an  undue 
influence,  and  the  parties  therefore  not  in  pari  delicto,  granted  the  relief 
sought. 

5.  Subsequent  purchaser — estoppel.  Where  a  person  who  liolds  a 
contract  of  purchase  of  land,  stands  by  and  sees  another  purchase  the  same 
land  from  his  vendor,  paying  his  own  money  therefor,  and  fails  to  make 
knoAvu  any  claim  in  respect  to  the  land,  he  will  be  estopped  from  after- 
ward claiming  that  the  second  purchaser  bought  for  his  benefit. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county  ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 
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Messrs.  G.  &  G.  A.  Kcerner,  for  the  appellant. 

Mr.  Wm.  H.  Underwood,  for  the  appellees. 
•  Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

At  the  March  term,  1860,  of  the  St.  Clair  circuit  court, 
three  indictments  were  presented  against  the  appellee  Wolf, 
for  complicity  in  an  assault  upon,  and  in  the  murder  of, 
Andrew  Koenig,  and  at  the  same  terra  of  the  court  Wolf 
entered  into  three  separate  recognizances  in  the  sum  of  $300 
each,  with  the  appellant,  Baehr,  as  his  surety,  for  his  appear- 
ance at  the  next  term  of  the  circuit  court,  to  answer  unto  the 
indictments. 

It  is  alleged  in  the  bill  that  in  July  following.  Wolf,  for 
the  purpose  of  indemnifying  and  saving  harmless  the  appel- 
lant as  his  surety,  conveyed  to  him  a  certain  tract  of  land 
which  he  had  purchased  of  one  Price,  and  also  delivered  to 
him  a  bond  for  a  deed  to  another  tract  of  land  Avhich  he  held 
from  Carpenter.  Previous  to  these  transfers.  Wolf  had  been 
in  the  occupancy  of  these  lands,  and  had  made  some  improve- 
ments on  the  forty  acres  purchased  of  Carpenter. 

It  is  further  alleged  that,  at  the  same  time.  Wolf  transferred 
to  the  appellant  a  large  amount  of  personal  property,  and 
some  growing  crops  upon  the  lands  transferred  and  on  certain 
leased  lands,  for  the  purpose  of  having  the  same  applied  to 
the  payment  of  certain  debts  owing  by  the  appellee  Wolf. 
Soon  after  making  the  transfers  of  the  real  and  personal  prop- 
erty, AVolf  fled  from  the  country,  and  it  does  not  appear  that 
he  ever  returned  until  the  year  1862  or  1863. 

It  appears  that  other  parties  were  indicted  at  the  same  term 
of  the  court  for  the  same  crime,  two  of  whom  were  sent  to  the 
penitentiary.  Wolf  forfeited  liis  recognizance,  and  judgment 
was  subsequently  rendered  against  appellant,  Baehr,  for  $600, 
no  part  of  which  was  ever  paid  by  any  one.  For  some  reason, 
tlie  prosecution  against  Wolf  Avas  dismissed. 

The  object  of  the  bill  is  to  compel  a  reconveyance  of  these 
lands,  and  for  an  account  of  the  rents  and  profits,  and  also  an 
account  of  the  personal  property. 


1871.]  Baehr  v.  Wolf  et  al  473 

Opinion  of  the  Court. 

It  satisfactorily  appears  from  the  master's  report,  which  is 
fully  sustained  by  the  evidence  in  the  record,  that  all  the  per- 
sonal property  was  taken  out  of  the  possession  of  Baehr  for 
the  payment  of  the  debts  of  Wolf.  It  was  attached  and  sold 
by  the  officers  of  the  law.  It  is  insisted  that  Baehr  agreed  to 
sell  the  property  at  public  sale  and  apply  the  proceeds  to  the 
payment  of  Wolf's  debts,  and  it  is  sought  to  charge  him  with 
neglect  in  that  regard.  If  such  was  the  agreement,  Baehr  was 
prevented  from  performing  the  contract  without  any  fault  on 
his  part.  Immediately  upon  the  flight  of  Wolf,  the  property 
was  seized  by  his  creditors  under  legal  process,  and  it  would 
be  inequitable  to  charge  Baehr  with  the  value  of  the  property 
or  for  any  sacrifice  that  was  caused  by  the  forced  sales.  It 
was  not  in  his  power  to  prevent  the  sales  or  the  sacrifices  on 
the  property. 

The  grave  questions  in  the  case  arise  on  the  relief  sought 
as  to  the  two  tracts  of  land. 

The  grounds  upon  which  the  appellee  Wolf  predicates  his 
right  to  relief  are,  that  the  appellant  is  a  mortgagee  in  posses- 
sion ;  that  the  deed  of  the  2d  of  July,  1860,  for  what  is  known 
as  the  Price  land,  was  not  intended  to  be  an  absolute  deed, 
but  only  as  a  security  to  save  the  appellant  harmless  as  surety 
on  the  several  recognizances,  and  that  the  Carpenter  bond  was 
transferred  and  delivered  for  a  like  purpose.  On  the  other 
hand,  the  appellant  insists  that  he  took  the  property  described 
in  the  deed,  absolutely,  and  subject  to  no  defeasance  what- 
ever, and  that  he  acquired  the  other  tract  of  land  from  Car- 
penter by  a  subsequent  purchase,  as  he  lawfully  might. 

The  evidence  is  of  such  a  character  that  it  leaves  no  doubt 
on  the  mind  that  the  deed  for  the  Price  land  was  not  intended 
by  the  parties  to  be  an  absolute  deed,  and  that  the  land  was 
to  be  reconveyed  in  case  the  appellant  did  not  have  to  pay  the 
recognizances.  Such,  we  think,  is  the  only  fair  construction 
that  can  be  given  to  the  evidence. 

It  is  insisted,  however,  that  the  contract  was  made  with  a 
view  to  assist  Wolf  to  flee  from  justice,  and  hence  that  it  was 
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against  public  policy  and  therefore  void.  Doubtless,  if  it  was 
made  with  that  view,  and  both  parties  equally  participated  in 
the  unlawful  transaction,  it  would  be  against  a  sound  public 
policy  and  a  court  of  equity  would  not  interfere  to  relieve 
either  party  from  the  consequences  that  might  flow  from  such 
an  unlawful  act.  The  law  would  leave  the  parties  in  the  sit- 
uation where  they  placed  themselves,  and  to  the  consequences 
of  their  own  corrupt  conduct. 

It  is  said  that  any  contract  that  can  impede  or  prevent  the 
course  of  justice,  is  void.  Chitty  on  Contracts,  674.  It 
should,  however,  always  distinctly  appear  that  the  parties  are 
in  pari  delicio.  Mr.  Story,  in  his  work  on  Equity  Jurispru- 
dence, says :  "In  cases  where  both  parties  are  in  delicto  con- 
cerning an  illegal  act,  it  does  not  always  follow  that  they 
stand  in  pari  delicto,  for  there  may  be,  and  often  are,  diiferent 
degrees  in  their  guilt.  One  party  may  act  under  circumstan- 
ces of  oppression,  imposition,  hardship,  undue  influence,  or 
great  inequality  of  condition  or  age,  so  that  his  guilt  may  be 
far  less  in  degree  than  that  of  his  associate  in  the  offense."  1 
Story  Eq.  Jur.  sec.  300. 

The  doctrine  of  the  text  rests  on  principles  of  sound  reason- 
ing and  authority.  Osborne  y.Willicnns,  18  Ves.  378  ;  Finkston 
Y.BrotLm,  3  Jones  Eq.  R.  494  ;  Phcdon  v.  Clark,  19  Conn.  420. 

One  party  may  not  make  use  of  his  peculiar  poAver  over 
another  to  procure  a  contract  which,  in  itself,  is  illegal,  and 
contrary  to  public  policy,  and  then  invoke  the  aid  of  the  law 
to  enable  him  to  retain  that  which  he  has  obtained  through 
fraudulent  practices  and  artifices.  It  would  contravene  the 
settled  law  that  the  courts  will  protect  the  citizen  against  all 
such  acts  of  oppression  and  deceit. 

In  the  case  under  consideration,  the  conveyance  was  not 
made  at  the  time  the  recognizances  were  entered  into.  At 
that  date  there  is  nothing  in  all  the  record  that  would  indi- 
cate that  Wolf  had  the  slightest  intention  to  flee  from  justice. 
It  was  not  deemed  necessary,  in  the  first  instance,  to  give  any 
indemnity  to   the   appellant  as   the  bail  of  Wolf.      It  was  a 
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subsequent  suggestion.  The  evidence  tends  most  strongly  to 
establish  the  conclusion  that  the  appellant  and  his  wife 
operated  on  the  fears  of  Wolf,  and  induced  him  to  believe 
that  if  he  did  not  flee  from  the  country  his  bail  would  be 
raised  and  he  would  be  placed  in  jail,  and  perhaps  ultimately 
sent  to  the  penitentiary.  The  evidence  will  reasonably  bear 
such  a  construction ;  indeed,  it  can  not  be  explained  consist- 
ently with  any  other  hypothesis.  The  wife  of  the  appellant, 
who  is  a  sister  of  Wolf,  seems  to  have  been  the  most  active  in 
producing  this  impression  on  the  mind  of  her  brother.  It 
can  not  be  denied,  that  just  previous  to  the  making  of  the 
deed  and  the  delivery  of  the  personal  property,  the  appellant 
and  his  wife  both  persistently  urged  upon  Wolf  the  necessity 
of  going  away  until  after  the  Fritz  trial  should  be  over,  and 
the  necessity  of  conveying  the  property  to  the  appellant,  which 
was  done.  The  fears  of  Wolf  were  so  operated  upon,  that  he 
finally  "took  their  advice."  We  must  regard  the  evidence 
that  establishes  the  fact  of  the  undue  influence  of  the  appel- 
lant and  his  wife  over  Wolf,  as  the  better  evidence  in  the  case. 
The  facts  and  circumstances,  about  which  there  can  be  no  dis- 
pute, added  to  the  direct  testimony,  are  sufficient  to  overcome 
the  express  denial  of  the  appellant  as  to  the  use  of  improper 
influences  to  induce  Wolf  to  depart  from  the  country.  No 
motive  can  be  assigned  for  the  conduct  of  the  appellant, 
except  it  was  to  get  control  of  the  property,  and  ultimately 
the  absolute  ownership  if  Wolf  did  not  return.  The  appellant 
at  once  entered  into  possession  of  the  property  and  commenced 
to  use  it  as  his  own,  and  his  whole  subsequent  conduct 
strengthens  this  hypothesis. 

It  is  said,  that  if  Wolf  was  innocent  of  the  crime  with 
which  he  was  charged,  as  he  now  alleges,  he  ought  not  to 
have  taken  the  advice  of  the  appellant  and  that  of  his  sister, 
but  ought  to  have  remained  and  asserted  his  innocence  before 
the  court.  Some  allowance  must  always  be  made  for  the 
imperfection  of  the  human  judgment  under  certain  circum- 
stances.    The  conduct  of  persons  accused   of  crime,  although 


476  Baehr  v.  Wolf  et  al.  [June  T., 

Opinion  (if  the  Court. 

they  may  be  entirely  innocent,  is  often  most  inexplicable. 
Such  persons  often  magnify,  many-fold,  the  dangers  that  sur- 
round them.  Under  such  circumstances  their  fears  are  easily 
-wrought  upon,  and  the  law  will  not  always  require  of  them 
the  exercise  of  that  clear  and  accurate  judgment  that  would 
-otherwise  be  expected. 

Under  the  facts  in  this  case,  we  can  not  regard  the  parties 
as  standing  in  pari  delicto.  The  moral  turpitude  attaching 
to  the  conduct  of  the  appellant  in  the  illegal  transaction,  is 
much  greater  than  that  of  the  appellee  Wolf.  In  vicAv  of  the 
relations  existing  between  the  parties, Wolf  had  the  right  to  ex- 
pect, from  the  appellant  and  his  wife,  the  most  candid  and  dis- 
interested advice.  It  does  not  appear,  from  anything  in  the 
record,  that  the  advice  given  was  justified  by  the  facts  in  the 
case.  The  appellant  has  not  even  stated  the  causes  that 
induced  him  to  give  the  advice  that  he  evidently  did.  The 
record  is  singularly  barren  of  everything  that  justifies,  or  that 
even  tends  to  justify,  the  conduct  of  the  appellant  in  the 
premises.  We  are,  therefore,  of  opinion  that  Baehr  held  the 
land  as  indemnity  against  loss  as  security  on  the  several 
recognizances,  and  that  the  appellee  Wolf,  is  entitled  to  the 
relief  sought  by  the  bill,  as  to  the  land  purchased  of  Price. 

The  facts  in  relation  to  the  other  tract  of  land,  designated 
as  the  Carpenter  land,  are  very  different.  Wolf  purchased  the 
land  from  Carpenter  in  1859,  and  received  a  bond  for  a  deed. 
He  made  no  payments  whatever,  on  it;  the  first  payment 
became  due  in  1860  ;  this  payment  was  never  made  by  Wolf, 
or  by  any  one  for  him;  the  bond  was' not  assigned  to  appel- 
lant. The  utmost  the  appellee  insists  upon  in  regard  to  this 
bond  is,  that  he  delivered  it  to  the  appellant,  and  that  it  was 
to  be  returned  to  him  in  case  the  appellant  did  not  have  to  pay 
the  recognizances.  The  appellant  denies  that  he  ever  even 
had  the  bond  in  his  possession. 

Wolf  returned  in  1862,  certainly  in  1863,  and  it  does  not 
appear  that  he  ever  made  any  effort  to  pay  Carpenter  for  the 
land,  or  to  get  an  extension  of  the  time  of  payment.     Nothing 
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was  ever  paid  on  the  Wolf  contract,  and  Carpenter,  under  the 
circumstances,  had  the  clear  right  to  declare  the  contract  for- 
feited, anid  sell  to  whomsoever  would  buy.  It  was  not  until 
February,  1864,  that  the  appellant  purchased  the  land  of  Car- 
penter for  his  own  use,  at  an  advance  of  some  $700  above  the 
price  that  Wolf  was  to  pay  for  it.  Wolf  had  then  been  at 
home  for  certainly  nearly  a  year,  in  the  vicinity  of  where  all 
the  parties  resided.  The  criminal  prosecution  had  then  been 
dismissed,  and  there  is  not  the  slightest  authority  in  the  evi- 
dence for  saying  that  the  appellant  was  then  acting  as  the 
agent,  trustee,  or  in  any  other  capacity,  for  Wolf. 

The  appellant  was  not  then,  and  never  was,  the  trustee  of 
Wolf,  for  this  particular  land.  He  never  received  from  him' 
even  the  shadow  of  an  equitable  title  to  it.  It  does  not 
appear  that  Baehr  made  any  use  whatever  of  the  bond,  or 
availed  of  his  relations  with  Wolf  to  effect  the  purchase  from 
Carpenter.  So  far  as  the  evidence  discloses.  Wolf  had  aban- 
doned his  contract,  and  Carpenter  could  lawfully  sell  the  land 
to  appellant  or  any  one  else.  Wolf-  stood  by  and  saw  the 
appellant  making  the  contract  with  Carpenter  in  his  own 
name  and  for  his  own  use,  and  paying  out  his  own  money 
therefor,  and  he  can  not  now  be  heard  to  say  that  the  appel- 
lant was  purchasing  it  as  his  trustee,  and  after  the  lapse  of 
years  come  into  a  court  of  equity  and  say  that  he  will  take 
unto  himself  the  profits  of  the  transaction.  When  Wolf  saw 
the  appellant  purchasing  the  land  of  Carpenter  with  his  own 
money,  and  to  his  own  use,  he  ought  then  to  have  asserted  his 
rights  if  he  had  any  ;  but  having  remained  silent  for  so  many 
years,  he  will  now  be  estopped  to  deny  that  the  purchase  was 
rightfully  made  by  the  appellant  to  his  own  use.  There  is 
nothing  in  the  record  to  show  that,  at  the  time  the  appellant 
made  the  purchase  from  Carpenter,  he  occupied  any  fiduciary 
relation  whatever  towards  Wolf. 

Wolf  had  abandoned  his  contract  with  Carpenter,  and  the 
appellant  had  as  clear  right  as  any  one  to  come  in  and  make 
the  purchase,  and  it  would  be  a  perversion  of  all  the  principles 
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of  equity  to  allow  him  now  to  come  in  and  say  that  the  ap- 
pellant, although  he  used  his  own  funds  in  making  the  pur- 
chase, was  still  his  trustee,  buying  for  him,  and  that  he  will 
have  an  account  of  the  rents  and  profits,  and  that  he  will  have 
the  land  sold,  and  out  of  the  proceeds  pay  back  to  the  appel- 
lant his  advances,  with  simple  interest,  and  retain  the  surplus 
to  his  own  use.  There  is  not  the  shadow  of  an  equity  in  the 
claim  asserted  by  Wolf  to  the  Carpenter  land,  and  the  circuit 
court  ought  to  have  dismissed  the  bill  as  to  it. 

On  another  hearing,  the  circuit  court  will  again  refer  the 
cause  to  the  master,  to  take  and  state  the  account  as  in  its 
former  interlocutory  order,  leaving  out  of  the  account  the  Car- 
penter land,  and  anything  the  appellant  may  have  paid  for 
improvements  on  that  land,  made  by  Wolf  under  his  contract 
with  Carpenter.  If  anything  shall  be  found  due  to  Wolf  from 
the  appellant,  the  court  will  direct  it  to  be  paid  on  the  Kissel 
debt,  and  not  to  him,  and  may  then  order  the  interest  of  all 
the  parties  in  the  Price  land  to  be  sold  to  pay  the  Kissel  debt 
and  the  judgments  on  the  recognizances.  The  court  will, 
however,  decree  that  Wolf  shall  be  allowed  ninety  days  in 
which  to  pay  the  Kissel  debt  and  the  amount  due  on  the  judg- 
ments on  the  recognizances,  before  directing  the  sale  of  the 
land. 

The  appellee  has  assigned  cross  errors  on  the  exceptions  to 
the  master's  report,  but  we  do  not  deem  it  necessary  to  com- 
ment on  all  of  them.  The  account  was  correctly  taken  accord- 
ing to  the  order  of  the  court,  M'hich  was  on  the  correct 
principle. 

It  is  insisted  that  the  appellee  was  not  allowed  enough  for 
the  rent  of  the  premises.  It  is  a  sutiicient  answer  to  this 
objection  to  say,  that  he  was  allowed  quite  as  liberally  as  the 
proof  would  warrant,  and  he  ought  to  be  well  satisfied  with 
the  report  in  that  regard. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Decree  reversed. 
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William  Thomas 

V. 

The  County  of  Moegan  ei  al* 

1.  Subscription  to  stock  of  a  railroad  company  by  a  county — application 
of  bonds  issued  therefor.  Where  the  bonds  of  a  county,  issued  upou  a  sub- 
scription of  the  county  to  the  stock  of  a  railroad  company,  were  delivered 
to  the  bankers  of  the  company,  upon  the  stipulation  between  the  county 
authorities  and  the  company,  that  they  were  to  be  applied  in  paj^ment  for 
work  done  upou  tlie  road  within  the  couuty  and  not  elsewhere,  it  was  hdd, 
tlie  sense  of  the  stipulation,  in  view  of  its  purpose,  was,  not  that  those 
identical  bonds  should  pay  for  work  done  iu  that  couuty,  but  it  was,  if  work 
was  done  iu  the  couuty,  tlie  bonds  should  be  delivered  to  tlie  company. 

2.  Same — by  whom  tlie  condition  may  be  performed.  Nor  is  it  essential, 
in  such  case,  in  order  to  create  the  obligation  of  the  county  to  deliver  the 
bonds,  that  the  work  should  be  done  by  the  company  to  the  stock  of  which 
the  subscription  was  originally  made,  and  with  which  the  stipulation  wa? 
entered  into,  but  if  the  work  was  done  by  the  successors  of  that  company, 
endowed  with  all  the  riglits,  privileges  and  franchises  of  the  latter,  that 
would  be  a  substantial  performance  of  the  conditiou  upon  which  the  bonds 
were  to  be  delivered. 

3.  Same — rights  of  creditors  of  tlie  original  company,  and  of  their  assigiiee, 
in  respect  to  such  bonds.  And  where  the  original  company  had  incurred  a 
debt  on  account  of  work  doue  upon  the  road,  and  in  payment  thereof  gave 
to  their  creditor  an  order  upon  the  custodian  of  the  bonds  for  a  sufficient 
amount  of  them  to  satisfy  the  same,  which  order  was  sold  and  assigned  to 
a  third  person,  but,  by  reason  of  there  having  been  no  work  done  upou  the 
road  within  the  couuty,  there  was  no  obligation  to  deliver  an)'  bonds  upon 
such  order,  it  was  h£ld,  that  if  work  was  subsequently  doue  within  the 
couuty  by  the  successors  of  such  original  company,  so  as  to  comply  with 
the  condition  upon  which  the  bonds  were  to  be  delivered,  then  the  order 
issued  by  the  original  company  would  operate  as  an  equitable  transfer  to 
the  holder  thereof,  of  so  much  of  the  county  subscription,  represented  by 
the  bonds,  as  was  embraced  in  the  order. 

4.  Chancery — remedy  of  such  assignee — and  Jierein,  of  a  creditor's  bill. 
In  such  case,  where  the  custodian  of  the  bonds,  under  the  direction  of  the 
county  authorities,  refused  to  deliver  the  bonds  called  for  by  the  order  of 
the  railroad  company,  the  holder  of  the  order  has  his  remedy  iu  chancery 
to  compel  their  delivery  to  him,  without  first  proceeding  at  law  against  the 

♦  This  caaae  was  decided  as  of  the  January  term,  1871,  but  did  not  come  to  the  Report- 
er's honda  in  time  to  be  placed  in  its  order  with  the  other  cases  of  that  term. 
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company  as  for  a  debt  due  from  them  to  him  as  the  assignee  of  their  order. 
A  bill  filed  for  such  purpose  would  not  be  regarded  as  a  creditor's  bill,  nor 
in  the  nature  of  one. 

5.  Same — wJiere  a  fund  is  under  the  control  of  a  court.  Moreover,  where 
the  bonds  sought  to  be  reached  have  been,  by  the  action  of  a  court  of  chan- 
cery, placed  in  tlie  hands  and  custody  of  a  trustee,  there  to  remain  until 
the  further  order  of  the  court,  a  third  person,  not  a  party  to  the  suit  in 
which  the  order  was  made  so  placing  the  custody  of  the  bonds,  but  enti- 
tled to  them,  can  only  reach  them  by  original  bill. 

6.  Parties  in  cJmncery.  In  a  suit  by  such  holder  of  the  order  given 
for  the  bonds  by  the  original  railroad  company,  to  compel  the  delivery  of 
them  by  the  custodian,  such  original  company,  having  ceased  to  exist  and 
all  its  rights  and  franchises  vested  in  its  successor,  is  not  a  necessary  party 
to  the  bill. 

7.  Former  adjudication — whether  a  bar.  Where  a  suit  was  instituted 
for  the  purpose  of  settling  conflicting  claims  for  the  county  bonds,  to  which 
the  holder  of  the  order  of  the  railroad  company  was  a  party,  and  it  was 
determined  therein  that  he  was  not  entitled  to  the  bonds  under  the  order 
because  at  that  time  the  condition  upoii  which  the  bonds  were  to  be  deliv- 
ered to  the  company — the  doing  of  work  on  the  road  within  the  county — 
had  not  been  performed,  it  was  lield,  the  adjudication  in  that  suit,  adverse 
to  the  holder  of  the  company's  order,  was  not  a  bar  to  a  subsequent  suit  by 
him  to  enforce  his  claim  of  the  same  character,  on  the  basis  that  after  that 
adjudication  the  company  did  do  work  upon  the  road  within  the  county, 
and  thereby  performed  the  condition  upon  which  the  bonds  were  deliv- 
erable. 

8.  Chancery — wasting  of  a  trust  fund.  Where  a  trust  fund  in  the  cus- 
tody of  the  court  is  about  to  be  wasted  and  misappropriated,  it  is  the  duty 
of  the  court  to  prevent  it. 

Appeal  from  the  Circuit  Court  of  Morgan  county. 

Mr.  William  Thomas,  pro  se. 

Mr.  Isaac  L.  Morrison,  for  the  county  of  Morgan. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  prominent  facts  of  this  case,  as  we  gather  them  from 
the  statement  and  brief  of  appellant,  and  not  controverted  by 
appellee,  are  substantially  as  follows  : 

A  charter  had  been  granted  by  the  general  assembly  of  this 
State,  under  which  the  Illinois  River  Railroad  Company  was 
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organized,  and  commenced  the  construction  of  their  road. 
The  county  of  Morgan  subscribed  $50,000  in  county  bonds  to 
the  stock  of  this  company,  payable  in  instalments,  as  required 
by  the  board  of  directors  of  the  railroad  company.  These 
bonds  were  printed,  signed,  and  ready  to  be  delivered.  They 
bore  date  September  10,  1857,  and  were  deposited  for  safe- 
keeping with  Brown  &  Elliott,  bankers,  of  Jacksonville. 

The  company  contracted  with  the  firm  of  Allen  &  McGrady 
to  grub,  grade  and  tie  the  road,  and,  for  the  work  to  be  done 
in  Morgan  county,  the  company  agreed  to  pay,  and  the  con- 
tractors to  receive,  these  bonds.  The  facts  in  relation  to  this 
contract  were  reported  by  the  president  of  the  company  to 
the  county  court  of  Morgan  county.  Thereupon,  the  court 
ordered  the  delivery  of  the  bonds,  as  the  president  understood, 
unconditionally,  but,  as  the  court  contended,  to  be  delivered 
in  payment  of  work  done  in  Morgan  county.  Acting  upon 
his  understanding  of  the  arrangement,  the  president  of  the 
company,  on  the  2d  of  April,  1859,  gave  orders  on  the  bank- 
ers. Brown  &  Elliott,  in  favor  of  Allen  &  McGrady,  the  con- 
tractors, for  two  bonds  of  §2000  each,  on  account  of  work 
executed  by  them,  or  on  account  of  a  tie  contract. 

These  orders  were  sold  and  endorsed  by  Allen  &  McGrady  to 
William  Thomas,  the  complainant  and  appellant,  who,  on  pre- 
senting them  to  the  bankers,  was  informed  by  them  that  the 
county  judge  had  notified  them  not  to  deliver  any  bonds 
except  in  payment  for  work  on  the  road  in  Morgan  county. 
This  was  the  first  information  appellant  had  that  the  county 
claimed  there  was  any  condition  imposed  upon  the  company 
in  regard  to  the  delivery  or  use  of  the  bonds. 

To  obtain  funds  to  purchase  iron  for  the  road,  the  company 
issued  coupon  bonds,  and,  to  secure  their  payment,  executed  a 
deed  of  trust  to  parties  in  the  city  of  New  York,  bearing  date 
November  1,  1858,  upon  the  road  and  its  appurtenances.  The 
road  was  completed  from  Pekin  to  Virginia,  in  the  county  of 
Cass,  and  the  line  surveyed  from  the  last  named  point  to 
31— 59th  III. 
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Jacksonville,  in  Morgan  county,  but  not  finally  located,  in 
1860. 

In  October  and  November,  1862,  certain  parties  who  had 
executed  contracts  for  ties  for  the  road,  obtained  judgments 
against  the  company  in  Mason  and  Peoria  counties,  upon 
which  executions  were  issued  and  returned  nulla  bona. 

While  these  actions  were  pending,  but  before  judgments 
were  obtained,  the  company  failing  to  pay  the  interest  on  its 
bonds  secured  by  this  deed  of  trust,  the  trustees,  in  July,  1862, 
with  the  consent  of  the  company,  took  possession  of  the  road, 
placed  their  agent  in  charge,  and  commenced  running  and 
operating  it  for  the  use  of  these  bondholders.  Everything  was 
surrendered  by  the  company  to  the  trustees  except  the  bonds 
now  in  controversy. 

The  judgment  creditors  in  Peoria  and  Mason  counties  com- 
menced proceedings  in  garnishment  against  Brown  &  Elliott, 
who  held  the  bonds,  claiming  the  right  to  subject  them  to  the 
payment  of  their  judgments.  The  trustees  under  the  deed  of 
trust  claiming  that  the  bonds  had  passed  to  them  under  the 
deecl,  and  this  appellant  claiming  he  was  entitled  to  $4000  of 
them,  in  kind,  and  the  president  of  the  company,  R.  S.Thomas, 
claiming  the  right  to  a  sufficient  number  of  them  to  pay  an 
indebtedness  to  him  which  the  company  had  formally  acknowl- 
edged, and  the  county  denying  the  rights  of  all  these  parties  as 
claimed  by  them.  Brown  &  Elliott,  to  relieve  themselves  of 
all  responsibility,  filed  their  bill  of  interpleader  in  the  Mor- 
gan circuit  court  against  all  these  parties,  that  their  respective 
claims  might  be  adjudicated,  and  to  obtain  a  decree  directing 
the  manner  in  which  these  bonds  should  be  appropriated.  All 
the  parties  appeared  and  interpleaded,  and  it  was  the  judg- 
ment of  the  circuit  court  that  the  railroad  company  had  no 
right  to  these  bonds,  except  to  pay  for  work  done  on  the  road 
in  INIorgan  county,  and  the  fact  being  admitted  that  no  work 
had  been  done  in  that  county,  except  surveying  one  or  more 
lines,  dismissed  all  the  bills  of  interpleader;  from  which  decree 
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the  judgment  creditors  and  R.  S.  Thomas,  and  the  complain- 
ant, appealed  to  this  court. 

While  this  bill  for  interpleader  was  pending  in  the  circuit 
court,  these  bonds  were,  by  order  of  the  circuit  court,  deposited 
with  the  banking  house  of  M.  P.  Ayres  &  Co.,  there  to  remain 
subject  to  the  further  order  of  the  court. 

The  directors  of  the  company  held  no  meeting  after  the  road 
was  surrendered  to  the  trustees,  nor  did  they  perform  any  act, 
or  claim  to  do  any,  as  a  corporation,  thereafter. 

On  the  11th  of  June,  1863,  the  general  assembly  of  this 
State  passed  an  act  to  incorporate  the  Peoria,  Pekin  &  Jack- 
sonville railroad,  providing,  among  other  things,  that  the  cor- 
poration thereby  created  should  have,  possess,  and  be  vested 
with,  and  might  use,  enjoy  and  exercise  any  or  all  of  the  cor- 
porate powers,  privileges,  rights,  munities  and  franchises  there- 
tofore given  or  granted  to  the  Illinois  River  Railroad  Company 
under  or  by  virtue  of  any  act  or  acts  of  the  general  assembly 
of  this  State. 

This  corporation,  having  possession  of  the  road  by  the  pur- 
chasers under  the  deed  of  trust,  proceeded  to  and  did  complete 
the  road  from  Virginia  to  Jacksonville. 

This  court,  on  the  appeal  of  Thomas  and  others,  39  111.  496, 
held,  on  the  facts  then  before  it,  that  Thomas,  the  appellant  iu 
this  suit,  was  not  entitled  to  the  bonds,  they  being  issued  on 
the  condition  that  they  should  be  paid  out  only  for  work  on 
the  road  done  in  Morgan  county,  and  that  he  took  the 
orders  with  notice  of  this  condition.  As  to  the  judgment 
•creditors,  it  was  held  they  could  pursue  the  bonds,  and 
remanded  the  cause,  upon  which,  the  circuit  court  decreed  in 
favor  of  these  creditors.  Their  claims  amounted,  in  the  aggre- 
gate, to  $7008.10,  and  by  the  decree,  on  the  basis  that  the 
market  value  of  the  bonds  was  fifty  cents  on  the  hundred, 
appropriated  $17,520.20  of  the  bonds  to  satisfy  the  decree — 
tlie  balance  of  the  bonds  to  remain  with  M.  P.  Ayres  &  Co. 

It  is  alleged  in  the  bill  that,  at  the  time  of  this  decree,  these 
bonds  were  at  par. 
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The  amount  of  bonds  remaining  with  Ayres  &  Co.  was  sixty- 
five,  each  for  $500. 

It  is  alleged  in  the  bill  that,  in  order  to  secure  the  passage 
of  this  act  of  June  11,  1863,  and  while  suits  were  pending  in 
the  circuit  court  to  subject  these  bonds  to  the  claims  of  cred- 
itors then  suing,  two  of  the  three  trustees  of  the  Illinois  River 
Railroad  Company,  namely,  Lucius  Hopkins  and  Alexander 
Steed  well,  entered  into  and  signed  this  stipulation:  "The  un- 
dersigned, trustees  in  the  first  mortgage  of  the  Illinois  River 
Railroad  Company,  being  desirous  to  obtain  a  charter  for 
incorporating  the  purchasers  of  said  railroad,  do  hereby  stipu- 
late that  nothing  in  the  act  of  incorporation  which  may  be 
passed  by  the  legislature,  shall  in  any  way  affect  the  title  or 
right  of  the  trustees  or  bondholders,  or  any  creditors  of  said 
road,  or  any  person  having  claims  or  rights  to  the  whole  or 
any  part  of  $50,000  of  Morgan  county  bonds,  and  now  in  liti- 
gation in  the  circuit  court  of  Morgan  county,  but  the  right 
and  title  to  said  bonds  shall  be  left  to  be  decided  in  the  suit 
now  pending  in  the  Morgan  county  circuit  court." 

This  stipulation  is  dated  June  5,  1863.  The  suit  then  pend- 
ing, as  we  understand,  was  the  case  decided  in  39  111.  supra. 

It  is  alleged  in  the  bill  that  the  board  of  directors  of  this 
company  never  met  as  a  board  for  the  transaction  of  business 
after  the  meeting  in  July,  1862,  and  by  their  action  at  that 
time  all  the  property,  franchises  and  rights  of  the  company 
were  transferred  and  assigned  to  trustees,  and  nothing  remained 
either  of  power  or  authority  on  which  the  board  could  act ; 
that  by  the  subsequent  act  of  June  11,  1863,  incorporating  the 
Peoria,  Pekin  &  Jacksonville  Railroad  Company,  all  of  the 
rights,  powers  and  franchises  of  the  Illinois  River  Railroad 
Company  were  vested  in  the  company  incorporated  by  that 
act;  that  by  the  action  of  the  board  in  July,  1862,  taken  in 
connection  with  the  action  of  the  general  assembly,  the  Illi- 
nois River  Railroad  Company  was  dissolved,  and  ceased  to- 
have  any  legal  existence. 
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The  bill  alleges  that,  after  the  decision  of  this  court,  in  39 
111.  496,  in  1866,  the  general  creditors  of  the  Illinois  River 
Railroad  Company  commenced  actions  at  law  on  their  several 
claims,  to  which  actions  B.  S.  Prettyman,  assuming  to  be  the 
vice  president  of  that  company,  entered  his  appearance,  waived 
service  of  process,  and  either  confessed  or  permitted  judgments 
to  be  entered  against  the  company,  upon  which  executions 
were  issued  and  returned  ''nulla  bona."  These  parties,  then, 
in  September,  1867,  filed  their  bill  in  chancery  in  the  Morgan 
circuit  court,  making  the  Illinois  River  Railroad  Company, 
the  county  of  Morgan,  and  JNI.  P.  Ayres  &  Co.,  defendants, 
the  object  and  scope  of  which  bill  was  to  subject  these  bonds 
to  sale  to  pay  their  judgments.  To  this  suit  appellant  was 
not  made  a  party,  nor  did  he  have  any  notice  of  the  proceed- 
ing, although,  as  is  alleged  in  this  bill,  those  complainants 
knew  he  was  interested  in  the  question  of  the  disposition  of 
these  bonds,  and  it  is  alleged  there  was  no  allegation  in  their 
bill  that  the  road  had  been  constructed  in  Morgan  county, 
or  that  their  claims  were  for  work  done  on  the  road  in  that 
county. 

To  this  bill,  it  is  alleged  the  same  B.  S.  Prettyman  appeared 
as  the  attorney  of  the  railroad  company,  and  consented  to  a 
decree,  which  was  entered  in  November,  1867. 

It  is  alleged  these  judgments  amounted  in  all  to  about  $40,- 
000,  and  that,  by  an  agreement  between  the  county  and  these 
creditors,  the  county  paid  to  their  attorney  $6000  in  cash  and 
$6360  of  the  bonds,  in  full  satisfaction ;  and  it  is  alleged  the  rec- 
ord was  so  made  up  as  to  show  that  all  the  bonds  on  deposit 
with  Ayres  &  Co.  were  used  in  making  this  payment,  and  that 
Ayres  &  Co.  surrendered  the  bonds  as  required  by  the  decree. 

The  decree  is  as  follows:  That  the  Morgan  county  bonds 
on  deposit  with  M.  P.  Ayres  &  Co.,  to-wit,  $32,500  in. nomi- 
nal value,  being  sixty-five  in  number,  from  number  1  to  num- 
ber 7  inclusive,  and  from  number  43  to  number  100  inclusive, 
be  applied,  so  far  as  is  necessar}^,  to  the  payment  of  the  com- 
plainants' judgments,  and  interest,  as  follows: 
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•  A  list  then  follows  of  the  names  of  the  judgment  creditors, 
and  amounts  due  them  respectively. 

Ayres  &  Co.  Avere  required  to  deliver  these  bonds  to  the 
special  master  appointed  by  the  court.  The  decree  further 
provided  that,  unless  the  county  of  Morgan  and  the  judgment 
creditors  agree  that  these  bonds  be  received  in  payment  at  an 
agreed  price,  the  special  master  was  directed  to  sell  them,  or 
so  many  of  them  as  might  be  necessary,  for  cash,  at  public 
sale,  at  the  door  of  the  court  house  in  Jacksonville,  first  giv- 
ing notice  of  the  time,  terms  and  place  of  sale  by  publication 
in  the  "Daily  Jacksonville  Journal"  three  weeks  in  succes- 
sion, and  that  he  apply  the  proceeds  to  the  payment  of  the 
costs  of  the  suit  and  the  sale,  and  then  to  the  payment  of  the 
claims  of  complainants — the  surplus,  if  any,  to  be  reported  to 
the  court.  And  it  was  further  provided  by  the  decree,  if  the 
county  should  agree  with  the  creditors  to  take  the  bonds  at 
an  agreed  price  without  sale,  then  the  special  master  was 
required  to  deliver  so  many  of  the  bonds  to  the  creditors 
v/hich,  at  the  agreed  price,  would  pay  the  judgments,  and 
report  the  surplus,  if  any,  to  the  court,  and  the  special  master 
was  required  to  report  generally. 

It  is  further  alleged  in  the  bill  that,  at  a  subsequent  term  of 
the  court,  the  special  master  reported  that,  by  the  agreement 
between  the  county  and  the  creditors,  he  had  delivered  the 
bonds  to  the  solicitor  of  the  creditors  in  full  satisfaction  of 
their  judgments. 

It  is  then  alleged  by  complainant  that,  when  he  heard  of 
these  proceedings  in  April,  1868,  and  also  that  the  Peoria, 
Pekin  &  Jacksonville  Railroad  Company  was  about  to  com- 
mence work  on  the  road  from  Virginia  to  Jacksonville,  and 
being  also  informed  that  the  attorney  for  said  creditors  had 
not  paid  over  to  them  the  bonds  and  cash  paid  to  him,  filed 
this  bill  containing  the  above  facts,  and  prayed  an  injunction 
against  the  county  to  enjoin  them  from  paying  to  these  cred- 
itors what  they  had  agreed  to  pay,  and  also  praying  the  court 
to  set  aside  the  proceedings  on  the  ground  of  fraud,  and  to  cause 
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the  county  bonds  to  be  returned  to  their  former  place  of 
deposit. 

To  this  bill  the  county,  the  judgment  creditors,  and  all  other 
persons  known  to  have  any  interest  in  the  fund,  were  made 
parties  defendant. 

In  October,  1868,  an  amendment  to  the  bill  was  filed,  alle- 
ging that  this  company  had  commenced  work  on  the  road,  and 
would  probably  complete  the  same  to  Jacksonville  in  a  few 
months.  And  in  August,  1869,  by  another  amendment,  it 
was  alleged  the  road  had  been  completed  to  Jacksonville. 

To  the  bill,  as  amended,  the  county  of  Morgan  appeared  and 
put  in  a  general  demurrer,  which  was  sustained,  and  the  bill 
dismissed.  No  other  parties  appeared.  The  complainant 
appeals. 

We  have  been  thus  particular  in  setting  out  the  main  facts 
of  the  case,  as  it  is  somewhat  complicated. 

Appellant  insists  that  the  decision  of  this  court,  in  39  111. 
supra,  only  settled  the  question  as  to  the  rights  of  the  parties 
to  that  suit  upon  the  facts  then  presented,  but  settles  no  ques- 
tion that  might  arise  upon  the  expenditure  of  money  in  the 
construction  of  the  railroad  in  Morgan  county. 

So  far  as  this  appellant  is  concerned,  his  right  to  any  portion 
of  these  bonds  was  adjudicated  adversely  to  him,  on  the  ground, 
chiefly,  that  the  contractors,  from  whom  he  received  the  order 
for  these  bonds,  had  done  no  work  on  this  road  in  Morgan 
county,  and  that  appellant,  being  a  director  of  the  company, 
had  knowledge  that  these  bonds  would  not  be  delivered  except 
for  work  done  in  ISIorgan  county.  No  question  was  made  as 
to  the  bona  fides  of  the  transaction. 

Appellant  contends  that,  at  the  time  this  decision  was  made, 
in  1866,  the  Illinois  River  Railroad  had  ceased  to  exist,  but 
if  it  had  continued  its  existence,  and  constructed  the  road  in 
Morgan  county,  he  would  have  been  entitled  to  the  bonds. 

This  would  seem  to  be  a  clear  proposition.  The  liability 
of  the  county  depending  on  the  fact  that  work  should  be  done 
in  the  county,  when  such  work  was  done  in  the  county  the 
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liability  would  be  absolute;  and  appellant,  as  assignee  of  the 
contractors,  for  value,  would  have  an  equity  which  ought  to 
be  enforced. 

He  now  insists,  inasmuch  as  the  road  has  been  constructed 
in  the  county  by  the  successors  of  the  first  company,  such 
construction,  for  all  the  purposes  for  which  the  stock  was  sub- 
scribed, is  equivalent  to  its  construction  by  the  original  com- 
pany, and  the  county  as  much  bound  to  deliver  the  bonds  to 
the  successor  as  it  would  have  been  in  the  first  instance. 

It  is  undeniable,  that  the  moving  cause  for  the  subscription, 
the  real  motive,  was  the  construction  of  the  road  in  Morgan 
county.  It  did  not  matter  to  the  county  by  what  particular 
agencies  the  road  should  be  made — it  was  sufficient  that  it  was 
made.  Xhe  stipulation  must  be  construed  with  reference  to 
its  object  and  substance.  The  object  was  to  secure  the  road  in 
Morgan  county.  Had  the  company  built  the  road  out  of  its 
general  assets,  it  is  very  certain  they  could  have  demanded  the 
bonds.  The  sense  of  the  stipulation  is,  not  that  these  identical 
bonds  sliall  pay  for  work  done  in  Morgan  county,  but  it  is,  if 
work  is  done  in  the  county,  the  bonds  shall  be  delivered.  The 
fact  that  the  road  has  been  completed  from  Virginia  to  Jack- 
sonville, is  a  substantial  performance  of  the  condition  on 
which  the  bonds  were  issued,  and  the  Allen  &  McGrady  order 
for  $4000  of  them,  drawn  by  the  company,  whicli  has  lioiiestly 
come  into  the  possession  of  appellant,  operated  as  an  equitable 
transfer  of  so  much  of  the  county  subscription  from  the  i-ail- 
road  company  to  appellant. 

But  it  is  insisted  by  appellees  that  appellant  is  not  in  posi- 
tion to  demand  the  aid  of  a  court  of  equity — if  he  has  any 
remedy,  it  is  complete  at  law.  In  this  connection,  they  insist 
that  appellant  should  first  obtain  a  judgment  at  law  against  the 
Illinois  River  Railroad  Company,  issue  an  execution  thereon, 
and  iiave  a  return  of  nulla  bona;  that  all  this  is  indispensable, 
and  without  it  a  court  of  equity  has  no  jurisdiction. 

It  is  too  well  settled  that,  where  the  remedy  is  complete  at 
law,  equity  will  not  interfere  ;  and  to  be  in  a  position  to  file  a 
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creditor's  bill,  it  is  indispensable  legal  measures  must  be  first 
exhausted.  But  this  is  not  a  creditor's  bill,  nor  in  the  nature 
of  one.  Appellant  does  not  claim  to  be  a  creditor  of  that 
company,  but  to  have  an  equitable  right  to  a  certain  fund  which 
was  pledged  to  that  company,  to  be  paid  on  a  certain  event ; 
that,  by  the  act  of  that  company,  he  is  the  equitable  assignee 
of  a  portion  of  this  fund.  And  the  further  theory  of  the  bill 
is,  that  the  fund  in  question,  by  the  action  of  the  circuit  court 
of  Morgan  county,  is  in  the  hands  and  custody  of  a  trustee, 
there  to  remain  until  the  further  order  of  the  court.  That 
a  fund  so  situated  can  be  reached  by  original  bill,  and  only  in 
that  way,  is  a  proposition  too  plain  for  argument. 

That  a  judgment  should  first  be  obtained  against  the  rail- 
road company  is  not  necessary,  and  if  it  was,  there  are  facts 
alleged  in  the  bill  sufficient  to  show  that  no  process  could  be 
served  on  the  company,  they  being,  so  far  back  as  1862,  to  all 
intents  and  purposes,  a  defunct  corporation,  having  no  organ- 
ization and  doing  no  corporate  acts  from  that  date.  And  this 
is  an  answer  to  the  objection  that  this  defunct  company  should 
have  been  made  a  party  to  the  bill. 

Upon  the  theory  that  these  bonds  are  a  trust  fund  in  the 
custody  of  the  court,  it  is  the  duty  of  the  court  to  see  that  it 
is  not  wasted  or  misapplied,  as  the  demurrer  admits  it  has  been, 
in  the  respects  alleged  in  the  bill  of  complaint. 

It  is  not  denied  that  the  parties  prosecuting  that  suit  agreed 
to  receive  from  the  county,  in  full  satisfaction  of  their  claims, 
the  sum  of  $6000  in  cash  and  $6360  of  these  bonds.  There 
were  then  in  the  hands  of  the  custodian,  Ayres  &  Co.,  bonds 
of  the  nominal  value  of  $32,500.  These  were  surrendered, 
by  the  custodian,  to  the  solicitor  of  the  complainants  in  that 
action,  in  discharge  of  an  indebtedness  of  only  $12,360.  This, 
without  explanation,  is  a  wasting  and  misappropriation  of  the 
fund,  which  a  court  of  chancery  can  and  ought  to  correct. 

As  to  the  validity  of  the  decree,  we  will  not  now  undertake  to 
decide.  Independent  of  this  question,  there  is,  apparently,  a 
surplus  in  the  hands  of  the  solicitor  of  these  creditors,  after 
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satisfying  their  claims,  sufficient,  if  equitably  administered,  to 
discharge  appellant's  claim,  if  nothing  shall  hereafter  be  shown 
to  the  contrary,  Avhen  the  case  goes  to  a  hearing. 

A  portion  of  this  fund  seems  to  be  in  the  hands  of  this  soli- 
citor, and  it  ought  not  to  be  wasted,  but  should  be  applied  in 
part  to  the  discharge  of  appellant's  claim,  if  there  be  no  supe- 
rior claim ;  and  the  only  way  to  effect  this  is  by  original  bill. 
As  appellant  was  not  a  party  to  the  proceedings  of  1867,  in 
which  the  decree  was  made,  he  could  not  appeal  from  it.  He 
has  resorted  to  the  only  mode  available  to  arrest  a  further  mis- 
approjjriation  of  the  fund.  These  views  are  based,  in  some 
degree,  upon  the  fact  that  the  present  organized  railroad  com- 
pany assert  no  claim  to  any  portion  of  this  fund,  but  abide  the 
stipulation  set  forth  in  the  bill.  And  there  is  great  propriety 
that  this  fund  should  be  appropriated  to  the  discharge  of  the 
liabilities  of  the  defunct  organization. 

The  remaining  objection  of  appellee  is,  that  the  rights  of 
appellant  have  already  been  adjudged  in  39  111.  supra,  and  can 
not  be  again  litigated. 

As  we  have  said,  the  rights  of  appellant  were  passed  upon 
in  that  case,  as  the  facts  then  existed.  Then  no  work  had 
been  done  in  Morgan  county,  and  as  that  was  a  condition  of 
the  delivery  of  the  bonds,  it  might  be  well  claimed  by  the 
county  that  the  condition  had  not  been  performed.  The  case 
is  different  now.  The  work  having  been  completed  in  the 
county  by  the  successors  of  the  original  company,  appellant 
has  an  equitable  right  to  have  his  debt  against  the  company 
paid  out  of  their  assets. 

The  decree  is  reversed  and  the  cause  remanded,  with  leave 
to  withdraw  the  demurrer  and  answer  the  bill. 

Decree  reversed. 
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James  Lindsay 

V. 

Sarah  Stout.* 

1.  Plea  in  abatement — waiver.  A  plea  in  bar  filed  in  a  cause,  will 
operate  as  a  waiver  of  a  plea  in  abatement  previously  filed. 

3.  Plea  unanswered — trial  witliout  an  issue.  Where  a  ease  stands 
merely  upon  a  plea  of  confession  and  avoidance,  which  constitutes  a  good 
bar  to  the  action,  a  verdict  and  judgment  in  favor  of  the  plaintiff',  result- 
ing from  a  trial  while  such  plea  remains  unanswered,  will  be  erroneous, 
there  being  no  issue  to  be  tried. 

Writ  of  Error  to  the  Circuit  Court  of  Edgar  county. 

Mr.  R.  N.  Bishop,  and  Mr.  A.  J.  Hunter,  for  the  plaintiff 
in  error. 

Mr.  John  W.  Blackburn,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court :  » 

In  this  case,  which  was  assumpsit  upon  two  promissory 
notes,  the  defendant  below  filed,  first,  a  plea  in  abatement, 
averring  that  plaintiff  was  a  married  woman  at  the  commence- 
ment of  the  suit,  and  her  husband  was  still  living.  To  this 
plea  plaintiff  first  demurred,  then  obtained  leave  to  withdraw 
the  demurrer,  and,  replying,  alleged  that  the  notes  sued  on 
were  her  sole  and  separate  property,  etc.  Rejoinder  by  defend- 
ant, traversing  the  matters  alleged. 

At  a  subsequent  term  the  defendant,  by  leave,  filed  the  gen- 
eral issue,  and  a  special  plea  setting  up  that  the  notes  were 
obtained  by  fraud.  At  the  next  term  the  defendant,  by  leave, 
withdrew  the  plea  of  the  general  issue.     The  record  shows 

*  Tliis  and  the  remaining  cases  contained  in  tbis  volume  were  submitted  at  the  Jan- 
nary  term,  1871,  but  by  reason  of  the  records  being  destroyed  in  the  Chicago  fire  in  that 
year,  while  in  the  office  of  Mr.  Justice  McAllister,  the  tiual  disposition  of  them  was  neces- 
sarily delayed. 
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that,  as  tlie  case  then  stood,  there  was  a  trial  by  a  jury,  and 
verdict  for  plaintift'  for  $265.33,  upon  which  judgment  was 
rendered. 

There  is  nothing  in  the  record  to  show  that  the  plea  of 
fraud  was  answered  by  either  demurrer  or  replication. 

The  defendant,  by  filing  the  general  issue  and  special  plea 
to  the  merits,  waived  the  plea  in  abatement,  and  when  the 
general  issue  was  withdrawn,  the  case  stood  merely  upon  a 
plea  of  confession  and  avoidance;  that  plea  remaining  unan- 
swered at  the  time  of  the  so-called  trial,  there  was  no  issue  to 
be  tried,  and  the  unanswered  plea  constituting  a  good  bar  to 
the  action,  the  judgment  of  the  court  below  is  erroneous,  and 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


John  Baugan 

V. 

John  Mann. 

1.  Dedication — hy  whom.  A  primary  condition  of  every  valid  dedica- 
tion is  tliat  it  shall  be  made  by  the  owner  of  the  fee. 

2.  Evidence — sufficiency,  to  show  title.  In  a  suit  to  enjoin  the  defeud- 
unt  from  erecting  a  building  on  a  certain  parcel  of  ground,  on  the  allega- 
tion that  the  locus  in  quo  had  been  dedicated  as  an  allej'  by  a  former  owner 
of  the  fee,  from  whom  the  complainant  deduced  title  to  a  lot  adjacent  to 
such  alley,  it  was  not  shown  that  the  person  who  made  the  alleged 
dedication  had  title  to  the  premises,  nor  did  it  appear  that  the  defendant 
claimed  title  under  him,  so  the  complainant  ftiiled  in  his  proof,  it  being 
essential  to  the  validity  of  the  dedication  that  the  person  making  it  was 
the  owner  of  the  fee. 

Appeal  from  the  Circuit  Court  of  Cass  county. 

Mr.  G.  Pollard,  for  the  appellant. 

Messrs.  Shaw  &  Dale,  and  INIr.  H.  E.  Dummer,  for  the 
appellee. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  for  an  injunction,  exhibited  by  appellee 
against  appellant,  to  restrain  the  latter  from  building  upon  a 
portion  of  block  10  in  the  city  of  Beardstown,  the  appellee 
claiming  that  such  portion  was  an  alley  appurtenant  to  a  sub 
lot  of  said  block,  of  which  he  was  the  owner  in  possession. 

The  bill  alleges  that  about  the  year  1848,  one  Charles 
Sprague,  then  being  the  owner  of  lots  9  and  10  in  said  block, 
caused  the  same  to  be  divided  into  sub  lots,  thereby  laying  off 
the  alleged  alley ;  that  he  made  a  plat  of  the  sub-division  with 
the  alley  designated  thereon,  and  sold  and  conveyed  said  sub 
lots  with  reference  to  this  plat,  and  avers  that  Sprague  thereby 
solemnly  dedicated  it  to  the  use  of  the  owners  of  the  sub  lots 
in  particular,  and,  as  complainant  believed,  to  the  use  of  the 
public  generally;  that  for  many  years  the  alley  had  been  used 
as  such  by  the  owners  ot  the  sub  lots  and  the  public  gener- 
ally, up  to  May,  1868,  when  appellant  began  an  excavation 
therein   for  a  cellar,  and   to  erect  a  brick   building  thereon. 

Appellee,  by  his  bill,  deduces  his  title  from  Sprague. 

Appellant,  by  his  answer,  sej  up  as  an  estoppel,  and  conclu- 
sive, the  judgment  of  the  Cass  circuit  court  in  a  certain  cause 
between  the  city  of  Beardstown  and  one  George  J.  Schmidt^ 
involving  the  legal  existence  of  such  alley.  He  also  traversed 
the  allegations  of  appellee's  bill,  and  alleged  title  in  fee  to  the 
locus  in  quo  in  himself.  Replication  was  filed  and  the  cause 
heard  upon  the  pleadings  and  proofs.  Decree  for  a  perpetual 
injunction,  and  the  case  brought  to  this  court  by  appeal. 

In  order  to  make  out  a  case,  it  was  necessary  for  appellee 
to  prove  title  in  Sprague  at  the  time  of  making  the  alleged 
sub-division  of  lots  9  and  10  in  block  10,  or  to  show  that  the 
appellant  claimed  title  under  Sprague.  It  is  expressly  con- 
ceded by  appellee's  counsel  that  there  was  no  evidence  on 
either  side  as  to  the  title  of  appellant. 
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The  evidence  fails  to  show  title  in  Sprague.  Unless  he 
owned  the  fee,  he  could  make  no  valid  dedication  to  public 
use.  A  primary  condition  of  every  valid  dedication  is,  that 
it  shall  be  made  by  the  owner  of  the  fee.  Post  v.  Pearsall,  20 
Wend.  442 ;  Wood  v.  Veal,  5  Barn.  &  Aid.  454 ;  Angell  on 
Highways,  sec.  134. 

The  record  failing  to  shoAV  either  title  in  fee  in  Sprague,  or 
that  appellant  claimed  under  him,  the  decree  is  unsupported- 
by  the  evidence,  and  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Thomas  Sjstell  , 

V. 

RowENA  Weir. 

Trover — whether  the  proof  shoics  a  cause  of  action.  In  an  action  of  trover 
for  a  horse,  it  did  not  appear  that  tlie  defendant  had  ever  exercised  any  con- 
trol over  the  liorse,  or  that  any  demand  was  made  before  suit  brought. 
There  was  evidence  tending  to  show  a  ratification  by  the  plaintiff  of  a  sale 
of  the  horse  previously  made  by  a  bailee.  It  was  Jield,ihe  proof  failed  to 
establish  a  cause  of  action,  and  an  iust^'uction  which  directed  the  jury  that 
if  the  bailee  was  not  authorized  to  sell  the  horse,  thejf  should  find  for  the 
plaintiff,  being  the  only  instruction  given,  was  erroneous,  because  it  excluded 
from  the  consideration  of  the  jury  the  question  whetlier  there  was  a  wrong- 
ful conversion,  either  by  a  tortious  taking,  or  a  refusal  to  deliver  on 
demand,  and  also  excluded  the  subject  of  a  subsequent  ratification. 

Appeal  from  the  Circuit  Court  of  DeWitt  county. 

Mr.  E.  H.  Palmer,  for  the  appellant. 

Messrs.  Fuller  &  Graham,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  Nvas  trover,  brought  by  appellee  against  appellant  and 
others,  for  a  horse  of  appellee.     There  was  a  trial  upon  the 
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plea  of  not  guilty ;  verdict  of  guilty  returned,  and  appellee's 
damages  assessed  at  $115.  Motion  for  new  trial  made,  which 
was  overruled  by  the  court,  and  judgment  rendered  upon  the 
verdict,  to  which  exception  was  taken.  The  evidence  and 
ruling  of  the  court  were  preserved  by  the  bill  of  exceptions, 
which  j)urports  to  contain  all  the  evidence  given  on  the  trial. 

The  theory  of  the  case,  on  the  part  of  appellee,  seems  to 
have  been  that  one  Clemens,  cousin  of  appellee,  and  boarding 
at  her  house,  had  the  care  and  custody  of  the  horse  in  ques- 
tion and  its  mate,  for  her,  but  had  no  authority  to  sell  either 
of  them;  that  while  Clemens  was  having  the  horses  boarded 
at  the  stable  of  one  McMillan,  J.  T.  Salter  &  Co.  were  buying 
horses  for  the  army,  and  that  they,  through  an  agent,  bought 
the  horse  in  controversy  of  Clemens.  We  find  in  the  record 
this  stipulation  :  "It  was  agreed  in  open  court  that  James  T. 
Snell,  as  agent  for  Salter  &  Co.,  paid  Clayton  Clemens  $110 
for  said  horse. " 

James  T.  Snell  is  not  a  party  to  the  suit.  There  is  no  evi- 
dence that  either  of  the  defendants  personally  knew  anything 
about  the  alleged  purchase,  or  that  they  or  either  of  them  ever 
exercised  any  control  over  the  horse,  or  that  any  demand  was 
made  upon  them  for  it,  before  the  bringing  of  the  suit. 

There  was  evidence  tending  to  show  that  appellee,  with 
knowledge  of  the  sale  by  Clemens,  ratified  the  act,  and  author- 
ized him  to  buy  another  horse  in  place  of  the  one  sold. 

This  being  the  state  of  the  case,  the  court,  on  behalf  of  the 
plaintijff,  gave  to  the  jury  the  following  instruction:  "That, 
unless  they  believe  from  the  evidence  that  Clemens  was  author- 
ized by  the  plaintiff  to  sell  the  horse  in  question,  they  will 
find  for  the  plaintiff." 

This  was  the  only  instruction  given  in  the  case.  It  excludes 
from  the  consideration  of  the  jury  the  question  whether  the 
defendants  w^ere  guilty  of  a  Avrongful  conversion,  either  by 
a  tortious  taking,  or  a  refusal  to  deliver  upon  demand.  It 
also  excludes  from  their  consideration  the  question  of  a  sub- 
sequent ratification. 
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The  evidence  fails  to  establish  a  cause  of  action,  and  the 
court  below  erred  in  instructing  the  jury,  and  refusing  to  grant 
a  new  trial. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Sarah  Alwood 

V. 

Henry  Mansfield  et  al 

1.  Mortgage — of  a  deed  absolute  in  form.  In  this  case  it  is  held,  upon 
the  facts,  that  a  deed,  absolute  in  form,  was  intended  by  the  parties  to  have 
effect  accordingly,  and  that  the  transaclion  showed  Dothing  of  the  charac- 
ter of  a  loan,  or  of  the  relation  of  debtor  and  creditor. 

2.  Attouney  and  client — of  dealings  betioeen  them — and  herein,  where 
a  third  person  intermnes  in  tJie  transaction.  A  decree  having  been  reudererl 
declaring  a  riglit  of  redemption  of  certain  premises,  and  tlie  time  fixed  for 
the  payment  of  the  mone}^  having  nearly  elapsed,  one  of  the  parties  in 
interest,  wiio  had  sought  the  redemption,  agreed  with  a  third  person  to  sell 
to  him  a  portion  of  the  land,  as  a  means  of  getting  the  money  with  which 
to  redeem  the  whole.  The  proposed  purchaser  suggested  as  a  mode  of  get- 
ting the  title,  that  the  owners  of  the  land  should  convey  to  their  solicitor 
who  had  obtained  the  decree  of  redemption  for  tliem,  and  the  solicitor  then 
convey  to  the  purchaser,  the  latter  to  assume  the  payment  of  the  solicitor's 
fee  for  obtaining  tlie  decree,  and  which  was  contingent  upon  the  redemp- 
tion being  accomplished.  The  matter  was  consummated  in  this  mode. 
The  land  was  sold  for  greatly  less  than  its  value,  but  it  did  not  appear  the 
party  in  interest  who  negotiated  the  sale  was  deceived  by  anj'^  matters 
between  the  purchaser  and  the  solicitor,  or  that  the  latter  exercised  any 
undue  influence  over  him.  It  was  Jield,  that  while  the  transaction  would 
have  been  impeachable,  at  the  instance  of  the  party  who  sought  to  obtain 
the  means  for  redemption  by  a  sale,  if  it  had  been  between  him  and  his 
solicitor,  in  its  principal  features,  yet,  upon  the  facts,  it  was  regarded  as  a 
transaction,  not  with  the  solicitor,  but  with  the  purchaser,  and  the  party 
who  thus  sought  tlie  arrangement  could  not  invoke  the  rule  governing  the 
relation  of  attorney  and  client  as  a  grouiid  for  avoiding  the  contract. 
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3.  But  the  other  parties  in  interest  who  joined  in  tlie  deed  to  the  soli- 
citor, were  differently  situated.  They  were  two  sisters  of  the  party  who 
negotiated  the  sale,  and  had  no  knowledge  of  the  real  character  of  the 
transaction.  On  making  the  agreement,  the  solicitor  prepared  a  deed  for 
the  whole  of  the  land  from  his  clients  to  himself,  and  sent  it  by  his  own 
agent  to  these  two  sisters  to  be  executed  by  them,  the  solicitor's  agent 
assuring  tlieni  that  the  purpose  of  the  deed  was  simply  to  enable  the  soli- 
citor to  obtain  a  loan  on  the  land  with  which  to  redeem  under  the  decree; 
and,  on  being  qutstioned  on  the  subject,  the  agent  further  assured  them 
that  tlie  solicitor  was  a  perfectly  honest  man  and  would  give  them  a  bond 
showing  the  character  of  the  transaction,  but  that  the  deed  must  be  made 
at  once,  as  the  time  for  redemption  was  about  to  expire.  On  these  assur- 
ances the  deed  was  executed,  and  on  its  return  to  tiie  solicitor  he  at  once 
conveyed  to  the  purchaser  the  part  originally  agreed  upon,  at  a  price  greatly 
below  its  value,  the  purchaser  assuming  the  payment  of  the  solicitor's  con- 
tingent fee,  and  the  proceeds  of  the  s&le  were  applied  in  redemption  under 
the  decree.  The  grantee  of  the  solicitor  knew  of  the  fiduciary  relation 
existing  between  his  grantor  aud  his  clients,  and  was  a  direct  party  to  the 
act  of  procuring  the  deed  to  the  solicitor  in  the  way  it  was  done.  It  was 
liekl,  the  solicitor  violated  his  obligation  to  his  clients  in  deceiving  them  as 
to  the  purpose  of  the  deed  to  him,  aud  in  attempting  to  sacrifice  their  laud 
merely  to  secure  his  own  fee.  Aud  his  grantee,  who  participated  in  the 
fraudulent  trausactiou,  stood  in  no  better  attitude.  So  it  was  held  such 
grantee  should  be  deemed  a  trustee,  by  virtue  of  a  constructive  trust,  in 
respect  to  that  portion  of  the  laud  belonging  to  those  who  had  thus  been 
betrayed  by  their  solicitor. 

4.  The  principles  which  govern  the  cases  of  dealings  of  persons  stand 
ing  in  a  fiduciary  relation,  apply  to  persons  who  clothe  themselves  with  a 
character  which  brings  them  within  the  range  of  the  principle;  or,  who 
take  instruments,  securities  or  moneys,  witii  notice  that  they  have  been 
obtained  by  a  person  filling  a  position  of  a  fiduciary  character,  from  a  per- 
son towards  whom  he  stood  in  such  relation. 

5.  And  there  is  no  distinction,  in  the  application  of  those  principles, 
between  the  case  of  one  who  himself  exercises  a  direct  influence,  or  of 
another  who  makes  himself  a  party  with  the  person  who  exercises  the 
undue  influence. 

6.  Same — of  the  burden  of  proof.  Where  a  third  person  was  a  party 
with  a  solicitor  in  a  transaction  with  clients  of  the  latter,  aud  seeks  to  hold 
property  thus  secured,  the  burden  is  upon  him,  as  it  would  have  been  upon 
the  solicitor,  to  show  that  the  transaction  was  in  all  respects  just  and  fair. 

7.  A  PURCHASER  pendente  lite  will  hold  in  subservience  to  the  rights  of 
the  parties  as  finally  determined  in  the  pending  litigation. 

Appeal  from  the  Circuit  Court  of  Sangamon  county. 
32 — 59th  III. 
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This  was  a  suit  in  equity,  instituted  by  Sarah  Alwood,  appel- 
lant, against  Henry  Mansfield  and  others,  appellees,  in  the 
Mason  circuit  court,  from  which  it  was  transferred  to  the  San- 
gamon circuit  court,  where  it  Avas  tried  upon  the  pleadings  and 
proofs,  and  the  bill  dismissed. 

The  principal  facts  established  by  the  pleadings  and  evi- 
dence, are,  that  in  the  year  1856,  one  Andrew  J.  Alwood  died 
intestate  and  seized  in  fee  of  certain  lands,  described  in  the 
bill,  amounting  to  1440  acres,  but  which  lands  were  subject  to 
a  deed  from  said  Alwood  to  one  Elisha  Ruckman.  The  deed 
was  absolute  upon  its  face,  but  was  in  fact  given  as  security 
for  the  loan  of  $1600  by  Ruckman  to  said  A.  J.  Alwood,  and 
M^as  intended  as  a  mortgage  only,  but  that,  after  the  decease 
of  said  Alwood,  Ruckman  claimed  an  absolute  title  to  the 
lands  ;  that  said  A.  J.  Alwood  died  without  issue,  leaving  the 
complainants,  Sarah  Alwood,  Esther  A.  Phillips  and  Hugh  M. 
Alwood,  his  brother  and  sisters,  and  Benjamin  Alwood,  his 
father,  his  only  heirs  at  law;  that  by  reason  of  Ruckman's  said 
claim,  it  became  necessary  to  institute  a  suit  in  equity  against 
him  to  have  said  deed  declared  a  mortgage,  and  to  allow  the 
parties  interested  to  redeem,  and  for  that  purpose  the  heirs  at 
law  of  A.  J.  Alwood,  deceased,  employed  Manning  &  Merri- 
man,  attorneys  at  law,  practicing  as  co-partners  in  Peoria,  to 
commence  and  conduct  the  suit  to  its  final  termination,  agree- 
ing to  pay  them  an  absolute  fee  of  $200,  and  a  further  fee  of 
$3000  contingent  upon  the  success  of  the  litigation.  To  secure 
the  contingent  fee,  Hugh  M.  Alwood  executed  to  Manning  & 
Merriman  his  mortgage  deed  upon  the  lands  in  question  in  that 
litigation;  that  the  suit  was  instituted,  and  such  proceedings 
had  therein  that,  in  the  summer  of  1861,  a  decree  was  made 
declaring  said  deed  to  Ruckman  to  have  been  a  mortgage,  and 
giving  the  heirs  of  A.  J.  Alwood  the  right  to  redeem  by  paying 
to  Ruckman  the  sum  of  $2000  by  the  loth  of  November,  1861. 

It  appears  that  in  February,  1861,  Benjamin  Alwood,  the 
father,  died  intestate,  leaving  Sarah  and  Hugh  M.  Alwood  and 
E^sther  A.  Phillips  his  only  heirs  at  law. 
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It  appears  that  up  to  near  the  time  for  the  payment  of  the 
$2000,  under  the  decree  against  Euckman,  the  parties  com- 
plainant in  that  suit  had  relied  upon  their  solicitors,  Manning 
&  Merriman,  to  raise  the  amount  by  security  upon  the  land, 
but  they  having  failed,  and  the  parties  themselves  being  unable 
to  do  so,  about  the  13th  of  November,  1861,  application  was 
made  by  Hugh  M.  Alwood  to  Mansfield,  the  defendant,  to  loan 
the  amount  required,  and  take  security  on  the  land.  This  he 
refused  to  do,  but  expressed  a  willingness  to  pay  the  $2000  on 
a  purchase  of  1000  acres  of  the  1440  acres. 

After  considerable  negotiation  between  Mansfield  and  Man- 
ning &  Merriman,  it  was  proposed  by  Mansfield  that,  if  Man- 
ning would  procure  a  deed  from  his  clients  to  himself,  and 
Manning  &  Merriman  would  release  their  mortgage,  he  would 
advance  the  $2000  and  take  an  absolute  conveyance  from  Man- 
ning. This  arrangement  was  made  in  Manning's  office,  in 
Peoria,  in  the  absence  of  both  Sarah  Alwood  and  Esther  A. 
Phillips,  both  of  whom  resided  on  the  land  thus  proposed  to 
be  conveyed  to  Mansfield.  But  Hugh  M.  Alwood  was  present 
and  participated  in  the  arrangement,  to  carry  which  into  effect, 
one  C.  P.  Taggart,  a  young  lawyer  who  was  occupying  Man- 
ning's office,  was  furnished  by  Merriman  with  a  deed  ])repared 
by  the  latter,  for  the  whole  1440  acres,  to  be  executed  to  Man- 
ning by  the  Alwoods  and  Mrs.  Phillips.  Being  furnished  with 
this  deed,  he  was  sent  by  Merriman  to  Mason  county,  where 
Sarah  Alwood  and  Mrs.  Phillips  were  residing  upon  the  land,  to 
get  it  executed  by  them,  Merriman  guaranteeing  him  his  pay 
for  going,  and  Mansfield,  having  notice  of  his  mission,  em- 
ployed him  to  investigate  the  title  and  see  if  it  was  good 
in  the  Alwoods.  He  went,  and  Hugh  M.  Alwood  accompa- 
nied him. 

It  appears  from  the  evidence  that  Taggart  represented  him- 
self to  Mrs.  Phillips,  who  appears  to  have  acted  for  her  sister, 
as  Manning's  agent,  and  both  Taggart  and  Hugh  M.  Alwood 
represented  to  her  that  the  de^d  to  Manning,  which  these 
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females  were  requested  to  execute,  was  simply  for  the  purpose 
of  enabling  Manning  to  borrow  money  in  order  to  comply 
with  the  Ruckman  decree,  Taggart  saying  that  he  understood 
that,  unless  the  deed  was  made  in  time  for  him  to  get  back  to 
Peoria  by  the  next  morning,  the  land  would  be  lost,  or  it  would 
be  too  late  to  comply  with  the  decree  ;  that  Mrs.  Phillips 
inquired  of  Taggart  what  kind  of  a  man  Mr.  Manning  was, 
and  he  assured  her  that  he  was  perfectly  honest.  She  asked 
for  a  bond  back,  but  was  told  that,  although  they  had  none 
prepared,  yet  Mr.  Manning  would  give  back  a  bond.  Upon 
these  assurances,  the  deed  was  executed,  and  immediately 
placed  upon  record  by  Taggart,  who  also  investigated  the  title 
and  found  it  good  in  the  Alwoods,  and  free  of  incumbrance, 
except  the  mortgage  to  Manning  &  Merriman.  Upon  return- 
ing to  Peoria,  he  tirst  reported  the  results  of  his  mission  to 
Merriman,  and  next  to  Mansfield,  and  the  state  of  the  title. 
Nothing  was  paid  or  agreed  to  be  paid  by  Manning,  or  an)' 
person  for  him,  to  Mrs.  Phillips  or  Sarah  Alwood,  for  the  con- 
veyance,' nor  was  any  intimation  made  of  the  arrangement  to 
sell  absolutely  to  Mansfield.  Nor  had  Hugh  M.  Alwood  any 
authority  to  make  any  such  sale. 

Upon  obtaining  the  deed  in  this  manner,  Manning  &  Mer- 
riman carried  the  arrangement  with  Mansfield  into  effect  by 
Manning  executing  to  him  an  absolute  deed  for  the  1000 
acres,  and  Mansfield  paying  the  $2000  to  the  clerk  of  the  cir- 
cuit court  in  discharge  of  the  Puckman  decree,  INIanning  ct 
Merriman  releasing  their  mortgage  executed  by  Hugh  M. 
Alwood,  but  taking  Mansfield's  agreement  to  pay  them  the 
amount  of  it  out  of  the  proceeds  of  the  lands. 

It  appears  that  the  lands  conveyed  to  Mansfield  by  INIan- 
ning were  worth  at  that  time  from  $15,000  to  $20,000,  and 
that  they  have  since  greatly  advanced  in  value;  that  they  lie 
in  a  body,  and  were  very  good  land  ;  that  Manning  afterwards 
conveyed  back  to  his  clients  440  acres  of  the  lands,  but  Avhich 
were  of  a  poorer  quality,  and  worth  only  about  $3000. 
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It  was  made  a  condition  of  tlie  transaction  that  Hugh  M. 
Alwood  should  take  from  Mansfield  a  lease  of  all  that  portion 
of  the  1000  acres  which  was  under  cultivation. 

It  also  appears  that  Mansfield  was  fully  aware,  at  the  time, 
of  the  relation  of  solicitor  and  client  existing  between  Man- 
ning &  Merriman,  the  Alwoods  and  Mrs.  Phillips,  and  of  the 
existence  of  the  mortgage  from  Hugh  to  his  solicitors. 

It  also  appears  that,  in  September,  1864,  Hugh  M.  Alwood 
and  Esther  A.  Phillips  conveyed  all  their  interest  in  the  lands 
to  the  complainant. 

Mr.  H.  E.  DuMMER,  Messrs.  Lacey  &  Wallace,  and  Mr. 
S.  P.  Shope,  for  the  appellant. 

Messrs.  Hay,  Greene  &  Littler,  and  Mr.  B.  S.  Pretty- 
man,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

It  has  been  strenuously  insisted  by  counsel  for  appellant, 
that  the  conveyance  to  Mansfield,  although  absolute  in  form, 
was,  nevertheless,  but  a  security  for  a  loan,  and  should,  there- 
fore, be  declared  a  mortgage,  and  appellant,  who  has  succeeded 
to  all  the  rights  of  her  co-tenants  in  the  lands,  be  permitted 
to  redeem. 

This  case  has  been  twice  considered  by  the  court,  and  much 
care  and  deliberation  given  to  it.  It  is  the  opinion  of  all  the 
members  of  the  court,  that  the  arrangement  between  Manning 
&  Merriman,  Hugh  M.  Alwood  and  Mansfield,  under  which 
both  the  deed  to  Manning,  by  his  clients,  and  from  him  to 
Mansfield,  Avere  made,  contemplated,  as  between  these  imme- 
diate parties,  an  absolute  sale  to  Mansfield  of  the  1000  acres 
of  land  conveyed  to  him.  The  transaction  shows  nothing  of 
the  character  of  a  loan,  or  of  the  relation  of  debtor  and  cred- 
itor. The  weight  of  the  evidence  is  almost  wholly  in  favor 
of  an  absolute  sale,  and  will  justify  no  other  conclusion. 
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The  next  question  in  the  natural  order  of  this  case  is, 
whether,  under  the  evidence,  the  transaction  is  impeachable, 
60  far  as  relates  to  the  interest  of  Hugh  M.  Alwood.  It  is  thfr 
opinion  of  a  majority  of  th(»  court  that  it  is  not.  If  it  had 
been  between  him  and  his  solicitors,  in  its  principal  features, 
the  case  would  have  been  different.  But  his  position  is  this : 
He  first  applied  to  Mansfield  for  a  loan.  The  latter  expressly 
refused  to  make  any  loan  on  the  land,  but  suggested  a  willing- 
ness to  purchase  and  pay  for  a  portion  of  the  land.  The 
unwillingness  of  Mansfield  to  make  a  loan,  or  rather  his  deter- 
mination not  to,  must  have  been  understood  by  Hugh  M. 
Alwood,  if  he  was  a  sane  man.  Then  Mansfield  proposed  that 
if  Manning  would  obtain  a  deed  from  Hugh  and  his  sisters, 
he  would  purchase  the  1000  acres,  and  pay  the  amount  of 
the  Ruekman  decree.  Hugh  M.  Alwood  assented  to  this. 
Here  he  was  dealing  with  Mansfield,  between  whom  and  him- 
self no  confidential  relation  existed.  If  he  was  deceived  by 
any  matters  between  Mansfield  and  Manning  &  Merriman,  or 
if  the  latter  exercised  any  undue  influence  over  him,  the  case 
does  not  show  it.  The  case,  so  far  as  he  is  concerned,  was, 
from  the  beginning  and  throughout,  based  upon  the  ground, 
that  the  transaction  was  of  the  character  of  a  loan  and  secu- 
rity, and  not  an  absolute  purchase.  The  entire  weight  of  the 
evidence  is  against  this  theory,  and  so  far  as  the  evidence  dis- 
closes, there  is  not  only  no  basis  for  the  position,  but  explicit 
and  extraordinary  pains  were  taken  at  every  step  of  the  busi- 
ness to  have  him  understand  that  it  was  not  a  loan  and  secu-^ 
rity,  but  an  absolute  sale. 

A  man  has  no  right  to  wilfully  and  perversely  shut  his  eyes 
against  the  real  nature  of  a  transaction,  and  then,  without 
proof  of  deception  and  fraud,  ask  a  court  of  equity  to  give 
him  relief  on  the  ground  that  he  understood  it  differently  from 
what  it  was. 

If  he  was  deceived  by  his  solicitors,  he  has  failed  to  show 
it.  The  emergency  was  great  and  pressing,  we  admit,  but  in 
every  other  respect  he  and  Mansfield  dealt  at  arm's  length* 
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There  was  no  confidential  relation  between  them.  He  was 
privy  to  the  entire  arrangement  for  Manning  to  obtain  the 
deed  from  his  sisters,  and  convey  absolutely  to  Mansfield.  He 
could  not  have  misunderstood  it,  and  is  guilty  of  the  unpardon- 
able conduct  of  going  with  Taggart  to  his  sisters  and  repre- 
senting to  them  that  the  deed  to  Manning  was  only  to  enable 
the  latter  to  borrow  money  to  pay  off  the  Ruckman  decree, 
when  he  must  have  known,  if  sane,  that  the  purpose  of  it  was 
to  make  an  absolute  sale  of  1000  acres  of  the  best  of  the  lands 
for  a  sum  merely  sufficient  to  discharge  that  decree. 

But  it  is  the  opinion  of  a  majority  of  the  court,  that  the 
case,  as  respects  the  interest  of  Sarah  Alwood  and  Esther  A. 
Phillips,  stands  upon  an  entirely  different  footing.  At  the 
time  they  executed  the  deed  to  Manning,  he  and  Merriman 
were  their  solicitors  in  a  suit  involving  these  very  lands.  Tag- 
gart came  to  them  with  a  deed  which  had  been  prepared  by 
Merriman,  representing  himself  as  the  agent  of  INIanning, 
requesting  them  to  execute  it.  He  told  them  that  the  object 
of  the  deed  was  to  enable  Manning  to  use  the  lands  as  security 
in  raising  the  sum  requisite  to  comply  with  the  Ruckman 
decree,  the  time  for  which  had,  as  they  knew,  nearly  expired. 
He  said  that  he  understood  that,  unless  the  deed  was  made  in 
time  for  him  to  go  back  to  Peoria  by  the  next  morning,  the 
land  would  be  lost,  or  it  would  be  too  late  to  comply  with  the 
decree.  Mrs.  Phillips  asked  him  what  kind  of  a  man  Mr. 
Manning  was.  Taggart  assured  her  he  was  a  perfectly  honest 
man,  and  would  do  as  Hugh  requested.  She  wanted  a  bond 
from  Manning  for  their  protection.  Taggart  assured  her  that 
it  sliould  be  all  right.  Under  these  circumstances,  without  any 
intimation  as  to  the  arrangement  already  made,  to  sell  1000 
acres  of  these  lands  absolutely  to  Mansfield,  and  acting  under 
the  belief  created  by  the  representations  made  to  them,  that 
the  purpose  of  the  deed  was  to  enable  Manning  to  use  the 
lands  as  security  to  raise  money  with  which  to  comply  with 
the  Ruckman  decree,  and  without  consideration,  these  two 
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females,  the  clients  of  ]SIanning  &  Merriman,  executed  this 
deed  to  one  of  tiieir  solicitors. 

The  rules  of  law,  relative  to  the  duties  of  solicitors,  are 
quite  familiar.  It  is  the  duty  of  the  solicitor  to  protect  the 
interest  of  his  client.  The  client  is  entitled  to  the  full  benefit 
of  the  best  exertions  of  his  solicitor  ;  and  the  solicitor  may 
not  bring  his  own  personal  interest,  in  any  way,  into  conflict 
with  that  which  his  duty  requires  him  to  do  on  behalf  of  his 
client. 

Manning  &  Merriman  had  a  special  and  pecuniary  interest  in 
having  the  Ruckman  decree  complied  with,  for  without  such 
compliance  their  mortgage  was  worthless.  This  interest  was 
the  motive,  on  their  part,  for  the  arrangement  with  Mansfield. 

Although  by  it  they  were  to  release  their  mortgage  on  the 
land,  yet  they  were  to  have  an  agreement  for  its  payment  out 
of  the  proceeds  of  the  laud.  When,  by  this  arrangement,  1000 
acres  of  the  best  of  these  lands  were  to  be  sacrificed  as  to  their 
clients — a  sacrifice  of  §10,000,  at  least,  for  the  sake  of  securing 
their  mortgage  for  $3000 — is  it  not  manifest  that  they  there- 
by brought  their  own  interest  into  direct  conflict  with  their 
duty  to  their  clients? 

Their  clients  were  a  brother  and  two  sisters,  who  were  ten- 
ants in  common  of  the  lands.  Their  duty  was  to  each  indi- 
vidually. If  they  saw  that  the  brother  Avas  willing  to  ]o\v 
with  them  in  a  scheme  to  sacrifice  the  interests  of  his  sisters, 
was  it  any  palliation  of  the  wrong  on  their  part,  that  they 
were  enabled  to  superadd  to  their  own  influence,  growing  out 
of  the  relation  of  solicitors  and  confidential  advisers,  that  of 
a  brt)tlier  who  had  a  similar  dominion  over  the  minds  of  these 
unprotected  females  ? 

Not  by  any  means.  If  these  solicitors  discovered  that  the 
brother  was  willing  to  lend  his  influence  to  the  attempt  to  ob- 
tain this  (\(iQ(\,  it  was  their  duty  to  intervene,  apprise  their  cli- 
ents and  prevent  the  contemplated  wrong,  as  readily  as  if  he 
had  been  a  stranger,  instead  of  a  brother.  M'hen,  therefore, 
Merriman  put  into  Taggart's  hands  the  deed  to  be  executed, 
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which  was  to  cut  oiF  these  female  clients  forever  from  the 
lands  bargained  to  MansHeld,  it  was  his  duty  to  inform  Tag- 
gart,  if  he  was  not  already  informed,  of  the  proposed  absolute 
sale,  and  require  him  to  fully  disclose  it  to  these  clients  before 
they  were  asked  to  execute  the  deed. 

If  Merriman  had  obtained  the  execution  of  the  deed  in  per- 
son, could  there  have  been  any  doubt  of  his  duty  to  make  a  full 
disclosure  ?  And  will  it  be  tolerated  that  an  attorney  or  solic- 
itor may  avoid  that  duty  and  obtain  the  conveyance  of  valua- 
ble property  from  clients  Avithout  consideration,  by  sending  a 
clerk  instead  of  going  in  person  ? 

But,  it  is  said  that  Taggart  was  the  mere  agent  of  Hugh  M. 
Alwood. 

It  is  venturing  rather  too  far  upon  the  credulity  of  the  court 
to  take  that  position  in  the  face  of  the  testimony  in  this  case, 
which,  from  its  very  nature,  calls  for  the  severest  scrutiny  of  a 
court  of  equity.  It  is  not  an  uncommon  artifice,  in  cases  of 
overreaching  and  fraud,  to  so  manage  the  transaction  that  the 
instrument,  through  whom  the  fraud  is  perpetrated,  shall  ap- 
pear to  be  the  agent  either  of  the  victim,  or  of  some  person  other 
than  the  one  who  reaps  the  benefit  of  the  fraud.  It  is  true 
that  Mansfield  told  Taggart  that  he  would  not  pay  him  for  go- 
ing, but  if  he  did  go,  he  wanted  him  to  investigate  the  title 
and  see  if  it  was  good  in  the  Alwoods.  It  was  so  managed 
that  Hugh  should  first  speak  to  Taggart  about  going.  Still 
Merriman  prepared  the  deed  for  his  clients  to  execute,  directed 
him  to  get  it  done,  and  at  the  same  time  guaranteed  him  his 
pay  for  going.  Taggart  was,  at  that  time  occupying  Man- 
ning's office,  and  it  appears,  though  rather  obscurely,  that  he 
had  studied  law  with  Manning  &  Merriman,  and  was  very 
familiar  with  the  Euckman  litigation.  He  testifies  himself, 
that  he  understood,  at  the  time  he  went,  that  Manning  & 
Merriman  had  a  mortgage  for  $3000,  their  fees  in  the  Ruck- 
man  case,  and  that  if  the  decree  was  not  complied  with  by  the 
15th  of  November,  1861,  they  would   lose  their   fee.     And 
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wlien  he  saw  the  women,  he,  as  several  witnesses  testify,  repre- 
sented himself  as  Manning's  agent.  Then,  when  he  returned, 
to  whom  did  he  report  the  result  of  his  mission?  To  Hugh 
M.  Alwood?  By  no  means.  He  first  accounted  for  his  agency 
to  Merriman,  who  gave  him  the  deed  to  get  executed,  informing 
him  that  it  was  executed  and  placed  upon  record.  He  then 
reports  to  Mansfield  that  he  had  investigated  the  title,  found  it 
good  in  the  Alwoods  and  free  from  incumbrance,  except  the 
mortgage  to  Manning  &  Merriman. 

The  only  remaining  question  is,  whether  Mansfield  is  so  far 
affixed  with  notice  as  to  place  him  in  the  position  of  Man- 
ning, in  respect  to  the  acquisition  of  the  deed  to  the  latter. 
The  evidence  shows,  most  conclusively,  that  he  knew  of  the 
existence  of  the  relation  of  solicitors  and  clients  between 
Manning  &  Merriman,  and  Sarah  Alwood  and  Mrs.  Phillips; 
that  he  knew  of  the  existence  of  the  mortgage  Manning  & 
Merriman  held,  and  its  origin.  Knowing  these  facts,  and 
the  pressure  of  circumstances  under  which  the  Alwoods  were 
placed  in  regard  to  the  Rucknian  decree,  Mansfield  was  the  one 
who  proposed  that  jNIanning  should  obtain  from  his  clients  the 
deed  which  was  to  enable  the  former  to  obtain  a  title  to  this 
land  for  less  than  a  third  of  its  actual  value,  and  Manning  & 
Merriman  to  secure  their  $3000  without  further  trouble.  He 
knew  that  a  purchase  by  Manning  was  not  contemplated,  and 
that  the  only  means  of  obtaining  the  deed  was  through  the 
confidential  relation  subsisting.  He  was  a  direct  party  to  the 
act  of  sending:  Taj^gart  to  obtain  the  deed  in  this  wav. 

"The  principles,"  says  an  excellent  author,  "  which  gov- 
ern the  cases  of  dealings  of  persons  standing  in  a  fiduciary 
relation,  a])ply  to  persons  who  clothe  themselves  with  a  char- 
acter which  brings  them  within  the  range  of  the  principle;  or, 
who  take  instruments,  securities  or  moneys,  with  notice  that 
they  have  been  obtained  by  a  person  filling  a  position  of  a 
fiduciary  character,  from  a  person  towards  whom  he  stands  in 
such  relation."  Bump's  Kerr  on  Frauds,  152,  and  cases  in 
note  4. 
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And  again,  on  page  194,  the  same  author  says:  "In  the 
application  of  the  principles  of  the  court,  there  is  no  distinc- 
tion between  the  case  of  one  who  himself  exercises  a  direct 
influence,  or  of  another  who  makes  himself  a  party  with  the 
person  who  exercises  the  undue  influence." 

Mansfield,  by  making  himself  a  party  with  Manning  & 
Merriman,  who  filled  the  position  of  a  fiduciary  character  to- 
wards those  from  whom  the  deed  was  obtained,  was  just  as 
much  bound  to  show,  to  the  satisfaction  of  the  court,  that  the 
parties  to  the  deed  were,  notwithstanding  the  relation,  sub- 
stantially at  arms'  length  and  on  an  equal  footing,  and  that 
nothing  had  happened  which  might  not  have  happened  had  no 
such  relation  existed,  as  Manning  would  have  been,  if  the  con- 
troversy were  between  him  and  his  clients.  The  burden  Avas 
upon  him,  under  the  circumstances  of  this  case,  as  it  would 
have  been  upon  the  solicitors  themselves  if  they  had  attempted 
to  hold  the  lands  to  the  exclusion  of  the  rights  of  their  cli- 
ents, to  show  that  the  transaction  was  in  all  respects  just  and 
fair.  Instead  of  assuming  that  burden  and  making  the  proof 
required  by  an  inflexible  rule  of  public  policy,  none  is  at- 
tempted, and  the  evidence  stands  uncontradicted  that  the  deed 
was  obtained  by  concealment,  misrepresentation  and  contri- 
vance. 

"  Whenever  the  circumstances  of  a  transaction  are  such 
that  the  person  who  takes  the  legal  estate  in  property,  can  not 
also  enjoy  the  beneficial  interest,  without  necessarily  violating 
some  established  principle  of  equity,  the  court  will  immedi- 
ately raise  a  constructive  trust  and  fasten  it  upon  the  con- 
science of  the  legal  owner,  so  as  to  convert  him  into  a  trustee 
for  the  parties,  who,  in  equity,  are  entitled  to  the  beneficial 
enjoyment."     Hill  on  Trustees,  144. 

It  is  the  opinion  of  a  majority  of  the  court,  upon  the  whole 
case,  that  Mansfield  should  be  declared  a  trustee  for  complain- 
ant, by  virtue  of  a  constructive  trust,  as  respects  and  to  the 
extent  of  all  that  portion  of  the  land  conveyed  to  him  by 
Manning,    which    belonged    to   complainant   and    Esther   A. 


508  Alu'ood  c.  Ma.nsfikld  d  al.  [Jan.  T., 

opinion  of  llic   Cdiirt. 

Pliillips,  as  heirs  at  law  of  A.  J.  and  Benjamin  Alwood;  that 
uj)on  an  aceonnt  being  taken  and  stated  by  the  master,  in  ac- 
cordance with  the  rnles  and  practice  of  equity  in  cases  be- 
tween trustee  and  cestui  que  trust,  of  the  whole  amount  paid 
by  Mansfield,  to  apply  on  theRuckman  decree,  and  all  moneys 
expended  by  him  in  payment  of  taxes  legally  levied,  or  for 
necessary  repairs  upon  the  premises,  with  legal  interest,  and  de- 
ducting therefrom  all  that  he  may  have  received  as  the  rents, 
issues  and  profits  of  the  land ;  then  from  the  balance,  if  any 
there  be,  thus  chargeable  upon  the  whole  lands,  an  amount 
should  be  ascertained  bearing  the  same  proportion  to  the  whole 
sum,  so  chargeable  upon  the  lands, as  the  portion  and  share  of 
complainant  and  Esther  A,  Phillips  therein,  as  such  heirs  at 
law,  shall  bear  to  the  whole  lands  conveyed.  This  propor- 
tionate sum  should  be  required  to  be  paid  by  complainant  in 
ninety  days  from  the  entry  of  the  decree;  and  upon  payment 
thereof  within  the  time  prescribed,  the  legal  title  of  such  por- 
tion as  belonged  to  complainant  and  Esther  A.  Phillips,  as 
aforesaid,  should  be  required  to  be  conveyed  to  complainant. 

Nor  will  the  court  be  prevented  from  making  such  final 
determination  of  the  cause  on  account  of  the  purchase  by 
Prettyman,  pendente  Hie,  set  up  in  defendants'  answer;  but 
such  conveyance  will  be  held  in  subservience  to  the  rights  of 
the  parties  in  this  litigation. 

The  decree  of  the  court  below  dismissing:  the  bill  must  be 
reversed  and  the  cause  remanded,  with  directions  to  the  court 
below  to  proceed  and  render  a  decree  in  conformity  with  this 
opinion. 

Decree  reversed. 


1871.]  Harpham  et  al.  v.  Little.  509 

Sjilabus. 


James  A.  HARpnAM  et  al. 

V. 

Thomas  Little. 

1.  Evidence — in  ejectmerd.  Whert;  a  plaintiff  in  ejectment  read  in 
evidence  certain  deeds  in  his  cliain  of  title,  to  which  there  was  no  objec- 
tion in  matter  of  form,  or  in  respect  to  their  execution  or  acknowledgment, 
it  was  held  to  be  error  to  exclude  them  from  the  consideration  of  the  jury, 
although  there  was  some  evidence  of  title  to  the  remote  grantors  of  the 
defendant,  from  the  common  source,  prior  in  date  to  those  deeds.  The 
validity  of  such  title  of  the  defendant  was  questioned,  and  any  danger  of 
a  misconception  of  the  true  state  of  the  title  from  the  deeds  excluded,  could 
have  been  obviated  by  proper  instructions.  Being  pertinent  to  the  issue, 
they  should  have  been  left  to  the  consideration  of  the  jury. 

2.  Same — of  a  deed  executed  pending  an  injunction  in  respect  thereto.  In 
ejectment,  the  plaintiff  read  in  evidence  a  deed  to  himself,  which  was  exe- 
cuted pending  an  injunction  restraining  the  grantor  from  making  any  dis- 
position of  the  property;  but  an  objection  upon  that  ground  was  held  not 
tenable.  The  defendant  in  ejectment  was  not  a  party  to  the  injunction  suit, 
which  was  for  the  benefit  of  the  complainants  therein,  particularly ;  and 
even  if  the  grantor  of  the  defendant  had  an  interest  in  the  subject  matter 
of  the  injunction,  in  the  pending  action  neither  of  them  had  any  cause  for 
complaint. 

3.  Moreover,  the  complainant  in  the  injunction  suit  had,  under  the 
authority  of  the  decree  therein,  conveyed  to  the  same  grantee,  and  it  was 
a  fair  presumption  that  the  deed  thus  objected  to  was  executed  in  harmony 
with,  and  carrying  out  the  wishes  of  the  complainant,  who  had  obtained 
the  injunction. 

4.  Evidence  of  the  recording  of  a  deed.  Where  a  prior  deed  is  sought 
to  be  given  in  evidence  to  affect  rights  claimed  under  a  subsequent  deed, 
if  it  be  attempted  to  show  by  parol  that  the  former  deed  was  recorded, 
with  a  view  to  notice,  the  time  of  the  recording  should  be  shown. 

5.  But  parol  evidence  is  not  the  best  evidence  to  show  that  a  deed  was 
recorded,  and  should  not  be  allowed  unless  the  proper  foundation  is  laid 
for  secondary  evidence. 

6.  Subsequent  purchaser  under  a  decree — of  his  rights  as  against  a 
prior  unrecorded  deed  from  the  parties  to  the  decree.  A  decree  in  chancery 
authorized* the  sale  and  conveyance  of  "all  the  interest"  of  the  parties  in 
the  suit,  in  and  to  certain  laud  therein  described,  and  the  laud  was  sold 
under  that  decree.     The  bill  alleged  that  the  parties,  complainant  and 
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defendant,  were  the  owners  of  the  land,  and  that  it  had  never  been  dis- 
posed of  or  conveyed  by  thein.  The  decree  found  that  allegation  to  be 
true.  In  fact,  however,  the  parties  had  previously  convej'ed  the  land  by 
deed,  but  which  was  not  recorded  at  the  time  of  the  sale  under  the  decree.  It 
was  Mid,  in  view  of  the  allegations  iu  the  bill  in  respect  to  the  title,  the  find- 
ing of  the  court  thereon,  and  the  absence  of  the  prior  deed  from  the  record, 
the  words  "  all  the  interest,"  found  in  the  decree  and  in  the  deed  made 
under  it,  should  not  be  construed  as  a  limitation  of  the  estate  conveyed,  so 
as  to  give  any  eflfect  to  tiie  prior  unrecorded  deed  as  against  the  purchaser 
under  the  decree. 

7.  Such  a  conveyance  as  that  made  under  the  decree  is  unlike  a  deed 
of  release  and  quit  claim,  by  which  the  grantor  only  undertakes  to  convey 
the  interest  he  has,  but  it  passes  the  entire  title,  without  regard  to  a  prior 
unrecorded  deed  from  the  same  parties. 

8.  Limitation  act  of  1839 — of  payment  of  taxes  by  an  adverse  party  after 
iJie  bar  is  complete.  Where  a  party  lias  paid  taxes  on  laud,  under  color  of 
title,  for  seven  successive  years,  and  possession  has  followed  or  accompan- 
ied such  payment  of  taxes,  so  as  to  create  a  bar  under  either  the  first  or 
second  section  of  the  limitation  act  of  1839,  then  such  bar  will  not  be  inter- 
rupted by  tlie  subsequent  pM3anent  of  taxes  by  the  holder  of  the  paramount 
title. 

Appeal  from  the  Circuit  Court  of  Mason  county. 

This  was  an  action  of  ejectment,  brought  in  the  court  below 
by  James  A.  Harpham  and  Lewis  W.  Ross,  against  Thomas 
Little,  to  recover  lot  number  10  in  block  number  40,  in  the 
town  of  Havana,  Mason  county. 

The  final  trial  resulting  in  favor  of  the  defendant,  the  plain- 
tiffs appealed. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case  for  an  understanding  of  the  questions  decided. 

Messrs.  Eoss  &  Ross,  Mr.  J.  S.  Winter,  and  Mr.  J.  S. 
Bailey,  for  the  appellants. 

Mr.  B.  S.  Prettyman,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court  : 

The  record  in  this  case  was  burned  in  the  fire  in  Chicago, 
in  October,  1871,  and  as  the  abstract  is  not  full,  we  may  have 
misapprehended,  and  may  misstate  portions  of  the  evidence. 
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It  was  certainly  error,  after  they  had  been  introduced  and 
read  to  the  jury,  to  exclude  from  their  consideration  the  deeds 
from  the  heirs  of  O.  M.  Ross,  from  the  Littles,  and  from  Aiken, 
to  L.  W.  Ross.  Though  there  was  some  evidence  of  title, 
from  the  common  source,  to  the  remote  grantors  of  the  defend- 
ant, prior  in  date  to  the  date  of  these  deeds,  yet  the  validity 
of  such  title  was  questioned.  No  objection  was  taken  to  the 
form,  execution  or  acknowledgment  of  the  deeds.  They  were 
pertinent  to  the  issue,  as  they  were  links  in  the  plaintiifs' 
chain  of  title,  and  were,  therefore,  proper  for  the  consideration 
of  the  jury.  If  there  was  any  danger  of  a  misconception  of 
the  true  state  of  the  title,  from  them,  that  could  easily  have 
been  removed  by  instructions. 

It  is  said  that  the  deed  from  Aiken  to  plaintiiF  Ross,  should 
not  have  been  read,  because  it  was  made  pending  an  injunction 
in  the  chancery  proceeding  in  the  Peoria  circuit  court,  prohib- 
iting him,  as  one  of  the  defendants,  from  the  sale  and  convey- 
ance of  any  of  the  real  estate  described  in  the  decree. 

Concede  this  to  be  true,  who  has  the  right  to  complain  of 
the  violation  of  the  injunction  ? 

The  defendant  was  not  a  party  in  the  chancery  suit,  and  the 
purpose  of  the  decree,  in  the  restraint  imposed  on  defendant 
Aiken,  was  for  the  benefit  of  the  complainants  particularly. 
Even  if  the  grantors  of  the  defendant  had  an  interest  in  the 
subject  matter  of  the  injunction,  in  this  case  neither  they  nor 
the  defendant  had  any  cause  of  complaint.  The  complainants 
were  authorized,  by  the  decree,  to  sell  and  convey  the  lands 
therein  mentioned ;  and  they  had  conveyed  to  the  same  party 
to  whom  Aiken  made  the  deed.  The  fair  presumption  is,  that 
he  was  acting  in  harmony  with,  and  carrying  out  the  wishes 
of,  the  complainants.  There  was  no  valid  objection  to  the 
deed  on  the  ground  indicated. 

Without  an  enumeration  of  the  several  deeds,  it  is  sufficient 
to  say  that  the  plaintiffs  proved  a  perfect  title  by  the  intro- 
duction of  deeds,  and  the  record  of  the  chancery  suit  in  the 
Peoria  circuit  court. 
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The  defendant  introduced  a  deed  from  the  ancestors  of  the 
parties  to  the  chancery  suit  to  Mark  M.  Aiken,  which  was 
prior  in  date  to  the  decree,  but  not  recorded  until  after  the 
sale  and  conveyance  under  it,  to  L.  W.  Ross.  This  raises  the 
question  as  to  the  rights  of  Aiken  and  his  grantees  to  the  land 
in  dispute,  against  the  title  of  Ross,  acquired  by  the  deed  from 
the  complainants  in  the  suit  in  chancery. 

Indeed,  the  evidence  of  any  record  was  incompetent.  When 
the  deed  to  Aiken  was  offered,  in  connection  with  parol  evi- 
dence, plaintiffs  objected,  and  the  objection  should  have  been 
sustained.  The  evidence  of  Aiken  was,  that  the  deed  was  not 
recorded  in  Mason  county  at  the  time  received,  but  was  after- 
wards; but  he  did  not  state  when.  He  also  stated  that  it 
"was  recorded  in  Tazewell  county,"  but  the  time  is  not  given. 
Besides,  this  was  not  the  best  evidence  of  the  fact  of  record, 
and  no  foundation  was  laid  for  secondary  evidence. 

But  appellee  contended  that  the  parties  to  the  chancery  suit 
had  conveyed  their  title  before  the  decree ;  that,  as  the  decree 
only  empowered  the  sale  and  conveyance  of  the  interest  of  the 
parties,  nothing  else  could  be  conveyed;  and  that  therefore  no 
title  passed,  as  against  previous  bona  fide  purchasers  who  held 
a  good  conveyance. 

To  sustain  the  argument,  the  following  cases  are  cited  : 
JlcConnell  v.  Reed,  4  Scam.  117;  Bidterfield  \.  Smith,  11  111. 
485;  Hamilton  v.  Doolitile,  37  ib.  473;  Brown  v.  Jackson,  3 
AVheaton,  449. 

These  cases  merely  establish  the  doctrine  that  a  prior,  unre- 
corded deed,  containing  the  usual  covenants  of  warranty,  will 
hold  against  a  subsequent  quit  claim  deed  to  the  same  land, 
and  recorded,  and  which  contains  express  limitations  against 
a  second  grant  of  the  same  land,  or  which  must  be  construed 
as  not  embracing  the  land  previously  conveyed. 

In  the  same  cases,  it  is  also  held  that  a  deed  of  release  and 
quit  claim  will  transfer  title  to  land  as  effectually  as  a  deed  of 
bargain  and  sale,  and  that  the  prior  record  of  such  deed  will 
give  it  a  preference  over  one  previously  executed  to  the  same 
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land,  and  subsequently  recorded,  unless  the  intention  is  clearly 
manifest  not  to  include  the  land  in  the  former  deed. 

In  none  of  the  cases  cited  was  the  deed  made  under  a  decree. 
The  sales  and  grants  were  by  private  persons,  and  in  some  of 
them  there  was  almost  an  express  exclusion  of  the  land  first 
conveyed  from  the  operation  of  the  subsequent  deed. 

In  the  construction  of  the  deed  executed  by  virtue  of  the 
decree,  we  must  consider  the  whole  record — the  bill  as  well  as 
the  decree. 

The  bill  contained  the  express  allegation  that  the  lands 
therein  mentioned  were  then  owned  by  the  parties,  complain- 
ant and  defendant,  and  had  never  been  disposed  of  or  con- 
veyed by  them.  The  court  found  the  allegation  to  be  true, 
and  the  record  of  deeds  was  in  harmony  with  the  finding.  A 
decree  was  then  rendered,  conferring  full  authority  to  sell  and 
to  convey  "all  the  interest"  of  the  parties.  In  view  of  the 
allegations  in  the  bill,  the  finding  of  the  court,  and  the  record 
of  deeds,  these  words,  "  all  the  interest,"  should  not  be  con- 
strued as  a  limitation  of  the  estate  conveyed  in  the  deed 
executed  by  virtue  of  the  decree.  The  bill  alleged  title  in  the 
parties,  and  the  court  so  adjudged.  The  deed  was  unlike  a 
deed  of  release  and  quit  claim,  by  which  the  grantor  only 
undertakes  to  convey  the  interest  he  has.  If  he  has  no  right 
or  title,  he  transfers  none.  The  grantee  is  presumed  to  know 
the  nature  of  the  conveyance,  and,  with  that  knowledge,  pays 
the  consideration. 

This  is  not  true  as  to  the  purchaser  at  this  judicial  sale.  He 
bought,  not  a  bare  interest,  not  a  possibility,  but  a  title  which 
the  court  had  found,  and  the  record  showed  the  parties  had. 
He  did  not  know  the  parties,  and  was  not  negotiating  a  pur- 
chase from  private  persons.  The  decree  and  the  record  evi- 
denced title,  and  he  had  the  right  to  rely  upon  them.  AVhen 
we  consider  the  decree  and  the  bill  together,  the  necessary 
conclusion  is,  that  the  parties  had  the  title;  and  when  this  is 
supported  by  the  public  records,  the  inference  can  not  be 
33— 59th  III. 


614  Hakpham  et  al.  c.  Little.  [Jan.  T., 

Opinion  (if  tlie  Court. 

avoided,  that  the  purchase  was  in  good  faith,  and  that  a  per- 
fect title  was  obtained.  In  any  other  view,  the  decrees  of  the 
courts  woukl  be  only  a  snare,  and  the  registry  acts  no  protec- 
tion to  purchasers. 

This  deed  was  made  to  carry  out  a  sale  under  a  decree  in 
chancery.  If  the  court  had  jurisdiction  of  the  subject  matter, 
and  of  the  parties  who  had  an  interest,  as  shown  by  the  rec- 
ord, or  by  proper  notice,  then  a  subsequent  reversal  of  the 
decree  could  not  affect  the  title  of  the  purchaser,  \yashburn 
savs  such  a  deed  "is  evidence  of  title  in  the  grantee  against 
ali  the  world."     2  Wash.  R.  P.  540. 

VVe  should  advert  to  one  other  question.  The  plaintiff 
Harpham,  had  a  deed  in  1851.  No  objection  is  made  to  it  as 
color  of  title  under  either  the  8th  or  9th  sections  of  the  con- 
veyance act.  He  paid  taxes  from  1852  to  1858  inclusive.  If 
possession  followed  or  accompanied  the  payment  of  taxes,  so 
as  to  create  a  bar  under  either  section,  this  bar  was  not  inter- 
rupted by  the  payment  of  taxes  in  1859  by  the  defendant. 

The  proof  in  the  abstract  as  to  the  character  of  the  posses- 
sion is  so  meagre  that  we  do  not  determine  as  to  a  bar  under 
either  section.  This  can  be  more  fully  developed  upon  another 
trial. 

We  do  not  think  that  the  record  before  us  shows  any  notice 
to  the  purchaser  under  the  decree,  of  the  existence  of  the 
unrecorded  deed  prior  to  the  purchase. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Van  S.  Cookson 

V. 

Mary  Toole. 

1.  Married  "women — of  remedies  against  tJiem  upon  contracts  in  respect 
to  their  separate  property — ichether  at  law  or  in  equity.  So  far  as  relates  to 
the  engagements  of  a  married  woman,  not  williiu  the  capacity  to  contract 
given,  by  implication,  by  the  act  of  1861,  tlie  remedy,  when  a  proper  case 
exists,  must  be  sought  under  tlie  rules  in  relation  to  the  general  contracts 
of  married  women  and  their  binding  effect  upon  their  separate  estates,  in 
equity,  as  under  the  old  forms  of  settlement  before  the  statute,  because,  in 
that  case,  the  implication  of  capacity  to  bind  her  separate  estate  arises  only 
in  equity. 

2.  But  the  implication  of  capacity  to  contract  in  respect  to  her  separate 
properly  arising  under  the  statute,  is  an  implication  of  law,  and  being  an 
implication  of  law,  and  not  of  equity,  the  capacity  to  contract  within  the 
scope  of  the  implication  is  a  legal  capacity,  and  all  contracts  under  it  are 
legal  contracts,  cognizable  by  courts  of  law. 

3.  So  it  is  held,  that  an  action  at  law  will  lie  against  a  married  woman  to 
recover  for  work  and  labor  done  and  performed  at  her  request,  in  and 
about  the  improvement  and  cultivation  of  her  farm,  and  in  taking  care  of 
her  stock  thereon,  such  farm  and  stock  being  her  sole  and  separate  prop- 
erty, owned  and  held  by  her  under  the  provisions  of  the  act  of  1861. 

4  Former  decision.  So  far  as  the  case  of  MitcJieU  v.  Carpenter,  50 
111.  470,  holds  that  the  remedy  against  married  women  in  respect  to  their 
contracts  relating  to  their  separate  estates  under  the  statute,  is  not  at  law, 
but  only  in  equity,  a  question  not  involved  in  that  case,  it  is  to  be  regarded 
as  mere  ohit&r  dicta. 

Writ  of  Error  to  the  Circuit  Court  of  Logan  county; 

Messrs.  Beason  &  Blinn,  for  the  plaintiff  in  error. 

Mr.  James  T.  Hoblitt,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  by  plaintiff  against 
defendant  to  recover  for  work  and  labor  done  and  performed 
by  plaintiff  for  the  defendant  at  her  special  instance  and  re- 
quest. 
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The  plea  of  coverture  was  interposed,  to  which  plaintiif 
replied  that  the  work  and  labor  in  the  declaration  mentioned 
were  done  and  performed  in  and  about  the  improvement  and 
cultivation  of  defendant's  farmland  in  taking  care  of  her  stock 
thereon,  which  farm  and  stock  were  her  sole  and  separate 
property  derived  from  persons  other  than  her  husband,  held 
and  enjoyed  by  her  for  her  sole  benefit,  and  without  the  con- 
trol or  interference  of  her  husband.  The  court  sustained  a 
general  demurrer  to  the  replication  and  rendered  final  judg- 
ment against  plaintifi',  who  brings  the  record  to  this  court  by 
writ  of  error. 

The  question  presented  is,  whether  a  married  woman,  hold- 
ing property  under  the  act  of  1861,  can  bind  herself,  at  law, 
for  work  and  labor  performed  in  respect  to  property  so  held, 
and  is  one  which  has  not,  heretofore,  been  directly  presented 
in  this  court. 

In  the  absence  of  any  statutory  provisions,  the  separate 
estate  of  a  married  woman  is  the  mere  creature  of  equity. 
Having  recognized  her  separate  estate,  courts  of  equity  were 
constrained,  by  the  logic  of  the  position,  to  regard  her  as 
clothed  with  a  qualified  capacity  by  implication,  and  in  some 
instances  even  beyond  the  capacity  conferred  by  the  instru- 
ment of  settlement,  to  deal  with  respect  to  such  separate  prop- 
erty as  a  feme  sole. 

There  is  a  conflict  of  authorities  upon  the  question,  whether, 
in  case  the  instrument  under  M'hich  she  acquired  her  separate 
estate  specified  the  mode  and  purposes  of  alienation  or  dis- 
posal, she  could  dispose  of  it  in  any  other  mode,  or  for  any 
other  purpose  than  that  pointed  out ;  or  whether  she  could 
sell,  convey,  alienate,  or  in  any  way  charge  her  separate  estate, 
unless  such  power  was  expressly  given  her  in  the  deed  of  trust 
or  settlement.  The  decisions  in  England  and  New  York, 
though  somewhat  conflicting,  hold,  in  substance,  that  a  feme 
covert,  with  respect  to  her  separate  property,  is  to  be  regarded 
in  a  court  of  equity  as  a,  feme  mle,  and  may  dispose  of  her  prop- 
erty without  the  consent  or  concurrence  of  her  trustee,  unless 
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specially  restrained  by  the  instrument  under  which  she  ac- 
quired her  estate.  Perry  on  Trusts,  sections  564,  565,  660  ; 
Hulme  V.  Tenant,  1  Lead  Cases  in  Equity,  *  394,  and  cases  in 
notes. 

In  Swift  V.  Castle,  23  111.  209,  this  question  was  presented, 
and  in  the  opinion  of  the  majority  of  the  court  and  the  dis- 
senting opinion  of  Mr.  Justice  Breese,  the  authorities  bearing 
upon  both  sides  of  the  question  were  laboriously  collected  and 
fully  reviewed,  and  although  a  majority  of  the  court  held  that 
a  married  woman  could  only  convey  her  trust  property  in  the 
manner  authorized  and  for  the  purpose  specified  in  the  instru- 
ment creating  the  trust,  if  it  contains  any  such  provisions,  yet 
it  was  conceded  that,  in  the  absence  of  such  provisions,  and 
property  is  conveyed  or  devised  to  her  separate  use,  equity  gives 
her  the  power  of  controlling  it  by  sale  or  otherwise.  Again, 
the  authorities  present  a  further  conflict  upon  the  extent  of 
her  capacity  in  equity,  and  whether  her  general  contracts 
<jould  be  satisfied  out  of  her  separate  estate.  In  England  it 
was  held  that  if  a  married  woman,  having  property  to  her 
separate  use,  give  a  written  instrument  to  pay  money,  the 
implication  of  law  is,  that  she  intended  to  charge  her  separate 
estate.     Perry  on  Trusts,  sections  657,  659,  660. 

In  New  York,  her  power  in  equity  was  limited  to  the  power 
of  contracting  in  relation  to  her  separate  estate,  or  for  the  ben- 
efit of  such  estate,  or  for  her  own  personal  benefit  upon  the 
foith  and  credit  of  such  estate.  By  that  rule,  her  general 
engagements,  which  have  no  reference  at  the  time  to  her  sep- 
arate estate,  or  to  her  own  personal  benefit,  can  uot  be 
enforced  against  such  separate  estate.  Perry  on  Trusts,  sec. 
660,  and  cases  cited  in  notes. 

The  origin  of  the  recognition  by  equity  of  a  wife's  separate 
estate  is  traceable,  we  apprehend,  to  the  early  and  unques- 
tioned jurisdiction  of  the  court  of  chancery  over  trusts,  and 
the  primary  purpose  was  to  effectuate  the  intention  of  the 
settler  or  donor  that  she  should  enjoy  certain  property  set 
apart  for  her  use,  to  the  exclusion  of  the  marital  rights  of  the 
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husband,  and  free  from  his  interference  and  control.  When 
such  intention  clearly  appeared,  and  no  trustee  was  appointed, 
the  court  of  chancery  would  protect  her  interest  in  the  prop- 
erty against  the  creditors  of  the  husband,  and  he  would  be 
considered  as  a  trustee,  notwithstanding  he  was  not  a  party  to 
the  instrument  under  which  the  wife  claimed.  2  Kent's  Com. 
162,  163. 

When  the  court  assumed  cognizance  of  such  trusts,  and 
sought  to  carry  the  intention  of  settlers  and  donors  into 
effect,  the  subject  became,  and  ever  has  been,  beset  with  diffi- 
culties, growing  out  of  an  attempt  to  recognize  the  principles 
of  the  common  law,  and  at  the  same  time  to  apply  the  princi- 
ples of  equity.  At  the  common  law  the  husband  and  wife  are 
treated,  for  most  purposes,  as  one  person.  The  very  being  or 
legal  existence  of  the  woman,  as  a  distinct  person,  is  suspended 
during  the  marriage  ;  or,  in  other  words,  is  incorporated  and 
consolidated  Avith  that  of  her  husband.  The  husband  became 
entitled  to  receive  the  rents  and  profits  of  his  wife's  lands  dur- 
ing their  joint  lives  ;  he  became  absolutely  entitled  to  all  of 
her  personal  property  in  possession,  and  to  all  her  choses  in 
action  if  he  reduced  them  to  possession,  during  his  life.  She 
could  bind  herself  by  no  contract,  not  even  for  necessaries. 
But,  if  the  intention  of  the  settler  or  donor  was  to  be  carried 
into  effect,  and  the  trust  enforced,  it  became  necessary  for 
equity  to  treat  husband  and  wife,  for  many  purposes,  as  the 
civil  law  treats  them,  as  distinct  persons.  2  Story  Eq.  Jur. 
sec.  1368.  The  scope  of  the  trust  was  to  provide  for  the 
wife's  enjoyment  of  property  exempted  from  the  marital  rights 
of  the  husband,  and  freed  from  his  interference  or  control. 
Sucli  enjoyment  must  be  such,  in  a  measure  at  least,  as  Avas 
incident  to  tlie  ownership  of  property,  by  persons  not  under 
disability.  To  this  end  she  must  be  deemed  invested  with  a 
qualified  capacity  Avholly  denied  by  the  common  law,  to  deal 
with  respect  to  her  separate  estate  by  contracting ;  or,  as  equity 
judges  were  accustomed  to  say,  by  entering  into  engagements 
with  respect  to  such  separate  estate. 
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From  this  recognized  right  of  enjoyment,  then,  also  was 
recognized  a  reciprocal  obligation  in  equity,  of  having  such 
estate  chargeable  with  the  performance  of  such  engagements — 
the  essence,  however,  being  that  she  was  clothed  with  a  qual- 
ified capacity,  by  implication,  of  incurring  debts  and  liabili- 
ties to  be  paid  out  of  her  separate  property,  and  to  incur  debts 
and  liabilities,  is,  after  all,  but  making  contracts. 

But,  as  the  estate  itself  was  a  matter  of  purely  equitable 
cognizance,  so  were  the  incidents  belonging  to  it.  These 
engagements,  liabilities  or  contracts  were  still  unrecognized 
by  the  common  law  ;  they  did  not  bind  her  personally,  but 
were  subject  to  enforcement  only  in  equity,  and  there  only 
against  her  separate  estate,  the  creature  of  equity. 

Such  being  the  general  character  and  incidents  of  the  sepa- 
rate estate  of  a  married  M^oman  before  the  statute  of  1861,  it 
remains  to  be  considered  what  change,  if  any,  was  effected 
thereby.  That  there  was  a  material  change  produced  as  to  the 
nature  of  the  estate  and  many  of  its  incidents,  there  can  be  no 
doubt.  For,  by  the  statute,  she  may  take  the  legal  title  to 
property  both  real  and  personal,  when  derived  from  persons 
other  than  her  husband,  wholly  exempt  from  the  marital 
rights  of  the  husband  at  common  law,  and  free  from  his  con- 
trol or  interference  during  coverture.  Such  property,  the 
statute  declares,  "shall  be  and  remain,  during  coverture,  her 
sole  and  separate  property,  under  her  sole  control,  and  be 
held,  owned,  j)ossessed  and  enjoyed  by  her  the  same  as  though 
she  were  sole  and  unmarried." 

'  An  estate  so  derived  is  no  longer  the  mere  creature  of 
equity,  dependent  upon  its  power  alone  for  protection,  and  its 
principles  for  the  right  of  enjoyment ;  but,  in  all  cases,  when, 
by  the  nature  of  the  gift,  bequest,  devise,  conveyance  or  deed 
of  settlement,  an  absolute  legal  title  would  be  vested  in  a.  feme 
sole,  the  same  title  would,  under  the  statute,  be  vested  in  a 
feme  covert,  and  the  property  be  held,  owned,  possessed  and 
enjoyed  by  her  the  same  as  though  she  were  sole  and  unmar- 
ried.    When  the  e§tate  is  thus  transformed  from  an  equitable 
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to  a  legal  estate,  all  of  the  rights  incident  to  it  must  be  legal 
rights.  So  far  as  the  statute  goes,  her  disability  and  her  hus- 
band's marital  rights  are  alike  swept  away.  When  her  right 
of  property  is  invaded,  even  though  by  her  own  husband, 
instead  of  applying  to  equity  for  redress,  as  formerly,  she  may 
now  resort  to  the  appropriate  action  at  law.  Efnierson  v.  Clay- 
ton, 32  111.  493. 

If  the  right  to  a  separate  estate,  as  recognized  by  equity 
before  the  statute,  carried  with  it,  by  implication,  a  qualified 
capacity  to  deal  with  it  as  a  feme  sole,  why  does  not  the  legal 
right  conferred  by  the  statute  carry  with  it,  by  implication,  all 
that  degree  of  legal  capacity  necessary  to  the  enjoyment  of 
such  legal  right?  For,  how  can  she  possess  and  enjoy  a  sep- 
arate estate  which  is  made  subject  to  her  sole  control,  the  same 
as  though  she  were  unmarried,  unless  she  can  put  it  to  the 
same  uses  that  an  unmarried  woman  might?  An  unmarried 
woman  has  the  same  legal  capacity,  the  same  right  of  control 
over  her  own  proj^erty,  if  of  full  age,  as  a  man  may  have. 

In  the  case  at  bar,  the  separate  estate,  as  is  alleged  in  the 
replication,  was  derived  from  persons  other  than  defendant's 
husband  ;  it  consisted  of  a  farm  under  cultivation,  with  imple- 
ments and  stock,  subject  to  her  sole  control,  and  managed  for 
her  sole  use  and  benefit.  The  measure  of  her  right  to  hold, 
own,  possess  and  enjoy  this  property,  is  that  which  an  unmar- 
ried woman  would  have.  This  right  must,  by  necessary  impli- 
cation, carry  with  it  all  the  incidents  to  such  a  degree  of 
enjoyment  of  property,  and  one  of  those  incidents  is  a  legal 
capacity  to  contract  for  servants  and  laborers.  For,  Mithout 
such  a  capacity,  and  with  the  known  incapacity  to  make  such 
contracts,  her  horses  might  die  ior  want  of  surgical  aid,  her 
stock  perish  in  winter  for  want  of  care,  and  her  fields  go 
uncultivated  in  spring  for  want  of  a  farmer  to  till  them. 

In  MUcliell  V.  Carpenter,  50  111.  470,  the  court  said  :  "It 
may  be  said  that  a  married  woman  can  not  adequately  enjoy 
her  separate  property  unless  she  can  make  contracts  in  regard 
to  it.     This  is  true,  and  hence  her  power  tQ  make  contracts  so 
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far  as  may  be  necessary  for  the  use  and  enjoyment  of  her 
property,  must  be  regarded  as  resulting  by  ini})lieation  from 
the  statute.  If  she  owns  houses,  she  must  be  permitted  to  con- 
tract for  their  repair  or  rental.  If  she  owns  a  farm,  she  must 
be  permitted  to  bargain  for  its  cultivation  and  to  dispose  of  its 
products." 

That  case  was  an  action  at  law  against  a.  feme  covert  and  her 
husband,  to  recover  upon  a  promissory  note  given  for  the  pur- 
chase of  land,  and  it  was  held  that  she  was  not  liable.  The 
correctness  of  the  decision  of  the  case  is  not  questioned.  There, 
the  contract  was  one  not  falling  within  the  implied  capacity 
given  by  the  statute.  But,  at  the  close  of  the  opinion,  it  was 
said  :  "We  will  further  add  that,  in  our  opinion,  all  remedies 
against  married  women  upon  contracts,  even  if  they  relate  to 
their  separate  property,  should  be  sought  upon  the  equity  side 
of  the  court,  where  such  kind  and  degree  of  remedy  may  be 
given  as  the  nature  of  each  case  and  the  equities  of  the  parties 
may  require,  and  where  jurisdiction  over  the  property  rights 
of  married  women  has  ever  resided." 

These  observations,  so  far  as  they  related  to  the  transaction 
involved  in  that  case,  were,  doubtless,  correct ;  but,  so  far  as 
they  related  to  contracts  in  respect  to  her  separate  estate, 
under  the  statute — a  question  not  there  involved — they  must 
be  regarded  as  mere  obiter  dicta.  They  appear  to  inadvert- 
ently assume  that  the  separate  estate  of  a  married  woman,  even 
under  the  statute,  is  still  a  mere  creature  of  equity — whereas, 
in  the  aspect  of  it  under  consideration,  in  the  case  at  bar,  it 
must  be  regarded  as  an  absolute  legal  estate,  in  which  case  the 
rights  incident  tO'  it  must  be  legal  rights,  for  the  redress  of 
which  she  may  have  an  action  at  law,  even  against  her  own 
husband,,  as  was  said  in  Emerson  v.  Clayton,  supra. 

So  far  as  relates  to  her  engagements  not  within  the  capacity 
given  by  implication  of  the  statute,  the  remedy,  where  a 
proper  case  exists,  must  be  sought  under  the  rules  in  relation 
to  the  general  contracts  of  married  women  and  their  binding 
effect  upon  their  separate  estates,  in  equity,  as  under  the  old 
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forms  of  settlement.  Because,  in  that  case,  the  implication  of 
capacity  to  bind  her  separate  estate  arises  only  in  equity.  But 
the  implication  of  capacity  to  contract  in  respect  to  her  separate 
property,  arising  under  the  statute,  is  an  implication  of  law, 
and  being  an  implication  of  law,  and  not  of  equit}',  the  capac- 
ity to  contract  within  the  scope  of  the  implication  is  necessa- 
rily a  legal  capacity,  and  all  contracts  under  it  must  be  legal 
contracts,  cognizable  by  courts  of  law. 

It  is  the  opinion  of  the  court  that  the  matters  alleged  in  the 
replication,  to  which  the  court  sustained  the  demurrer,  were 
sufficient  in  avoidance  of  the  plea  of  coverture,  and  that  the 
demurrer  should  have  been  overruled. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


Robert  Hoxsey  et  al. 

V. 

William  Patterson  et  al.  Admr's. 

1.  Bond  for  the  payment  of  money — extent  of  recovery  tJiereon.  In  an 
action  on  a  penal  bond,  conditioned  for  the  payment  of  the  penal  sum  at 
a  specified  time,  the  introduction  of  the  bond  in  evidence  will  establish  a 
prima  facie  case  for  the  plaintifl'  for  the  full  amount,  as  debt,  and  if  inter- 
est after  maturity  is  recoverable,  that  should  be  allowed  as  damages. 

2.  Judgment — its  effect.  If,  however,  the  judgment  in  such  a  case  pro- 
vides that  the  debt  be  discharged  upon  payment  of  a  lees  sum  found  as 
damages,  then  the  payment  of  the  damages  will  operate  as  a  satisfaction  of 
the  whole  bond. 

AppeaIj  from  the  Circuit  Court  of  Madison  county. 
Mr.  David  Gillespie,  for  the  appellants. 
Mr.  A.  W.  Metcalf,  for  the  appellees. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  debt,  in  the  Madison  circuit  court, 
brought  by  appellees  as  administrators  of  William  Dorsey, 
deceased,  against  appellants,  impleaded  with  Thomas  S.  Shir- 
ley, upon  a  bond  bearing  date  the  26th  of  June,  1858,  made 
by  appellants  and  said  Thomas  S.  as  obligors,  to  appellees  as 
administrators,  etc.,  obligees.  The  bond  was  declared  upon, 
and  is  in  the  penal  sum  of  $3602.55,  conditioned  for  the  pay- 
ment by  the  obligors  of  that  sum  to  the  obligees,  as  follows: 
One-third  of  said  sum  to  be  paid  in  six  months,  and  the  bal- 
ance in  twelve  months  from  the  date  of  the  bond. 

Appellants,  who  alone  were  served  with  process,  appeared 
and  filed  the  pleas  of  nil  debet  and  payment.  To  the  latter 
plea  replication  was  filed,  and,  by  agreement,  the  cause  was 
submitted  to  the  court  without  a  jury.  The  court  found  the 
issues  for  the  plaintiffs,  and  the  amount  of  their  debt  to  be 
$3602.55,  with  damages  $796.68,  gave  judgment  accordingly, 
and  that  the  debt  be  discharged  upon  payment  of  the  damages.. 
The  defendants  have  brought  the  case  to  this  court  by  appeal. 

The  bond  sued  upon  was  properly  admitted  in  evidence.  It 
was  conditioned  for  the  payment  of  the  full  sum  of  $3602.55 
within  a  year  from  its  date.  This  suit  was  brought  in 
August,  1869,  more  than  ten  years  after  the  money  payable  by 
the  condition  of  the  bond,  Avas  due.  This  was  a  bond  for  the 
payment  of  money,  and  when  introduced  in  evidence  the  plain- 
tiffs established  2i  prima  facie  case  for  the  full  amount  as  debt,, 
and  if  interest,  after  maturity,  was  recoverable,  that  should 
have  been  allowed  as  damages.  By  the  judgment  rendered, 
the  court  found  the  whole  amount  payable  by  the  condition, 
as  debt,  and  $796.68  as  damages,  and  adjudged  that  the  debt 
be  discharged  upon  payment  of  that  sum  as  damages.  From 
the  confused  and  unintelligible  manner  in  which  the  record 
comes  to  us,  and  the  case  is  presented  by  counsel,  we  are 
unable  to  discover  any  proper  ground  for  the  reduction  of  the 
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sum  of  $3602.55,  payable  by  the  express  condition  of  the 
bond,  down  to  the  sura  of  $796.68,  which,  under  the  form  of 
the  judgment  given,  must,  when  paid,  be  a  satisfaction  of  the 
whole  bond. 

The  appellees  have  not  assigned  errors,  nor  has  the  appel- 
lant assigned  any  as  to  the  form  of  the  judgment. 

Upon  the  whole  case,  we  think  the  result  of  the  trial  was 
far  more  favorable  to  the  appellants  than  the  evidence  war- 
rants. They,  therefore,  have  no  cause  of  complaint,  and  the 
judgment  will  be  affirmed. 

Judgment  ciffii'med. 


Henry  T.  Helm 

V. 

Eliza  Cantkell  et  al. 

1.  Limitations — new  promise.  One  partner  executed  a  note  in  the 
came  of  the  firm,  after  dissolution,  and  witiiout  the  knowledge  of  tlie  other 
partner,  for  a  prior  account  due  from  the  firm,  and  the  note  thus  given  was 
assigned  by  the  payee  to  a  third  person,  who  was  a  mere  volunteer,  and 
without  any  assignment  of  the  original  indebtedness.  In  a  suit  by  such 
assignee,  against  the  representatives  of  the  partner  who  did  not  concur  in 
the  making  of  the  note,  to  compel  its  payment,  it  was  7i6W,  that  if  the  origi- 
nal debt  became  barred  by  the  statute  of  limitations,  as  it  would  in  five 
years,  no  new  promise  would  revive  and  make  it  available  in  the  hands  of 
the  plaintiff. 

2.  Same — effect  of  the  note  as  against  the  partner  who  was  not  bound  by  it. 
In  such  case,  the  original  indebtedness  being  barred,  the  giving  of  a  note 
therefor,  in  the  name  of  tlie  firm,  by  one  of  the  partners  alone,  would  not 
operate  as  a  renewal  or  continuation  of  the  debt  as  against  the  other  part- 
ner, who  was  not  bound  by  the  note. 

3.  Allegations  and  proofs — of  the  theory  vpon  which  a  bUl  is  framed. 
Every  fact  essential  to  the  plainlift's  title  to  maintain  a  bill  and  obtain  the 
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relief  sought,  must  be  stated  in  the  bill,  otherwise  the  defect  will  be  fatal; 
for  no  facts  are  properly  in  issue  unless  charged  in  the  bill,  and  of  course 
no  proof  can  be  generally  offered  of  facts  not  in  the  bill,  nor  can  relief  be 
granted  for  matters  not  charged,  although  they  may  be  apparent  from 
other  parts  of  the  pleadings  and  evidence,  for  the  court  pi'ouounces  its  de- 
cree secundum  allegata  et  probata. 

4.  So,  where  one  of  two  partners  executed  a  promissory  note  in  the 
name  of  the  firm,  after  the  partnership  was  dissolved,  for  a  pre-existing 
debt  of  the  firm,  but  which  had  become  barred  by  limitation,  the  other 
partner  having  no  knowledge  of  the  giving  of  the  note  at  the  time,  upon 
bill  filed  by  a  subsequent  holder,  against  the  widow  and  heirs  of  the  part- 
ner who  did  not  participate  in  the  making  of  the  note,  to  subject  real 
estate  held  by  them  to  its  payment,  it  was  alleged  that  the  note  was  made 
by  the  two  members  of  the  firm  as  partners,  under  the  name  and  style  of 
their  firm.  It  was  held,  that  under  such  au  allegation  it  was  not  compe- 
tent to  prove  that,  although  the  deceased  partner  was  not  a  partner  at  the 
time  the  note  was  given,  yet  he  had  subsequently  ratified  the  act  as  shown 
by  his  admissions.  To  have  rendered  such  admissions  competent  evidence, 
the  bill  should  have  disclosed  the  fact  that  they  would  be  relied  upon. 

5.  Same — as  to  the  binding  effect  of  a  judgment.  And  where  the  note  in 
such  case  had  been  allowed  by  the  county  court,  in  a  proceeding  to  which 
the  administrator  of  the  deceased  partner  was  alone  a  party  defendant,  and 
the  judgment  thus  obtained  was  treated  in  the  bill  as  only  prima  facie  evi- 
dence, it  was  held  the  complainant  could  not,  upon  the  hearing,  insist  that 
it  was  conclusive  upon  the  widow  because  she  derived  title  to  the  laud  in 
controversy  from  the  intestate,  but  must  abide  by  the  case  made  in  his  bilL 

^.  Evidence — conversations.  Witnesses  should  state  facts,  and  not  mere 
inferences  or  conclusions;  and  where  a  witness  is  testifying  in  respect  to 
the  alleged  admissions  of  another,  if  he  is  unable  to  give  the  words,  lan- 
guage, or  the  substance  of  it,  he  should  not  testify  at  all ;  the  witness  can 
not  be  permitted  to  give  a  mere  conclusion  of  his  own,  when  the  conver- 
sation or  declarations  from  which  the  conclusion  is  drawn,  have  passed 
from  his  miud. 

7.  Heirs — conclusiveness  of  judgment  against  an  administrator.  "Where 
a  claim  is  allowed  against  au  estate  in  a  pi'oceeding  in  which  the  adminis- 
trator is  alone  a  party  defendant,  while  the  judgment  is  conclusive  as  be- 
tween the  creditor  and  the  administrator,  it  is  not  as  to  the  heirs. 

Appeal  from  the  Circuit  Court  of  Logan  county. 
Messrs.  Helm  &  Hawes,  for  the  appellant. 
Mr.  William  B.  Jones^  for  the  appellees. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery,  in  the  nature  of  a  creditor's 
])ill,  filed  in  the  Logan  county  circuit  court,  on  the  24th  day 
of  February,  1868,  by  Helm,  the  appellant,  against  the  appel- 
lees, being  the  widow  and  children  of  James  M.  Cantrell, 
deceased. 

The  material  allegations  of  the  bill  are,  that,  on  the  26th 
day  of  September,  1856,  George  W.  Rowell  and  said  James 
M.  Cantrell,  being  co-partners,  under  the  firm  name  of  George 
W.  Rowell  &  Co.,  and  as  such,  indebted  to  Wadsworth  & 
Wells,  merchants,  in  Chicago,  in  the  sum  of  $586.34,  made 
their  promissory  note,  under  said  firm  name,  for  that  amount, 
payable  one  day  after  date,  with  interest,  to  Wadsworth  & 
"Wells,  which  the  latter,  on  the  16th  day  of  October,  1861, 
assigned  to  Helm,  which  note  had  not  been  paid ;  that  on  the 
27th  day  of  April,  1866,  said  Cantrell  died,  leaving  Eliza  Can- 
trell and  several  children  him  surviving;  that  his  estate  is 
insolvent.  At  the  April  term,  1867,  of  the  court  of  Logan 
county.  Helm  having  filed  said  note  as  a  claim  against  the 
estate,  had  it  allowed  for  the  sum  of  $957.78  against  Abner  J. 
Lutes,  administrator  of  Cantrell's  estate,  to  be  paid  in  due 
•course  of  administration.  The  bill  alleges  that  said  note  was 
the  sole  foundation  of  said  judgment,  which  remained  unpaid; 
that  Cantrell  was  indebted  to  divers  persons  at  and  prior  to 
his  death,  and  was  wholly  insolvent.  It  is  then  alleged  that, 
sometime  after  the  making  of  the  note,  said  Cantrell  made  a 
contract  with  the  Illinois  Central  Railroad  Company  for  the 
purchase  of  160  acres  of  land  situate  in  Logan  county;  went 
into  possession  and  made  many  valuable  improvements,  and, 
before  his  death,  had  paid  for  one-half  of  the  said  160  acres, 
and  caused  a  deed  to  be  made  for  such  half,  by  the  railroad 
company,  to  his  wife ;  that  he  paid  the  whole  purchase  money 
for  that  half,  and  his  wife  no  part  of  it;  that,  at  the  time  of 
his  death,  be  had  paid  a  large  part  of  the  purchase  money  for 
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the  remaining  half,  but,  a  short  time  before  his  death,  assigned 
the  contract  therefor  to  his  wife;  alleges  that  the  land  is  worth 
sufficient  to  pay  said  judgment,  and  that  the  title  of  the  wife 
is,  as  to  appellant,  fraudulent  and  void. 

The  bill  calls  for  an  answer  upon  oath,  prays  for  a  discov- 
ery, and  that  the  land  may  be  subject  to  said  judgment. 

The  defendants  answered,  under  oath,  denying  the  execution 
of  the  note  by  James  M.  Cantrell,  denying  the  existence  of 
such  indebtedness,  or  of  any  co-partnership  at  the  time  of  the 
making  of  the  note,  setting  up  a  dissolution  of  it  six  months 
before  the  note  was  made;  denying  that  Cantrell  had  paid  for 
the  land  as  alleged,  setting  forth  that  said  James  M.  had  paid 
only  a  small  portion  of  the  purchase  money;  that  a  daughter, 
Eliza  M.  Cantrell,  who  had  |600  in  her  own  right,  had  paid 
that  sum  on  the  half  of  the  160  acres  which  was  conveyed  to 
her  mother,  upon  the  express  agreement  that  the  same  should 
be  so  conveyed,  and  that  this  should  be  deemed  and  regarded 
as  an  investment  therein  by  her  to  that  amount. 

The  answers  denied  all  fraud  in  relation  to  the  land ;  set  up 
the  statute  of  limitations  against  the  indebtedness ;  laches,  and 
averred  that  the  widow  had  paid  the  principal  part  of  the  pur- 
chase money,  with  what  was  so  paid  by  the  daughter. 

Replication  was  filed,  and  the  cause  heard  upon  the  plead- 
ings and  proofs,  and  a  decree  was  entered  dismissing  the  bill; 
from  which  decree  an  appeal  was  taken  to  this  court. 

This  case  does  not  commend  itself  to  the  favorable  consid- 
eration of  a  court  of  equity. 

It  appears,  beyond  controversy,  that  the  firm  of  Rowell  & 
Co.,  which  existed  during  the  years  1854,  1855,  and  a  part  of 
1856,  was,  in  fact,  dissolved  about  the  first  of  March,  1856, 
six  months  before  the  making  of  the  note,  and  that  the  only 
transaction  the  firm  ever  had  with  Wadsworth  &  Wells  was  a 
purchase  of  goods  made  on  the  26th  of  September,  1855,  upon 
credit.  It  does  not  appear  how  long  the  credit  was  to  be,  or 
that  any  agreement  was  made  for  interest,  or  that  any  circum- 
stances existed  which  would  entitle  Wadsworth  &  Wells  to 
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interest.  The  amount  of  that  indebtedness,  as  shown  by  com- 
plainant below,  was  only  $558.42,  yet,  on  the  26th  of  Septem- 
ber, 1856,  and  six  months  after  the  dissolution  of  the  firm  of 
Rowell  &  Co.,  they  obtain  a  note,  made  by  Rowell,  in  the 
absence  and  without  the  knowledge  or  consent  of  Cantrell, 
but  in  the  former  firm  name  of  Geo.  W.  Rowell  &  Co.,  for 
$586.34,  payable  to  the  order  of  Wadsworth  &  Wells  one  day 
after  date,  with  interest. 

No  efforts  were  made  to  reduce  the  original  indebtedness  to 
judgment,  and  on  the  16th  of  October,  1861,  the  payees  of 
the  note  assigned 'it  to  appellant,  who,  so  far  as  the  record 
shows,  was  a  mere  volunteer,  and  without  any  assignment  of 
the  original  indebtedness.  So  that,  if  that  debt  became  barred 
by  the  statute  of  limitations,  as  it  would  in  five  years,  no  new 
promise  would  revive  and  make  it  available  in  the  hands  of 
appellant.  His  title  to  maintain  the  bill  depended,  therefore, 
solely  upon  James  M.  Cantrell's  liability  upon  that  note.  His 
allegations  in  that  respect  are,  that  Rowell  &  Cantrell,  being 
co-partners,  and,  as  such,  indebted  to  Wadsworth  &  Wells  in 
the  amount  of  the  note,  made  the  same  as  partners,  under  the 
name  and  style  of  Geo.  W.  Rowell  &  Co.  Upon  this  alle- 
gation issue  was  taken.  The  proof  under  it  is  all  one  way, 
that  the  indebtedness  was  not  that  included  in  the  note,  by 
nearly  $28,  and  the  note  was  given  by  Rowell  alone  more  than 
six  months  after  the  firm  Avas  dissolved.  Then,  without  giv- 
ing these  defendants — the  widow  and  children  of  the  deceased 
person — any  information  by  any  averment,  in  either  the  stat- 
ing or  charging  part  of  the  bill,  that  the  case  was  not  as 
alleged,  but  that  James  M.  Cantrell,  though  not  a  partner  at 
the  time,  nevertheless  made  himself  liable  by  ratification  of 
the  unauthorized  act  of  making  the  note  by  Rowell,  introduced 
proof  of  admissions  by  him  to  the  agents  of  the  payees,  made 
six  or  seven  years  after  the  fact,  and  asked  a  decree  accord- 
ingly. It  is  manifest  that  the  facts  necessary  to  establish  a 
liability  in  the  two  modes  are  essentially  different.     Under  the 
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allegations  of  the  bill,  the  proof  of  the  existence  of  the  partner- 
ship, the  making  of  the  note  by  a  partner,  for  a  partnership 
purpose,  would  suflfice.  If  this  was  attempted  to  be  done  by 
admissions  subsequent,  the  force  of  the  admissions  could  be 
rebutted  by  proof  of  the  actual  facts.  But  under  the  substi- 
tuted mode  adopted,  without  any  allegations  or  charges  to 
inform  the  defendants  of  the  issue  they  were  to  meet,  to  con- 
stitute ratification  it  would  be  necessary  to  show  full  knowl- 
edge by  the  principal,  and  a  promise  to  pay. 

In  such  a  case,  the  principal  being  dead,  a  corrupt  witness 
could,  falsely,  make  the  admission  of  the  deceased  cover  the 
requirement  of  knowledge,  and  swear  to  a  promise  to  pay, 
when  there  would  be  no  possibility  of  rebuttal,  and  the  widow 
and  children  be  thereby  robbed  of  home  and  support,  without 
any  previous  notice  by  the  bill  that  such  a  case  would  be 
attempted  to  be  made  against  them.  To  prevent  parties  from 
being  taken  by  surprise  and  entrapped,  by  witnesses  swearing 
to  confessions,  conversations  or  admissions,  it  seems  to  be  how 
established  in  England,  that,  if  the  bill  means  to  rely  upon 
any  confessions,  conversations  or  admissions  of  a  defendant, 
either  written  or  oral,  as  proof  of  any  facts  charged  in  the  bill, 
the  bill  must  expressly  charge  what  they  are,  and  to  whom 
made;  otherwise,  no  evidence  thereof  will  be  admitted  at  the 
hearing.  Story  Eq.  PI.  8th  ed.  sec.  265,  and  cases  referred  to 
in  note  5.  This  rule  has  not  been  adopted  in  the  courts  of 
chancery  of  this  country,  although  the  reason  of  it  affords 
strong  ground  for  holding  plaintiffs  in  equity,  in  such  a  case 
as  this,  to  a  full  compliance  with  the  general  rules  which  do 
prevail,  viz :  that  every  fact  essential  to  the  plaintiff's  title  to 
maintain  the  bill  and  obtain  the  relief,  must  be  stated  in  the 
bill,  otherwise  the  defect  will  be  fatal;  for  no  facts  are  prop- 
erly in  issue  unless  charged  in  the  bill,  and  of  course  no  proof 
can  be  generally  offered  of  facts  not  in  the  bill,  nor  can  relief 
be  granted  for  matters  not  charged,  although  they  may  be 
apparent  from  other  parts  of  the  pleadings  and  evidence,  for 

the  court  pronounces  its  decree  secundum  allegata  et  probata, 
34— 59th  III. 
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The  reason  of  this  is,  that  the  defendant  may  be  apprised  by 
the  bill  what  the  suggestions  and  allegations  are  against  which 
he  is  to  prepare  his  defense.  Story  Eq.  PI.  sec.  257  ;  1  Dan. 
Ch.  Pr.  377;  Fitzpatrick  \.  Becitty,  1  Gilm.  455;  Primmer  v. 
Patten,  32  111.  528;  Brainard  v.  Arnold,  27  Conn.  617;  Bailey 
V.  Ryder,  10  N.  Y.  363 ;  Crockett  v.  Lee,  7  Wheat.  522 ;  Jack- 
son V.  Ashton,  11  Peters;  James  v.  MoKernon,  6  Johns.  564. 

The  reason  of  the  rules  referred  to  required  the  complain- 
ant in  this  case  to  have  either  set  out  the  manner  in  which 
the  alleged  liability  of  James  M.  Cantrell  accrued  upon  a  note 
not  signed  by  him  in  person,  or  purporting  to  be  signed  by 
him  as  agent,  either  in  the  stating  part  of  the  bill  or  in  the 
charging  part,  by  way  of  anticipation  of  the  defense  arising 
upon  the  facts  of  its  origin,  and  should  have  distinctly  averred 
a  ratification  of  the  unauthorized  act,  with  full  knoAvledge  of 
material  circumstances  by  Cantrell.  Then  the  issue,  which 
was  sought  to  be  made  by  evidence  alone,  would  have  been 
properly  made  by  the  pleadings.  This  was  necessary  to  apprise 
the  defendants,  by  the  bill,  of  the  precise  case  they  would  be 
called  upon  to  meet.  There  is  no  hardship  in  this,  because 
the  matters  of  the  alleged  ratification  were  peculiarly  within 
the  knowledge  of  Wadsworth  &  Wells  and  appellant,  and  were 
unknown  to  defendants.  Any  attempt  to  divest  a  family  of 
their  property  by  the  admissions  of  the  deceased  husband  and 
father,  sworn  to  long  after  the  event  of  making  them,  is  of 
a  most  dangerous  character,  and  should  be  carefully  watched. 
This  case  affords  a  strong  example.  Two  witnesses  are  sworn, 
who  pretend  that  they,  respectively,  had  conversation  with  the 
deceased,  but  not  when  both  were  present.  One  of  them  says 
that  he  saw  Cantrell  about  the  debt  of  $558.42,  which  was  the 
original  debt,  sometime  after  the  note  was  made  ;  went  to  try 
to  collect  the  debt;  that  Cantrell  claimed  poverty,  that  his 
lands  were  not  paid  for;  that  if  he  ever  got  able  he  would  pay 
the  debt.  The  witness  does  not  pretend  that  he  had  the  note 
with  him,  and  it  is  apparent  that  the  conversation  related  to 
the  original  indebtedness,  which  is  not  in  question  in  this  suit. 
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The  only  other  witness  upon  the  question  of  ratification 
was  Edward  C.  Austin,  a  traveling  agent  for  Wadsworth  & 
Wells,  in  1857,  and  to  1861.  He  says  he  never  saw  Cantrell 
but  once ;  can  not  state  lohen  it  was,  except  that  it  was  while 
he  was  in  the  employ  of  Wadsworth  &  AVells.  He  had  in  his 
hands  a  note  for  his  employees,  against  Geo.  W.  Rowell  &  Co., 
of  Atlanta;  could  not  state  the  amount,  but  it  was  over  $500. 
He  went  with  this  note  to  Atlanta  ;  there  learned  that  Rowell 
had  left  the  country,  and  that  James  M.  Cantrell  had  been  his 
partner;  then  went  seven  or  eight  miles  into  the  country,  and 
saw  Cantrell;  found  him  on  his  farm.  Cantrell  claimed  that 
he  had  bought  the  farm  of  the  Illinois  Central  Railroad  Com- 
pany, but  had  not  paid  for  it,  and  was  poor.  Witness  says  he 
showed  Cantrell  the  note,  and  told  him  witness's  business. 
Cantrell  said  that  if  he  ever  got  able  to  pay  the  debt  he  would 
pay  it;  that  he  had  already  had  to  pay  a  good  deal  of  money 
for  the  concern ;  that  Rowell  was  a  scamp  and  had  cleared  out. 
Witness  asked  him  who  the  "Co."  of  the  concern  was.  He 
said  that  he  had  been.  He  fully  admitted  his  liability  on  the  note. 
Witness  said  he  made  a  memorandum  on  the  note  at  the  time, 
but  did  not  then  remember  Avhat  it  was. 

This  testimony  was  taken  some  eight  years  after  the  alleged 
■conversation,  by  deposition.  The  note  was  not  present  when 
it  was  taken.  The  note,  when  produced  at  the  hearing,  had  a 
memorandum,  in  pencil,  on  the  back  of  it,  which  appellant 
testified  was  in  the  handwriting  of  this  witness,  but  there  is 
not  one  word  in  it  about  Cantrell  admitting  his  liability  upon 
it.  After  this  long  lapse  of  time,  the  witness  does  not  pretend 
to  give  either  the  conversation  or  the  substance  of  it,  in  the 
language  of  Cantrell,  but  forecloses  the  whole  subject  by  say- 
ing, "he  fully  admitted  his  liability  on  the  note."  How  did 
he  admit  it?  What  language  did  he  employ?  What  was  the 
conversation  in  this  respect?  As  to  that,  we  are  left  wholly 
in  the  dark.  The  statement  is  a  mere  conclusion.  Witnesses 
should  state  facts,  and  not  mere  inferences  or  conclusions.  If 
the  witness  was  unable  to  give  the  words,  language,  or  the 
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substance  of  it,  as  used  by  Cantrell,  he  could  not  testify  at  all ; 
lie  can  not  be  permitted  to  give  a  mere  conclusion  of  his  own, 
when  the  conversation  or  declarations  from  which  the  conclu- 
sion is  drawn,  have  passed  from  his  mind. 

The  answers  of  the  defendants,  and  the  evidence  introduced 
on  their  behalf,  overcame  the  case  made  by  appellant  in  his 
bill,  but  he  insists,  on  this  appeal,  that  he  was  entitled  to  a 
decree  upon  the  evidence  of  ratification,  to  which  we  have 
referred.  There  was  no  allegation  in  the  bill  with  which  such 
proof  corresponded.  He  alleged  that  Cantrell  made  the  note 
as  co-partner  with  Rowell.  This  is  completely  disproved  by 
showing  that  Rowell  made  it  alone  six  months  after  the  firm 
was  dissolved.  Then  complainant,  without  any  such  case  made 
by  his  bill,  sought  to  show  that,  notwithstanding  the  note  was 
made  by  Rowell  six  months  after  the  firm  was  dissolved,  still, 
Cantrell,  years  afterwards,  ratified  this  unauthorized  act.  Such 
proof  was  inadmissible  under  the  allegations  of  the  bill.  But 
even  if  it  had  been,  we  are  unwilling  to  take  the  mere  con- 
clusion of  the  witness  for  the  basis  of  a  decree  for  the  dives- 
titure of  title  to  real  estate. 

This  case  was  tried  solely  upon  the  theory  that  Cantrell  was 
bound  by  the  note,  and  that  the  transfer  of  the  land  contract 
by  him  to  his  wife  was  fraudulent  and  void  as  to  complainant, 
the  holder  of  the  note.  No  other  indebtedness  subsisting 
against  Cantrell  at  the  time  of  the  transfer  was  proved  or 
relied  upon. 

The  original  indebtedness  from  Rowell  &  Co.  to  AVadsworth 
&  Wells  was  barred  by  the  statute  of  limitations,  and  if  the 
note  in  question  was  not  binding  upon  Cantrell,  it  constituted 
no  renewal  or  continuation  of  that  indebtedness  as  against  him. 
The  case,  therefore,  hinges  upon  the  question  whether,  at  the 
time  of  the  transfer  of  the  land  contract  to  Eliza  Cantrell,  that 
note  constituted  a  valid  subsisting  indebtedness  or  liability 
against  James  M.  Cantrell.  Under  the  allegations  and  proofs 
in  the  cause,  we  are  bound  to  hold  that  it  did  not. 
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If  the  note  in  fact  constituted  no  liability  against  Cantrell 
at  the  time  of  the  transfer  to  his  wife,  and  was  never  after- 
wards made  such  by  any  act  on  his  part,  we  are  of  opinion 
that  the  allowance  of  the  note  by  the  county  court,  years  after- 
wards, upon  notice  only  to  the  administrator,  can  not  have  the 
eifect  to  give  it  a  retroactive  validity,  so  as  to  affect  that  trans- 
fer. Such  a  result  could  be  produced  only  by  the  operation 
of  the  doctrine  of  estoppel,  and  not  by  that.  None  of  the 
defendants  to  this  suit  were  parties  to  that  judgment,  except 
Lutes,  the  administrator.  It  is  conclusive  between  creditor 
and  administrator,  but  not  as  to  the  heirs.  Stone  et  al.  v.  Woodj 
16  111.  177. 

Whether  or  not  the  widow  was  estopped  by  it,  is  a  question 
not  presented  by  this  record.  The  bill  is  framed  upon  no  such 
theory.  By  it  the  complainant  invited  and  entered  into  the 
contest  in  reference  to  a  simple  contract  indebtedness  against 
James  M.  Cantrell,  at  the  time  of  the  transfer  of  the  land  con- 
tract. 

Upon  the  issue  thus  made,  the  evidence  strongly  preponder- 
ates against  the  complainant,  and  he  can  not  be  permitted  now 
to  turn  around  and  say,  I  insist  that  the  judgment  of  the 
county  court  is  conclusive  upon  the  widow,  because  she  derived 
title  from  the  intestate. 

If  the  bill  had  relied  upon  the  judgment  as  conclusive,  non 
constat,  hwt  she  would  have  attacked  it  for  want  of  jurisdic- 
tion, or  for  fraud.  The  bill  plainly  treats  that  judgment  as 
only  prima  facie  evidence,  and  appellant  must  stand  by  the 
case  so  made. 

We  are  of  opinion  that  the  circuit  court  decided  correctly, 
and  its  decree  is  affirmed. 

Decree  affirmed^ 
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The  Chicago,  Burlington  &  Quincy  Railroad  Co. 

V. 

Thomas  Payne,  Administrator  of 
Albert  Y.  Payne,  Deceased. 

1.  Negligence — of  contributory  negligence.  The  doctrine,  that  any- 
contributory  negligence  by  the  party  injured,  no  matter  liow  slight  when 
compared  with  that  of  the  defendant,  -will  defeat  a  recovery  in  an  action 
for  damages  resulting  from  tlie  negligence  of  the  defendant,  lias  often  been 
repudiated  by  this  court.  The  rule  is,  that  negligence,  resulting  in  injury, 
is  comparative,  and  it  is  not  required  that  the  plaintiff  shall  be  free  from 
all  negligence  liimself,  or  that  lie  shall  exercise  the  highest  possible  degree 
of  prudence  and  caution,  to  entitle  him  to  recover,  if  it  appear  the  defend- 
ant was  guilty  of  a  higher  degree  of  negligence. 

2.  Same — what  constitutes.  In  an  action  against  a  railroad  company  to 
recover  damages  for  injuries  occasioned  by  the  alleged  negligence  of  the 
defendant's  servants  in  the  manner  of  running  its  trains,  it  appeared  the 
accident  occurred  at  a  road  crossing,  near  a  populous  cit}%  the  party  injured 
attempting  to  cross  the  railway  track  in  a  buggy  which  was  struck  by  the 
passing  train.  The  crossing  was  of  a  dangerous  character,  and  there  was 
evidence  sufficient  for  the  jury  to  find  that  the  servants  of  the  company 
having  the  control  of  the  particular  train  which  did  the  injufy,  were  well 
aware  of  that  fact.  It  was  held,  if  tliis  were  so,  and  there  was  evidence 
tending  to  show  that  they  ran  the  train  without  the  use  of  steam,  upon  a 
down  grade,  in  a  comparatively  noiseless  manner,  and  at  a  rapid  rate  of  speed, 
without  sounding  the  whistle  or  ringing  the  bell  after  they  passed  the 
■whistle  post,  80  rods  from  the  crossing,  when  they  had  every  reason  to  sup- 
pose that  persons  would  be  passing  over  the  track  on  the  highway,  without 
opportunity  of  seeing  the  approaching  train,  then  these  facts  were  suffi- 
cient to  warrant  the  jury  in  inferring  recklessness  of  life  and  limb  on  the 
part  of  such  servants,  and  that  the}'  were  actuated  by  general  malice  and 
criminal  misconduct,  or  very  gross  negligence. 

3.  Railroads — of  their  duty  as  to  tJie  safety  of  road  crossings.  A  rail- 
road company  is  under  the  statutory  duty,  in  the  construction  of  its  road 
across  a  public  highwaj',  to  restore  the  highway  to  its  former  state,  or  in  a 
sufficient  manner  not  to  impair  its  usefulness.  And  if  a  highway  can  be 
restored  in  a  manner  not  to  impair  its  usefulness  only  by  constructing  the 
highway  over  the  railway,  it  is  the  duty  of  the  company  to  so  restore  it, 
and  the  omission  is  a  breach  of  duty. 

4  It  is  not  the  dutj'  of  the  highway  authorities,  but  of  the  railway  com- 
pany, to  give  such  protection  from  peril  caused  by  the  railway  at  highway 
crofisiugs. 
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5.  Instruction — need  not  set  forth  every  eleme?it  of  the  case.  In  such  an 
action,  it  is  not  an  unusual,  nor  is  it  an  objectionable,  practice,  where  the 
plaintiff's  counsel  desires  an  instruction  as  to  the  rnle  of  damages,  to  say- 
to  tlie  jur}''  tiiat,  if  Ihej'  find  from  the  evidence  tliat  thedefendant  is  guilty, 
as  charged  in  the  declaration,  tlieu  the. plaintiff  is  entitled  to  recover,  and 
to  define  the  measure  of  damages. 

6.  Such  a  mode  obviates  the  necessity  of  stating,  and  perhaps  reitera- 
ting, liypolhetically,  each  element  of  the  cause  of  action,  before  coming  to 
the  real  point  in  the  instruction. 

7.  Same — taking  a  case  from  the  jury.  An  instruction  is  properly  re- 
fused which  purports  to  take  the  case,  when  there  is  a  conflict  of  testi- 
mony, away  from  the  jury,  by  telling  them  how  to  find  their  verdict. 

Appeal,  from  the  Circuit  Court  of  Hancock  county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

Messrs.  Browning  &  Bushnell,  for  the  appellant. 

Messrs.  Skinner  &  Marsh,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  is  an  appeal  from  the  judgment  of  the  Adams  circuit 
court,  rendered  in  an  action  brought  under  the  act  of  1853,  by 
appellee,  as  administrator  of  Albert  Y.  Payne,  deceased,  against 
appellant,  to  recover,  for  the  benefit  of  the  next  of  kin  of 
deceased,  the  damages  resulting  from  his  death,  which  M'as 
caused,  as  it  is  alleged,  by  the  wrongful  acts,  neglect  and 
default  of  appellant's  servants. 

The  general  grounds  relied  upon  for  reversal  are:  1st, 
error  in  overruling  appellant's  motion  for  a  new  trial;  2d, 
error  both  as  to  giving  and  refusing  instructions. 

The  first  of  these  grounds  is  narrowed  down,  by  the  argu- 
ment of  appellant's  counsel,  to  a  single  point,  though  that  is 
presented  in  a  double  aspect,  viz :  that,  by  the  uncontradicted 
evidence,  or  the  clear  weiglit  and  preponderance  of  evidence, 
the  deceased  was  himself  guilty  of  gross,  or  at  least  some,  con- 
tributory negligence,  and  in  either  case  there  could  be  no 
recovery. 
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The  doctrine,  that  any  contributory  negligence  by  the  party 
injured,  no  matter  how  slight  "when  con)])ared  Avith  that  of 
the  defendant,  will  defeat  a  recovery,  has  been  repeatedly  repu- 
diated by  this  court,  and  in  no»case  more  directly  than  in  this, 
when  previously  before  us,  on  appeal  from  a  former  judgment. 
a,  B.  cC-  Q.  B.  B.  Co.  V.  Bayne,  49  111.  499. 

But  the  questions  remain  to  be  considered  under  the  first 
head  of  appellant's  argument :  Was  the  deceased  guilty  of 
the  gross  negligence  imputed  to  him  by  counsel?  And  should 
the  new  trial  have  been  granted  ? 

In  seeking  a  solution  of  these  questions,  we  find,  from  the  vol- 
uminous evidence  in  the  case,  and  the  contrariety  of  its  ten- 
dency, that,  notwithstanding  the  eifort  of  appellant's  counsel  to 
narrow  the  question  down  to  a  single  phase,  as  though  it  rested 
upon  the  uncontradicted  testimony  of  credible  witnesses,  we 
must,  nevertheless,  pursue  the  inquiry  upon  the  broad  proposi- 
tion, whether  the  verdict  is  so  clearly  and  manifestly  against  the 
weight  and  preponderance  of  the  evidence  on  the  whole  case, 
as  that  we  should  reverse  for  that  reason.  To  consider  the 
question  of  negligence  on  the  part  of  deceased  apart  and  iso- 
lated from  its  relation  to  that  of  appellant's  servants,  is  to  dis- 
regard the  very  spirit  of  the  rule  by  which  such  cases  must  be 
governed.  See  Galena  &  Chicago  Union  BaUroad  Co.  v.  Jacobs, 
20  111.  478,  for  the  rule  of  this  court,  and  which  it  has  been 
the  intention  to  adhere  to  throughout  the  subsequent  decisions. 

The  injury  occurred  just  at  evening  on  the  14th  day  of 
July,  186G,  about  two  and  a  half  miles  from  the  city  of  Quincy, 
at  a  point  where  a  common  public  road,  leading  from  Quincy 
to  Warsaw,  in  a  northeast  direction,  is  crossed  by  appellant's 
railroad.  At  this  })oint,  which  is  commonly  known  as  the 
'•  Warsaw  Crossing,"  the  highway  runs  due  noith  and  south, 
and  the  railroad  almost  due  east  and  west,  so  that  they  cross 
each  other  nearly  at  right  angles.  The  crossing  is  in  a  hollow 
between  two  hills — that  on  the  north  being  called  Col.  Jami- 
son's Hill,  and  the  one  on  the  south  the  Streeter  Hill.  The 
top  of  the  Streeter  hill  is  about  31  feet  higher  than  the  crossing, 
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the  distance  being  about  480  feet  from  the  top  of  the  liill 
to  the  crossing.  Down  this  hill  the  highway  runs  in  a  cut 
varying  from  about  3  feet  to  7  feet  in  depth,  with  an  ordinary 
rail  fence  some  4  or  5  feet  high  on  top  of  the  embankment  on 
the  east  side  down  to  the  crossing.  The  highway  is  16  feet 
wide  down  to  the  crossing,  and  there  it  is  only  12  feet  wide, 
with  a  culvert  on  each  side  of  it.  East  of  the  crossing  the 
railroad  itself  runs  in  a  cut,  Avhich  is  upwards  of  7  feet  deep 
at  the  crossing,  upwards  of  10  feet  deep  150  feet  east  of  it,  and 
from  that  point  it  gradually  lessens  in  depth  until,  at  the  dis- 
tance of  about  465  feet,  it  runs  out  upon  the  natural  surface. 
About  80  rods  east  of  the  crossing  Avas  the  ordinary  whistle 
post,  and  there  was  no  sign  board  at  or  near  the  crossing,  as 
required  by  statute.  From  Cliola  station,  about  five  and  a 
half  miles  east  of  the  crossing,  all  the  way  to  Quincy,  there  is 
an  easy  down  grade,  so  that  trains  run  from  Cliola  to  Quincy 
without  the  use  of  steam,  and  at  a  rate  of  speed  varying  from 
fifteen  to  twenty-five  miles  per  hour. 

Such,  substantially,  was  the  relative  situation  of  the  War- 
saw road  and  the  railroad,  when  young  Payne,  the  deceased, 
then  being  between  nineteen  and  twenty  years  of  age,  with  a 
steady  horse  attached  to  a  top  buggy,  with  two  lads,  William 
H.  Jones  and  Charles  Letton,  riding  with  him,  came  down  the 
Streeter  hill,  from  the  south,  and  approached  the  crossing. 
Just  before  them  a  man  of  the  name  of  Donohue  was  driving, 
on  a  slow  trot,  with  a  buggy  and  a  lady  in  it,  and  hearing  or 
seeing  no  train,  he  passed  over  the  track,  and  had  gone  the 
distance  of  only  15  or  20  feet  over  it  when  a  freiglit  train  of 
appellant,  from  the  east,  passed  the  crossing  at  a  fust  rate  of 
speed,  and  went  on  without  stopping.  Payne's  horse  Avas  seen 
running  back  up  the  Streeter  hill  with  nothing  but  the  shafts 
of  the  buggy  attached.  The  buggy  was  dashed  into  pieces, 
the  fragments  lying  south  of  track.  Payne  and  Jones  were 
lying  south  of  track  on  the  west  cattle  guard.  The  latter  was 
killed  outright.  Payne  Avas  breathing,  but  had  one  leg 
smashed,  bone  broken  and  flesh  mangled.     He  died  soon  after. 
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Letton  Avas  badly  injured,  but  survived.  From  the  description 
given  of  tlie  accident  by  Long,  who  was  upon  a  load  of  hay  on 
the  Jamison  hill  north,  and  going  south  towards  the  crossing, 
and  having  full  view  of  the  whole  scene,  the  horse  Payne  was 
drivins:  must  have  reached  the  railroad  track  as  the  train  came 
on  to  the  crossing,  and  then  by  suddenly  whirling  around  in 
the  narrow  space  of  12  feet  between  the  cattle  guards,  so  vio- 
lently cramped  the  buggy  as  to  tip  and  throw  it  against  the 
corner  of  some  of  the  passing  cars.  Long  saw  the  boys,  over 
the  engine  or  between  the  cars,  throw  up  their  hands,  and 
immediately  saw  the  horse  running  back  up  the  Streeter  hill. 
This  witness  could  see  the  train  from  his  position,  but  could 
hear  no  bell  or  whistle  or  other  sound  than  the  mere  rumbling 
of  cars;  is  quite  positive  that  the  boys  were  not  driving  fast, 
and  from  their  jjosition,  with  relation  to  Donoliue,  it  is  very 
probable  that  they  Avere  not. 

The  testimony  relied  upon  by  appellant's  counsel,  as  show- 
ing negligence  on  the  part  of  deceased,  is  the  deposition  of 
one  Truman  Streeter,  taken  in  the  State  of  Missouri.  He  tes- 
tifies, in  substance,  that  at  the  time  in  question  he  had  started 
to  go  south  to  Quincy,  and  when  about  three  rods  south  of  the 
Streeter  hill,  the  boys  passed  him  going  north  in  a  top  buggy, 
the  top  being  up,  and,  he  says,  the  lines  hooked  up  in  the  top; 
that  the  horse  was  going  on  a  fast  trot;  the  boys  laughing  and 
"cutting  up,  and  seemed  to  be  having  a  good  time;"  that  he 
spoke  to  Jones,  the  only  one  of  them  he  knew;  that  Jones 
turned  his  liead  and  said  '^Now  we  go."  Just  then  witness 
heard  tlie  bell  ring  on  the  freight  train;  he  could  see  the  train  ; 
there  was  a  space  right  then,  he  said,  of  two  or  three  rods 
through  which  the  train  could,  at  a  certain  point,  be  seen.  He 
saw  it  at  whistle  post  at  that  time,  and  halloed  to  the  boys 
that  the  train  was  coming,  and  to  look  out.  He  did  not  think 
they  heard  him.  He  kept  right  on  south,  and  Avhen  he  had 
gone  only  three  or  lour  rods,  saw  the  horse  come  running  over 
the  hill  with  the  shafts  attached  to  him. 
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A  critical  examination  of  the  evidence  shows  that  the  testi- 
mony of  this  Avitness  is  in  direct  conflict  with  the  circumstan- 
ces detailed  by  Long  and  Donohue,  who  were  directly  on  the 
spot,  or  in  full  view  of  the  accident. 

The  story  of  Truman  Streeter  is  of  so  improbable  a  charac- 
ter, so  much  against  the  instincts  of  human  nature  and  the 
presumptions  arising  therefrom,  as  to  require  the  most  reliable 
evidence  of  its  truth,  before  it  could  receive  the  credence  of  a 
sensible  jury. 

Payne,  the  counsel  say,  was  familiar  with  the  place.  But 
he  was  a  young  man  between  nineteen  and  twenty  years  of  age; 
was  shown  to  possess  good  ordinary  abilities,  and  to  be  of  good 
habits.  The  crossing  was  at  the  foot  of  a  steep  hill,  Avas  only 
12  feet  wide,  with  culverts,  or  cattle  guards,  on  either  side. 
It  is  even  assumed  that  they  saw  the  train  coming,  or  had 
ample  warning  of  its  approach ;  that,  nevertheless,  with  lines 
out  of  reach,  fastened  at  the  top  of  the  buggy,  and  with  a 
shout  "Xow  we  go,"  they  went  "dashing  down  the  hill,"  in 
the  language  of  counsel,  ''and  ran  into  the  train.  "  This  could 
not  be  true  as  to  a  person  of  Payne's  age,  discretion  and  abil- 
ity, without  imputing  to  him  a  motive  of  self-destruction,  and 
a  majority  of  the  court  are  of  the  opinion  that  the  jury  were 
warranted  in  finding  against  this  theory,  upon  the  whole 
evidence  before  them. 

The  fair  deduction  from  the  evidence  is,  that  Payne's  buggy 
followed  close  upon  Donohue,  who  had  got  only  15  or  20  feet 
over  the  track  when  the  train  came  along.  It  is  also  a  fair 
conclusion  from  the  evidence  that,  though  the  bell  may  have 
been  rung  at  or  a  little  east  of  the  whistle  post,  yet,  that  as 
the  train  approached  the  crossing  from  the  post,  no  bell  was 
rung  or  whistle  sounded.  Donohue  heard  none.  Long,  who 
■was  near  to  the  scene  and  an  eye-witness  of  the  accident  in  its 
main  features,  testifies  that  the  bell  was  not  rung  or  the 
whistle  sounded,  that  no  steam  was  used  and  all  the  sound 
heard  was  the  rumbling  which  cars  would  naturally  make  in 
running  at  a  fast  rate  of  speed  upon   a  down  grade  without 
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steam.  Various  other  witnesses  testify  the  same  way.  It  may 
be,  and  probably  is,  true,  that  deceased,  following  after  Dono- 
hue's  buggy,  did  not  sto])  as  he  a])proached  the  crossing,  to 
either  look  or  listen.  This  may  have  been  negligence,  but 
whether  it  was  such  as  should  defeat  the  recovery,  was  for  the 
jury  to  determine,  upon  its  comparison  with  that  of  appel- 
lant's servants. 

This  crossiuff,  when  considered  with  all  the  circumstances 
of  the  situation  of  the  highway  and  railroad,  must  have  been 
deemed  by  the  jury  to  have  been  of  a  most  dangerous  char- 
acter. No  man  of  ordinary  sense  could  consider  its  circum- 
stances without  arriving  at  that  conclusion.  The  company 
was  under  the  statutory  duty  to  restore  the  highway  to  its 
former  state,  or  in  a  sufficient  manner  not  to  impair  its  use- 
fulness. Stat.  1849,  p.  24.  The  peril  of  the  crossing  could 
have  been  avoided  by  the  railway  going  under  the  highway, 
or,  in  other  words,  constructing  the  highway  over  the  railway. 
If  the  highway  could  be  restored  in  a  manner  not  to  impair 
its  usefulness  only  in  that  way,  it  was  the  duty  of  the  com- 
pany to  so  restore  it,  and  the  omission  was  a  breach  of  duty. 
It  failed  in  its  statutory  obligation.  It  was  not  the  duty  of 
the  highway  authorities,  but  of  the  railroad  company,  to  give 
this  protection  from  the  peril  caused  by  the  railroad. 

The  circumstances  were  all  before  the  jury.  The  crossing 
was  only  two  miles  and  a  half  from  a  populous  city;  was  upon 
an  old,  much  traveled  highway,  which  was  situated,  with  ref- 
erence to  the  intersection  of  the  railroad,  as  before  detailed. 
Persons  driving  north  upon  the  highway,  and  especially  at  that 
time  of  year,  had  very  little,  if  any,  opportunity  of  seeing  a 
train  approaching  from  the  east,  by  the  use  of  particular  cau- 
tion. By  reason  of  the  descending  grade,  trains  came  gliding 
down  through  the  cut  east  of  the  crossing  without  the  use  of 
steam,  and  almost  noiselessly,  except  a  rumbling  sound  which 
couhl  be  heard  with  difficulty  by  one  driving  or  riding  in  a 
vehicle  ujion  the  highway,  so  that  the  traveler  on  the  highway 
was  subject  to  imminent  peril,  and  was  almost  wholly  dependent 
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upon  the  servants  of  the  company  performing  the  statutory 
duty  of  ringing  the  bell  or  sounding  the  whistle,  for  any 
warning  against  that  peril. 

The  company  is  chargeable  with  notice  of  all  the  perilous 
circumstances  of  a  crossing  constructed  by  itself.  There  was 
no  sign  board  there  to  give  warning,  as  required  by  statute. 
There  was  evidence  sufficient  for  the  jury  to  find  that  the  ser- 
vants of  the  company  having  the  control  of  the  particular 
train  that  did  the  injury  were  well  aware  of  the  dangerous 
character  of  the  crossing.  If  this  were  so,  and  there  is  evi- 
dence tending  to  show  that  they  ran  the  train  without  the  use 
of  steam  down  this  grade  in  a  comparatively  noiseless  manner 
and  at  a  rapid  rate  of  speed,  without  sounding  the  whistle  or 
ringing  the  bell  after  they  passed  the  whistle  post,  80  rods  east 
of  the  crossing,  when  they  had  every  reason  to  suppose  that 
persons  would  be  passing  over  th(i  track  on  the  highway  with- 
out opportunity  of  seeing  the  approaching  train,  then  these 
facts  were  sufficient  to  warrant  the  jury  in  inferring  reckless- 
ness of  life  and  limb  on  the  part  of  such  servants,  and  that 
they  were  actuated  by  general  malice  and  criminal  miscon- 
duct, or  very  gross  negligence. 

It  is  the  opinion  of  a  majority  of  the  court,  that  there  was 
evidence  strongly  tending  in  that  direction,  and  that  the  ver- 
dict of  the  jury  so  finding,  and  that  the  negligence  of  the 
deceased  was  slight  when  compared  with  that  of  the  company 
and  its  servants,  and  that  the  negligence  of  the  latter  was 
gross,  is  not  so  against  the  clear  weight  and  preponderance  of 
the  evidence  as  to  justify  this  court  in  disturbing  it. 

The  only  instruction  given  on  behalf  of  appellee,  which  is 
complained  of,  is  the  fifth,  and  is  as  follows : 

"If  the  jury  should  find  from  the  evidence  that  the  defend- 
ant is  guilty  of  the  wrongful  act,  neglect  or  default,  as  charged 
in  the  plaintiff's  declaration,  and  that  the  same  resulted  in  the 
death  of  Albert  Y.  Payne,  then  the  plaintiff  is  entitled  to 
recover  in  this  action,  for  the  benefit  of  the  next  of  kin  of  such 
deceased,  such   damages   as   the  jury  may  deem,   from  the 
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evidence  and  proofs,  a  fair  and  just  compensation,  with  refer- 
ence to  the  pecuniary  injuries  resulting  from  such  death,  to 
such  next  of  kin,  not  exceeding  $5000." 

The  point  of  this  instruction  is  the  measure  of  damages,  and 
in  this  respect  is  entirely  correct.  But  appellant's  counsel 
insists  tliat  it  is  wrong  because  it  withdraws  from  the  jury  all 
consideration  of  the  conduct  of  deceased. 

We  do  not  think  the  instruction  obnoxious  to  criticism,  as 
claimed.  It  is  not  an  unusual,  nor  is  it  an  objectionable,  prac- 
tice, where  plaintiff's  counsel  desire  an  instruction  as  to  the 
rule  of  damages,  to  say  to  the  jury  that,  if  they  find  from  the 
evidence  that  the  defendant  is  guilty,  as  charged  in  the  decla- 
ration, then  the  plaintiff  is  entitled  to  recover,  and  to  define 
the  measure  of  damages.  Such  a  mode  obviates  the  necessity 
of  stating,  and  perhaps  reiterating,  hypothetically,  each  element 
of  the  cause  of  action,  before  coming  to  the  real  point  of  the 
instruction. 

The  declaration  here  alleges  that  the  death  of  Albert  Y. 
Payne  was  caused  by  the  wrongful  acts,  neglect  and  default  of 
defendant's  servants,  while  he  was  exercising  due  care. 

The  thirteenth  instruction  asked  for  on  behalf  of  appellant 
was  propei'ly  refused,  because  it  purported  to  take  the  case, 
when  there  was  a  conflict  of  testimonv,  away  from  the  jury, 
by  telling  them  that  no  evidence  had  been  given  to  the  jury 
on  the  trial,  tending  to  show  that  the  deceased,  Albert  Y.  Payne, 
took  any  precaution,  or  used  any  care  or  diligence,  to  avoid  the 
accident,  and  that  it  was  their  duty,  in  view  of  all  the  evidence 
in  the  case,  to  find  a  verdict  for  the  defendant. 

All  of  the  other  instructions  asked  on  behalf  of  the  defend- 
ant, and  refused,  were  substantially  embraced  in  those  which 
were  given.  We  think  the  law  was  laid  down  most  favorably 
for  the  defendant,  and  to  the  fullest  extent  to  which  it  was 
entitled. 

It  is  the  opinion  of  a  majority  of  the  court  that  there  is  no 
substantial  error  in  this  record,  and  that  the  judgment  of  the 
court  below  should  be  affirmed.  Judgment  affirmed. 
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ABANDONMENT. 
Abandonment  op  homestead.    See  HOMESTEAD,  2,  3,  4. 

ABATEMENT. 

Waiver  of  plea  in  abatement. 

A  pk-a  ill  bar  filed  in  a  cause,  will  operate  as  a  waiver  of  a  plea  in 
abatement  previously  filed.     Lindsay  v.  Stuart,  491. 

ACCOUNT  STATED. 
Count  thereon. 

Wliat  will  support  it.     See  PLEADING  AND  EVIDENCE,  14. 

ACTIONS. 
For  services,  ■when  no  charge  was  intended. 

1.  In  an  action  to  recover  for  work  and  labor,  it  appeared  the  plain- 
tiff was  the  sister-in-law  of  the  defendant,  and  made  her  home  at  his 
house,  and  it  was  Md,  that,  if  she  did  not  intend  to  charge  for  what 
services  she  rendered  in  the  family,  but  regarded  the  same  as  a  dona* 
tiou,  or  an  equivalent  for  living  at  defendant's  house,  she  could  not 
recover  therefor.     Broughton  v.  Smart,  440. 

To  recover  a  penalty. 

2.  WhetJier  civU  or  criminal.  It  has  been  held  that  a  proceeding  to 
collect  a  penalty  for  the  violation  of  a  town  ordinance  is  a  civil  suit- 
that  such  a  penalty  can  not  be  recovered  in  any  criminal  proceeding. 
Iloyer  et  al.  v.  Town  of  Mascoutah,  137. 

8.  WJiere  offense  charged  is  assault  and  battery.  Where  it  is  sought 
to  recover  such  a  penalty,  the  fact  that  the  offense  charged  is  assault 
and  battery,  does  not  change  the  character  of  the  proceeding.  The 
town  only  acquires  jurisdiction  because  the  offense  is  prohibited  by 
ordinance.    Ibid.  137. 

As  to  the  rsE  op  one's  own  property. 

4  To  tlie  injury  of  the  property  of  another.  In  an  action  to  recover 
for  injury  to  the  plaintiff's  dwelling  house,  resulting  from  dust,  etc, 
thrown  thereon  from  the  defendant's  flouring  mill,  it  is  not  error  to 
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instruct,  for  the  defendant,  that  a  man  has  the  right  to  erect  a  mill  in 
a  proper  place,  and  to  run  and  use  it  in  a  proper  manner,  and  that  it 
is  not  the  policy  of  the  law  to  hamper  and  retard,  but  to  foster,  such 
propertj'  in  its  proper  and  legitimate  use;  and  that  if  the  mill  was 
iu  a  proper  place,  used  and  operated  in  a  proper  manner,  without  ma- 
terial injury  to  plaintiffs  reversionary  interest,  then  the  jury  should 
find  for  tlie  defendant.     Cooper  v.  Randall  et  al.  317. 

5.  Nor  is  it  error,  in  such  case,  to  instruct  that  the  law  does  not  give 
damages  for  every  inconvenience  or  interruption  of  the  rights  of 
another.  That  there  are  annoyances  which,  by  the  nature  and  condi- 
tion of  society,  must  accrue  to  property  of  individuals,  which  do  not 
in  themselves  create  a  legal  liability.  But  the  injury  for  which  the 
law  gives  damages  must  be  real,  and  not  imaginary,  and  not  whimsi- 
cal; it  must  be  real,  and  not  simply  inconvenience  or  trifling  interrup- 
tion.   Ibid.  317. 

Remedies  against  married  women. 

Upon  contracts  in  respect  to  their  separate  property — whether  at  law  ot 

in  equity.     See  MARRIED   WOMEN,  1,  2,  3,  4. 
For  injury  to  a  reversionary  interest.     See  REVERSIONARY 

INTEREST,  1. 
Action  of  trover.     Whetlier  it  will  lie.     See  TROVER,  1,  2. 

Remote  and  proximate  cause. 

Liability  for  negligence,  in  respect  thereto.  See  NEGLIGENCE,  7 
toll. 

ADJOURNMENT. 
Adjournment  of  sheriff's  sale.    See  SALES,  3,  4. 

ADMINISTRATION  OF  ESTATES. 

Of  a  second  or  additional  administrator's  bond. 

1.  Liability  tJiereon.  An  administrator,  aft('r  having  given  the  usual 
bond  required,  gave  a  second  or  additional  bond,  not,  however,  on  the 
application  of  the  sureties  in  the  first  bond,  under  the  79th  section  of 
the  statute,  but  to  furnish  security  for  his  oflicial  conduct  satisfactory 
to  the  probate  court.  The  second  bond  did  not,  by  its  terms,  relate 
back  to  the  granting  of  the  administration.  Its  conditions  were  iden- 
tical with  those  of  an  ordinary  administrator's  bond,  except  that, 
after  describing  the  principal  in  the  bond,  as  administrator  of  the 
"goods  and  chattels,  rights  and  credits"  of  the  deceased,  he  is  required 
to  make  an  inventory  merely  of  the  "  rights  and  credits"  which  should 
come  to  his  hands,  leaving  (mt  the  words  "goods  and  chattels."  The 
effect  of  this  was  that  when,  iu  a  subsequent  part  of  the  conditions  of 
the  bond,  the  administrator  was  required  to  deliver  and  pay  over  to 
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the  persons  entitled  thereto,  "all  the  rest  of  said  goods  and  chattels,** 
the  words  "  said  goods  and  chattels"  should  be  referred  to  all  the  goods 
and  chattels  Avhich  had  come  to  the  hands  of  the  administrator,  and 
not  merely  to  those  coming  to  his  hands  after  the  giving  of  the  bond. 
Pinkstaff  et  al.  v.  The  People,  use,  etc.,  148. 

3.  If  the  more  specific  conditions  in  the  bond  would  not  be  suffi- 
cient, the  general  one  that  he  was  to  "do  and  perform  all  other  acts 
which  may  be  at  any  time  required  of  liim  by  law,"  would  require 
him  to  pay  over  to  the  guardian  whatever  might  be  due  the  heirs. 
Ibid.  148. 

3.  So,  where  the  administrator  had  misapplied  the  funds  of  the 
estate  before  the  second  bond  was  given,  bj'  appropriating  them  to  liis 
own  use,  the  sureties  on  such  bond  would  be  liable  to  the  guardian  of 
the  heirs  f?>r  such  portion  of  the  money  as  he  was  entitled  to  in  that 
capacity;  and  this,  even  if  the  sureties  were  only  liable  for  breaches 
occurring  after  its  execution,  because  the  gravamen  of  the  action  would 
be,  not  the  prior  misapplication,  but  the  failure  to  pay  over.  IbidL 
148. 

4.  Nor  is  it  necessary,  in  such  case,  that  the  first  bond  should  be 
exhausted,  before  resort  could  be  liad  to  the  second.  The  first  bond 
continued  in  force,  and  was  as  obligatorj'  upon  its  makers  as  if  the  sec- 
ond had  never  been  given;  but  a  creditor,  or  other  person  interested 
in  the  estate,  has  his  election  upon  which  to  sue,  if  the  mal-admiuistra- 
tiou  for  which  suit  is  brought,  would  be  a  breach  of  both  bonds.  Ibid. 
148. 

Giving  an  additional  bond. 

5.  By  an  mbninistrator — effect  thereof  as  to  sureties  on  the  original  bond. 
See  SURETIES,  6. 

Two  YEARS   LIMITATION. 

6.  Of  the  judgment.  Where  a  claim  against  an  estate  was  not  filed 
until  after  the  expiration  of  two  years  from  granting  the  letters,  the 
judgment  therefor  can  only  be  paid  out  of  subsequently  discovered  as- 
sets, and  wliich  had  not  been  inventoried  and  accounted  for;  and  in 
that  regard,  tlie  judgment  should  be  special,  and  not  general.  Bus- 
sell  V.  Hubbard  et  al.  335. 

Extent  op  recovery. 

7.  Can  not  exceed  the  account  fled.  Where  a  party  presents  an  ac- 
count against  an  estate,  he  is  limited  in  his  recovery  by  the  amount 
claimeil,  as  much  as  a  plaintiff  is  by  the  nd  damnum  in  his  declaration^ 
Ibid.  335. 

35— 59th  III. 
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Sale  of  mortgaged  lands  to  tat  debts. 

8.  W/iei'e  a  part  of  niortgaged  pretnises  are  sold  by  the  administrator — 
disposition  to  be  made  of  a  surplus  fund  in  his  hands.  See  MORTGA- 
GES, 6. 

Creditou's  bill,. 

9.  Whet/ier  it  icill  lie  against  the  lieirs  of  a  deceased  debtor,  and  herein^ 
of  the  character  of  the  creditor's  lien  on  the  real  estate.  See  CIIAN- 
CERY,  3,  4,  5. 

Judgment  on  administrator's  bond. 

10.  Need  not  be  for  tlie,  full  penalty  of  the  bond.  See  JUDG- 
MENTS, 3. 

Of  costs. 

11.  Against  an  estate — iclten  recoverable.     See  COSTS,  1. 

12.  Against  an  auministrator  personally.     Same  title,  2. 
ADMISSIONS.     See  EVIDENCE,  4  to  7. 

APFIDAVnS. 

In  garnishee  proceedings. 

Before  whom  affidavits  may  be  sworn  to.    See  GARNISHMENT,  2. 

AGENCY. 

Duration  op  an  agency. 

1.  Construction  of  a  particular  contract.  A  entered  into  a  written 
agreement  with  B,  by  which  the  former  was  constituted  the  agent  of 
the  latter  for  the  sale  of  certain  machines.  The  oul}'  provision  in  re- 
gard to  tlie  duration  of  the  agency  was  as  follows:  Said  B,  in  consid- 
eration of  the  faithful  performance,  by  the  said  A,  of  the  obligations  by 
him  hereinafter  assumed,  agrees  to  furnish  the  said  A  such  number  of 
machines  as  the  said  A  may  be  able  to  sell,  as  his  agent,  prior  to  October 
1st,  1867 :  Held,  by  areasonable  construction  of  the  agreement,  the  agen- 
cy continued  only  until  the  1st  of  October,  1867,  and  the  sureties  on  a 
bond,  executed  by  A,  to  secure  the  faithful  performance  of  his  duties 
as  such  agent,  conditioned  that  he  would  justl}'  and  fairl}'  account  for 
and  pay  over  all  moneys,  notes,  etc.,  received  b}'  him  for  such  machines 
as  might  come  to  his  hands  as  such  agent,  were  bound  only  for  a  fail- 
ure on  the  part  of  A  to  account  for  machines  received  by  him  prior 
to  that  date.     Oundlach  et  al.  v.  Fislier  et  al.  172. 

Authority  of  special  agent. 

2.  Uow  far  lie  may  bind  his  principal.  A  special  agent's  authority 
is  that  wliich  is  given  by  the  terms  of  his  appointment,  or  that  with 
which  ho  is  apparently  clothed  by  the  character  in  which  he  is  held 
out  to  the  world,  although  not  strictly  within  his  commission,  and 
whatever  is  done  under  au  authority  thus  manifested,  is  within  the 
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authority,  and  the  principal  is  bound  for  that  reason.  He  is  equally 
bound  by  the  authority  whicli  he  actuall}' gives,  and  by  that  which  by 
his  own  acts  he  appears  to  give.  The  principal  is  responsible  for  the 
appearance  of  authority.  Smith  v.  Board  of  Supervisors  of  Peoria 
County,  413. 

3.  When  one  of  two  innoceut  persons  must  suffer  by  the  act  of  a 
third  person,  he  who  lias  enabled  such  person  to  occasion  the  loss, 
must  sustain  it.    Ibid.  413. 

4  Although  an  agent's  authority  may  be  special  and  limited,  j'et, 
if  the  principal  permits  such  agent  to  advertise  his  name  as  agent  gen- 
erally, without  noting  such  limitation,  and  the  agent  acts  outside  of 
his  authority,  the  principal  will  be  bound  thereby,  unless  the  party 
with  whom  he  deals  had  notice  of  the  limitation.  St.  Louis  &  Mem- 
pliis  Packet  Co.  v.  Parker,  33. 

Ratification  bt  PRiNciPAii. 

5.  Although  the  act  of  an  agent,  outside  of  the  scope  of  such 
agent's  authority,  is  not  binding  upon  his  principal,  yet  the  principal 
may  ratify  such  act  and  thus  render  it  obligatory  upon  him.    Ibid.  33. 

Warranty  by  an  agent. 

6.  W/tetJisr  the  principal  is  bound.  An  agent,  acting  under  a  gener- 
al authority  from  his  principal  to  make  the  sale,  sold  to  another  two 
mules,  and  the  principal  subsequently  ratified  the  sale  by  accepting 
from  the  agent  the  note  given  for  the  purchase  money:  Held,  the 
principal  was  bound  by  any  warranty  of  the  agent,  to  the  purchaser, 
in  regard  to  the  soundness  of  the  mules.     Cochran  v.  Chitwood  et  al.  53. 

Agent  must  account  for  profits. 

7.  An  agent  must  not  put  himself,  during  the  continuance  of  his 
agency,  in  a  position  adverse  to  that  of  his  principal.  To  the  latter 
belongs  the  exercise  of  all  the  skill,  ability  and  industry  of  the  agent. 
Cottom  V.  HoUiday,  176. 

8.  If  a  party  employ  an  agent  to  make  a  purchase  of  land,  he  13 
entitled  to  all  the  skill,  ability  and  industry  of  such  agent  to  make  the 
purchase  on  the  best  terms  that  can  be  had,  and  is  entitled  to  the  prop 

•erty  at  the  price  which  the  agent  pa3's.  The  agent  can  not  avail  him- 
self of  any  advantage  his  position  may  give,  to  speculate  off  his  prinr 
cipaL  All  the  profits  or  advantages  gained  in  the  transaction  belong 
to  the  principal.  An  agent  is  not  permitted,  without  the  assent  of  his 
principal,  to  acquire  an  interest  in  the  subject  matter  of  the  agency, 
adverse  to  that  of  his  principal.    Ibid.  176. 

9.  If  an  agent  make  any  profits  in  the  case  of  his  agency,  by  any 
concealed  management  in  either  buying  or  selling,  or  other  transaction 
on  account  of-  his  principal,  the  profits  will  belong  exclusively  to  the 
principal.     Ibid.  176. 


548  INDEX. 

AGENCY.     Continued. 
When  one  is  agent  of  both  parties. 

10.  Liability  uhen  acting  as  agent  for  both  buyer  and  seller,  and  of 
tJierig^Us  of  tlie  buyer  in  such  case.  AVliile  a  person  cau  not  properly 
be  the  agent  of  both  parties,  buyer  and  seller,  yet  if  he  accepts  the 
position  of  agent  for  the  buyer,  without  disclosing  the  fact  that  he  i» 
agent  for  the  seller,  he  cau  not  afterwards  repudiate  sucii  position  to 
siiield  liimseif  from  liability  to  the  buyer,  on  the  ground  that  be  was 
agent  for  the  seller.  Having  assumed  the  relation  of  agent  for  the 
buyer,  he  must  be  held  to  a  strict  performance  of  the  duties,  and  to  all 
the  liabilities  the  relation  imposes.     Cottom  v.  EoUiday,  176. 

11.  Though  the  buyer  may,  in  a  proper  case,  repudiate  the  acts  of 
the  agent,  upon  the  ground  tliat  he  was  the  agent  of  the  seller,  and 
did  not  disclose  the  fact.    Ibid.  170. 

Principal  and  surety. 

Agency  of  the  former  in  the  delivery  of  a  bond  executed  by  tJie  surety. 
on  conditions.     See  SURETY,  1. 

ALLEGATIONS  AND  PROOFS.     See  PLEADING  AND  EVIDENCE. 

1  to  9. 

ALTERATION. 
Alteration  of  contracts. 

By  filing  blajiks.     See  CONTRACTS,  7,  8. 

AMENDMENTS. 
Amendment  op  decree  in  cnANCERY. 

1.  Within  what  time  it  may  be  made.  Generally,  after  the  lapse  of 
the  term  at  which  a  final  decree  is  entered  in  a  chancery  proceeding, 
alterations  or  amendments  thereto,  upon  motion,  are  not  allowed. 
Lilly  et  al.  v.  Shaw  et  al.  72. 

2.  The  exceptions  to  this  rule  are  substantially  the  same  as  in  cases 
of  judgments  at  law,  and  are  confined  to  mere  clerical  errors,  or  of 
form,  or  in  respect  to  matters  quite  of  course.    Ibid.  72. 

3.  As  to  taxing  attorney's  fees  as  costs.  So,  in  a  proceeding  bj'  bill 
in  chancery  for  the  assignment  of  dower  in  certain  premises,  and  for 
parlilion  thereof,  after  final  decree,  covering  tlie  entire  subject  matter 
of  the  suit,  and  tiie  question  of  costs,  determining  tlie  proportion  each 
parly  was  to  pay,  it  was  Jidd  incompetent  for  the  court,  upon  motion 
at  a  subsequent  term,  to  so  alter  the  decree  as  to  make  an  allowance 
for  the  fees  of  counsel,  autliorized  by  the  act  of  1869  to  be  taxed  a*^ 
costs  in  suits  for  partition  where  the  proceedings  are  amicable, 
Ibid.  72. 
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AMENDMENTS.     Continued. 

Making  nkw  pakties  in  chancery. 

4.  Necessity  of  amending  bill  for  tliat  purpose.     See  PAKTIES,  2, 3. 

Amendment  of  appeal  bond. 

5.  If  tlie  appeal  boud  given  on  an  appeal  from  the  judjrment  of  a 
justice  of  tlie  peace  in  a  suit  to  recover  tiie  penalty  for  a  violation  of 
a  town  ordinance,  should  be  found  to  be  defective,  il  is  llie  dut}'  of  tho 
circuit  court  to  allow  amendments,  as  in  civil  cases.  Jloyer  et  al.  y. 
Town  of  Mascoutah,  137. 

APPEALS. 
FnoM  a  judgment  in  respect  to  a  penalty. 

1.  An  appeal  from  the  judsrment  of  a  justice  of  the  peace  in  a  suit 
to  recover  a  penalty  for  tiie  violation  of  a  town  ordinance,  must  be  al- 
lowed and  perfected  under  the  provisions  of  the  statute  allowing  ap- 
peals in  civil  cases.     Ibid.  137. 

Appeals  from  justice  op  the  peace. 

2.  By  one  of  two  defendants.  One  of  two  defendants  against  whom 
a  judgment  had  been  rendered,  in  a  justice's  court,  took  an  appeal 
therefrom  to  the  circuit  court,  and  without  an}'  summons  having  been 
issued  to  bring  in  the  other  defendant,  or  his  appearance  having  been 
entered,  the  circuit  court  at  the  next  term  thereof,  after  such  appeal 
was  perfected,  upon  the  motion  of  the  party  who  recovered  the  judg- 
ment, dismissed  the  appeal  with  a  procedendo  and  rendered  judgment 
against  both  defendants  "for  damages  in  the  delay  in  taking  said  ap- 
peal" and  for  costs:  Jleld,  that  this  was  error,  the  circuit  court  having 
no  jurisdiction,  under  the  statute,  to  render  judgment  against  tiie  de- 
fendant not  joining  in  the  appeal,  without  summons  issued  against 
him,  notifying  him  of  such  appeal  and  requiring  him  to  appear,  etc., 
to  be  served  as  other  process  issued  in  appeal  cases,  and  if  the  sum- 
mons be  returned  not  found,  the  cause,  at  tiie  first  term,  to  stand  con- 
tinued, but  at  the  second  term  shall  be  tried — when  tiie  court  would 
have  power  to  render  the  same  judgment  as  tliougli  both  defendants 
had  joined  in  the  appeal.     Walter  ei  al.  v.  Bierman,  186. 

Fkom  county  courts,  in  respect  to  roads. 

3.  Whether  appeal  will  lie.  In  counties  not  under  township  organi* 
zation,  the  county  courts  have  the  discretionaiy  power  to  locate  and 
establish  public  roads.  They  are  made  tlie  judges  of  the  pul)lic  ne- 
cessity of  such  roads,  and  tiiis  discretion,  wlien  once  exercised,  is  not 
subject  to  review  by  the  circuit  court.  Tlie  statute  gives  no  appeal 
from  sucli  cases  except  upon  a  final  order  directing  the  road  to  be 
opened  after  the  damages  have  been  assessed.  lioosa  v.  Henderson 
County.,  440.  ' 
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APPEALS.     Fkom  county  couuts,  in  respect  to  koads.     Continued. 

4.  Of  the  hearing  in  tJie  circuit  court.  Ou  the  coming  in  of  tlie  re- 
port of  the  commissioners,  of  tiie  assessment  of  damages  and  its  con- 
firmation, and  the  final  order  for  the  opening  of  tlie  road,  the  statute 
gives  the  party  the  riglit  to  appeal  to  tlie  circuit  court,  where,  on  the 
hearing  in  tliat  court,  the  regularity  of  the  proceedings  in  the  county 
court  may  be  questioned,  as  well  as  the  assessment  of  damages.  If 
such  proceedings  are  irregular  they  will  be  reversed,  and  the  county 
court  will  proceed  de  novo;  but  if  correct,  then  tlie  question  to  be  tried 
on  the  appeal  is,  as  to  the  damages.      Boosa  v.  Henderson  County,  446. 

5.  Where  a  party  appeals  from  the  final  order  approving  the  report 
of  damages  sustained  by  property  owners,  tiie  party  may  introduce  any 
legitimate  evidence  to  show  tlie  extent  of  such  damages.  But  where 
an  appeal  is  prayed  and  perfected  in  such  case,  before  the  damages  are 
assessed  and  the  road  ordered  to  be  opened,  the  appeal  is  premature, 
and  the  circuit  court  lias  no  jurisdiction,  original  or  appellate,  in  such 
a  case,  to  liear  evidence  aud  assess  damages.     Ibid.  446. 

6.  Appeal  prematurely  taken — effect  of  judgment.  Where  an  appeal 
in  sucli  a  case  is  thus  taken,  wlien  none  is  given  or  allowed,  and  the 
circuit  court  proceeds  to  try  the  case,  and  judgment  is  rendered  against 
the  party  appealing,  for  costs,  tlie  judgment  would  constitute  no  bar 
to  his  riglits  in  tiie  premises,  and  such  judgment  may  be  regarded  as» 
in  effect,  but  a  dismissal  of  the  appeal.     Ibid.  446. 

APPEALS  AND  WRITS  OF  ERROR. 

WkIT  of  EUUOll  TO  A  COUNTY   COURT. 

Whether  it  will  lie.  A  writ  of  error  will  not  lie  from  this  court  to 
a  county  court  to  bring  in  review  an  order  of  tliat  court  removing  a 
party  from  his  office  of  administrator  of  an  estate,  and  requiring  him  to 
pay  over  a  sum  of  money  found  to  be  due  the  estate.  FrausY.  Tli6 
PeopU,  437. 

APPEAL  BONDS. 

Of  TiiEiii  AMENDMENT.     See  AMENDMENTS,  5. 

ASSESSMENT  OF  DAMAGES. 

On  dissolution  of  injunctions.     See  INJUNCTIONS,  7,  8. 
For  uionT  op  way  for  a  railroad. 

WlMt  are  pi'oper  subjects  therefor.     See  RIGHT  OF  WAY,  5  to  a 

ASSESSMENTS,  SPECIAL.    S-e  SPECIAL  ASSESSMENTS. 
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ASSIGNMENT. 
Proof  op  assignment — wnE-rnEE  NECESSAnT. 

1.  At  the  common  hue.  At  llie  common  law,  in  an  action  on  a  prom- 
issory note  by  an  assignee  tliereof  against  the  maker,  tlie  plaintiff  is 
required  to  prove  tliat  the  indorsement  was  made  by  the  person  by 
whom  it  purports  to  have  been  made,  and  where  the  indorsement  is 
special,  tiiat  the  indorsee  is  the  person  described  in  it.  Hall  v.  Free- 
man, 55. 

2.  Mode  of  proof.  Though,  when  the  handwriting  of  the  indorser 
is  proved,  possession  of  the  note  miglit  be  prima  facie  evidence  of 
ownership.     Ibid.  55. 

3.  Under  the  statute.  Tiie  59lh  section  of  the  Practice  Act  (R.  S. 
421),  which  declares  lliat,  "in  actions  upon  bonds,  notes,  and  all  other 
writings  made  assignable  by  law,  in  tlie  name  of  tiie  assignee,  the 
plaintiff  shall  not  be  hold  bound  to  prove  the  assignment  or  the  signa- 
ture of  any  assignor,  unless  the  fact  of  assignment  be  put  in  issue  by 
plea,  verified  by  tiie  affidavit  of  tiie  defendant,  or  some  ci'edible  per- 
son, stating  that  he  believes  the  facts  stated  in  the  plea  are  true,"  does 
not  apply,  unless  the  plaintiff  declares  specially  upon  the  instrument. 
Ibid.  55. 

Injunction  bond. 

4.  An  injunction  bond  is  not  assignable  at  law.  Safford  v.  Miller 
et  al.  205. 

Covenant  against  incumbrances. 

5.  May  he  sued  upon  by  a  remote  grantee.  See  COVENANTS  FOR 
TITLE,  1. 

ASSUMPSIT. 

■Whether  the  action  wiiiii  lie. 

Remedy  where  one  purchases  land  and  another  takes  the  title.  If  a  per- 
son purchases  land,  and  another  takes  the  title  in  his  own  name,  tho 
real  owner,  it  may  be,  may  liave  a  claim  in  equit}'  to  recover  the  land, 
but  tile  nature  of  tlie  claim  in  tliat  regard  can  not  be  investigated  in 
an  action  of  assumpsit.    Broughton  v.  Smart,  440. 

ATTACHMENT. 

"WnETnER  IT  WILL  LIE. 

Upon  a  judgment  in  the  same  court.  A  suit  by  attachment  will  lie 
upon  a  judgment  recovered  in  the  same  court  in  wliicli  the  suit  is 
brought,  and  this  alihongh  the  plaintiff  is  entilled  to  execution  upon 
the  judgment  at  the  lime  of  issuing  llie  writ.  An  indebtedness  upon 
a  judgment  comes  clearly  within  tlie  meaning  of  the  first  section  of 
the  attachment  act.     Young  v.  Cooper  et  al.  121. 
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ATTOUNEY  AT  LAW. 
Attoknky  and  client. 

1.  Of  their  relations  in  re-tpect  to  a  redemption  ndvixed  by  tlie  attorney. 
A  jndijmont  d('I)U)r,  whose  la. id  li;id  been  sold  uiid<T  execntioii,  was 
iudiicid  to  allow  the  time  prescribed  hy  the  statute  for  liim  to  ri'decm, 
to  pass  without  niMking  redemption,  on  the  promise  of  another  that 
he  would  aid  him  iu  redeemiig  after  the  twelve  mouths  expired, 
through  a  judgmeut  creditor.  Accordingly,  before  the  time  for  re- 
demptiou  by  a  judgmeut  creditor  had  expired,  the  debtor  confessed  a 
judgmeut  iu  favor  of  the  party  thus  promising  to  aid  liim,  aud  of  an- 
otlier,  an  attorney  at  law,  who  had  advised  the  same  course,  for  the 
purpose  of  such  redemption,  and  these  judgment  creditors  redeemed 
the  premises  from  the  original  sale,  and  the  attorney,  having  purchased 
the  interest  of  the  other,  obtained  a  sheriff's  deed,  and  refused  to  per- 
mit the  debtor  to  redeem  from  him:  Jleldy  upon  bill  filed  for  that  pur- 
pose, the  debtor,  under  the  circumstances,  was  entitled  to  redeem  from 
the  party  who  had  thus  acquired  the  title.  Ilaving  lost  his  right  to  re- 
deem under  the  statute  by  reason  of  the  promise  of  assistance,  the 
party  making  that  promise  could  not  be  allowed  to  disappoint  the  ex- 
pectation he  had  created  in  the  debtor's  mind  that  the  redemption 
should  be  for  his  benefit.  Nor  could  the  attorne}',  Avho  liad  participa- 
ted iu  the  redemption,  and  finally  obtained  the  title,  stand  in  any  dif- 
ferent attitude  towards  the  debtor,  for  while  he  made  no  promise  of 
aid  iu  respect  to  a  redemption  by  a  judgment  creditor,  he  advised  the 
debtor,  when  consulted  by  him  on  the  subject,  not  to  redeem  as  a 
judgment  debtor,  but  to  make  redemption  after  the  twelve  months,  in 
the  other  mode.  The  relation  of  the  attorney,  iu  that  capacity,  to  the 
transaction,  would  prevent  him  from  holding  the  land  as  against  his 
client.     Trotter  v.  Smith  et  al.  240. 

2.  Moreover,  if  it  had  been  agreed  between  the  debtor  and  the  at- 
torney that  the  latter  should  retain  the  land  under  his  redemption, 
such  an  agreement  would  not  be  binding  upon  the  client.  Tlie  laud 
was  worth  nearly  four  times  the  amount  required  to  make  the  redemp- 
tion, and  under  such  circumstances  so  unreasonable  a  contract  between 
an  attorney  and  his  client  will  not  be  sustained.     Ibid.  240. 

3.  Of  dealings  between  them — and  herein,  where  a  third  person  in  ter- 
renes in  tlie  transaction.  A  decree  having  been  rendered  declaring  a 
right  of  redemption  of  certain  premises,  and  the  time  fixed  for  the  pay.-. 
ment  of  the  money  having  nearly  elapsed,  one  of  the  parties  in  in- 
terest, who  had  sought  the  redemption,  agreed  with  a  third  person  to 
sell  to  liim  a  portion  of  tiie  land,  as  a  means  of  getting  the  mone)^  with 
which  to  redeem  tiie  whole.  The  proposed  purcliaser  suggested,  as  a 
mode  of  getting  the  title,  that  the  owners  of  the  land  should  convey  to 
their  solicitor  who  had  obtained  the  decree  of  redemption  for  them, 
and  the  solicitor  liien  convey  to  the  purchaser,  the  latter  to  assume  the 
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payment  of  the  solicitor's  fee  for  obtaining  llie  decree,  iuid  wliicli  was 
coutingentupon  the  redemption  being  ncconiplislied.  Tiie  iiiiiUer  was 
consummated  iu  this  mode.  The  land  was  sold  for  greatly  less  liiaa 
its  value,  but  it  did  not  appear  the  party  in  interest  who  negoiiated  the 
sale  was  deceived  by  any  matters  between  the  purchaser  and  the  so- 
licitor, or  that  the  latter  exercised  any  undue  influence  over  him.  It 
was  luld,  that  while  the  transactiou  would  have  been  impeachable,  at 
the  instance  of  the  party  who  sought  to  obtain  the  means  for  redemp- 
tion by  a  sale,  if  it  had  been  between  him  and  his  solicitor,  iu  its  priu- 
cipal  features,  yet,  upon  the  facts,  it  was  regarded  as  a  transaction,  not 
with  the  solicitor,  but  with  the  purchaser,  and  the  parly  who  thus 
sought  tiie  arrangement  could  not  invoke  the  rule  governing  the  rela- 
tion of  attorney  and  client  as  a  ground  for  avoiding  the  contract.  Al- 
wood  V.  Mansfidd  et  al.  496. 

4.  But  the  other  parties  in  interest  who  joined  in  tlie  deed  to  the 
solicitor,  were  differently  situated.  They  were  two  sisters  of  the  party 
who  negoiiated  the  sale,  and  had  no  knowledge  of  the  real  character 
of  the  transactiou.  On  making  the  agreement,  the  solicitor  prepared 
a  deed  for  the  whole  of  the  land  from  his  clients  to  himself,  and  sent 
it  by  his  own  agent  to  these  two  sisters  to  be  executed  by  them,  the 
solicitor's  agent  assuring  them  that  the  purpose  of  the  deed  was  simply 
to  enable  the  solicitor  to  obtain  a  loan  on  the  land  wilh  which  to  re- 
deem under  the  decree;  and,  on  being  questioned  on  the  subject,  the 
agent  furlher  assured  ihem  that  the  solicitor  was  a  perfectly  honest 
man  and  would  give  them  a  bond  showing  the  character  of  the  trans- 
action, but  that  the  deed  must  be  made  at  once,  as  the  time  for  redemp- 
tion was  about  to  expire.  On  these  assurances  the  deed  was  executed, 
and  on  its  return  to  the  solicitor  he  at  once  conveyed  to  the  purchaser 
the  part  originally  agreed  upon,  at  a  price  greatlj'  below  its  value,  the 
purchaser  assuming  the  payment  of  the  solicitor's  contingent  fee,  and 
the  proceeds  of  the  sale  were  applied  in  redemption  under  the  decree. 
The  grantee  of  the  solicitor  knew  of  the  fiduciary  relation  existing 
between  his  grantor  and  his  clients,  and  was  a  direct  party  to  the  act 
of  procuring  the  deed  to  the  solicitor  in  the  wa}'^  it  was  done.  It  was 
lidd,  the  solicitor  violated  his  obligation  to  his  clients  iu  deceiving  them 
as  to  the  purpose  of  the  deed  to  him,  and  in  attempting  to  sacrifice 
their  land  merely  to  secure  his  own  fee.  And  his  grantee,  who  partici- 
pated iu  the  fraudulent  transaction,  stood  iu  no  better  altitude.  So 
it  was  held  such  grantee  should  be  deemed  a  trustee,  by  virtue  of  a 
constructive  trust,  in  respect  to  that  portion  of  the  laud  belonging  to 
those  Avho  had  thus  been  betraj'ed  by  tiieir  solicitor.    Ibid.  490. 

5.  The  principles  which  govern  the  cases  of  dealings  of  persons 
standing  in  a  fiduciary  relation,  apply  to  persons  who  clothe  tiiem-! 
selves  with  a  chai'acter  which  brings  them  within  the  range  of  the 


554  INDEX. 

ATTORNEY  AT  LAW.     Attouney  and  client.     Continued. 

principle;  or,  who  take  instruments,  securities  or  moneys,  with  notice 
tlmt  they  have  been  obtained  by  a  person  filling  a  position  of  a  fiduci- 
ary character,  from  a  person  towards  whom  he  stood  iu  such  relation. 
Alwood  V.  Mansfield  et  al.  496. 

6.  And  there  is  no  distinction,  in  the  application  of  those  princi- 
ples, between  the  case  of  one  who  himself  exercises  a  direct  influence, 
or  of  another  who  makes  himself  a  party  with  the  person  who  exer- 
cises the  undue  influence.    Ibid.  4%. 

Attorney's  fees  as  costs. 

Under  act  of  18G9.     See  COSTS,  3. 

BILLS   OF    EXCEPTIONS.       See  EXCEPTIONS  AND    BILLS    OF 
EXCEPTIONS. 

BILLS  OF  EXCHANGE. 

PUOTEST. 

1.  Inland  bill.  An  inland  bill  of  exchange  is  not  required  lobe 
protested.     Smith  &  McCow  v.  Curlee,  221. 

Waiveu  of  lacfies. 

2.  By  the  drawer.     See  PLEADING  AND  EVIDENCE,  14. 

BILL  TO  REDEEM.     See  CHANCERY,  8. 

BONDS. 
Penal  bond  for  payment  op  money. 

1.  E.rtent  of  recovery  thereon.  In  an  action  on  a  penal  bond,  condi- 
tioned for  the  payment  of  the  penal  sum  at  a  specified  time,  the  intro- 
duction of  the  bond  in  evidence  will  establish  a  prima  facie  case  for 
the  plaintifi'for  the  full  amount,  as  debt,  and  if  interest  after  maturity 
is  recoverable,  that  should  be  allowed  as  damages.  Iloxsey  et  al.  v. 
Patterson  et  al.  Admrs.  522. 

2.  Judgment  thereon — its  effect.  If,  however,  the  judgment  in  such 
a  case  provides  that  the  debt  be  discharged  upon  payment  of  a  less 
sum  found  as  damages,  then  the  payment  of  the  damages  will  operate 
as  a  satisfaction  of  the  whole  bond.     Ibid.  522. 

Of  a  second  or  additional  administrator's  bond. 

3.  Liability  thereon.  See  ADMINISTRATION  OF  ESTATES,  1 
to  4. 

BURDEN  OF  PROOF.     See  EVIDENCE,  23. 

CERTIFICA'l'E  OF  REGISTER  OF  LAND  OFFICE. 
Of  title  tiikreunder. 

Subject  to  levy  and  sale  on  execution.     See  SALES,  8. 
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CERTIOliAUI. 

Under  the  statute. 

1.  Whether  it  wUl  lie.  Wliere  a  party  liad  been  duly  served  with 
summons  iu  a  cause  pending  against  liiui  in  the  city  court  of  East  St. 
Louis,  the  mere  fact  that  tlie  plaintifl's  name  was  written  Bulter  in 
the  summons,  instead  of  Butler,  as  it  was  upon  the  docket,  was  held 
not  to  be  a  sufficient  excuse  for  liis  failure  to  appear  and  defend  the 
suit,  nor  would  it  afi'ord  sufficient  ground  for  tlie  statutory  writ  of  cer- 
tiorari to  remove  the  cause  into  the  circuit  court.  Hermann  v.  But- 
ler, 225. 

2.  In  such  case  the  party  sued,  knowing  there  was  a  suit  against 
him,  should  have  appeared,  and  if  the  plaint  ill's  name  was  wrong  in 
the  summons  he  should  have  pleaded  in  abatement.  He  could  not 
neglect  his  proper  defense,  and  then  have  his  writ  of  certiorari.  Ibid. 
225. 

CHANCERY. 

Multifariousness. 

1.  No  rule  or  abstract  proposition  as  to  what  constitutes  multifari- 
ousness, can  be  stated.  But,  as  a  general  rule,  the  joining  in  one  bill 
distinct  and  independent  matters,  will  constitute  multifariousness. 
Sherlock  et  al.  v.  Village  of  Winnetka  et  al.  389. 

2.  It  is  not  multifariousness  to  make  the  collector  of  taxes  a  party 
to  have  their  collection  enjoined,  and  to  state  in  the  same  bill  the 
grounds  and  circumstances  upon  which  the  relief  is  sought.  Nor  is  it 
ground  of  demurrer  to  allege,  iu  the  same  bill,  that  the  common  coun- 
cil had  passed  an  ordinance  to  issue  bonds  of  the  municipality  for 
$8000,  for  the  purpose  of  building  a  boarding  house  for  the  use  of  an 
academy,  which  would  be  a  charge  on  the  tax  pa3'ers,  to  do  which, 
would  be  in  furtherance  of  a  fraudulent  scheme  to  pervert  the  corpor- 
ate property  to  private  uses,  and  is  germane  to  the  otlier  facts  stated 
in  a  bill  to  restrain  the  collection  of  taxes  imposed  by  the  common 
council.     Ibid.  389. 

Creditor's  bill. 

3.  Whether  it  will  lie  against  the  heirs  of  a  deceased  debtor.  While 
there  are  cases,  where  there  are  complicated  equities,  which  might 
authorize  a  court  of  equity  to  entertain  a  creditor's  bill  against  the 
heirs  of  a  deceased  debtor,  to  subject  the  real  estate  descended  to 
them  to  the  satisfaction  of  the  debt,  and  to  adjust  the  equities  between 
the  several  creditors,  yet,  ordinaril}',  creditors  of  an  estate  Avill  be 
remitted  to  the  remedy  provided  by  statute  for  the  settlement  and  dis- 
tribution of  estates,  through  the  agency  of  the  administrator.  Gar- 
vin, Bell  &  Co.  V.  Stewart's  Ileirs,  229. 

4.  In  this  case  a  creditor  had  obtained  a  judgment  at  law  against  a 
surviving  partner,  and  thereupon  filed  his  bill  iu  chancery  against  the 
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lic'irs  of  the  di-ceascd  pnrtiitT,  to  sulijcct  real  estate  wliicli  had  de- 
sceiideil  tf)  lliein,  to  tlie  i)!iynieiit  of  tlie  debt,  alhgii.g  the  insolv- 
ency of  llic  surviving  paiUn  r,  aid  Uiat  there  was  no  adiuinislralor  of 
the  estate.  Tlie  hill  did  not  diselose  "vvliether  Ihefe  were  any  other 
creditors.  It  was  held,  the  facts  were  simple,  and  there  Avas  iio  reason 
existing  for  taking  the  case  out  of  the  ordinarj'  course  of  administra- 
tion provided  by  the  statute,  and  a  court  of  chaucery  ought  not  to 
eutertaiu  the  bill.     Garvin,  Bell  cfc  Co.  v.  StewarVs  Heirs,  229. 

5.  Tiie  fact  that  llie  claim  maj'  be  of  au  equitable  character,  will 
not  avail,  of  itself,  to  render  it  proper  for  a  court  of  chaucery  to  as- 
sume jurisdiction,  because  the  probate  court,  in  the  matter  of  the  set- 
tlement of  estates,  may  take  cognizance  of  equitable  claims  as  well  as 
those  which  are  purely  legal  in  their  character.     Ibid.  229. 

G.  Of  the  requisites  of  the  bill — character  of  creditor's  lien  on  real 
estate  of  deceased  debtor.  In  a  case  where  the  equitable  circumstances 
are  such  that  a  court  of  equity  might  properly  entertain  a  creditor's 
bill  against  the  heirs  of  a  deceased  debtor,  the  bill  should  show  there 
are  no  personal  assets  to  which  resort  could  be  had,  because  the  cred- 
itor's lien  upon  the  real  estate  is  only  secondar}^  and  depends  upon 
the  non-existence  of  personal  assets,  and  the  rule  which  controls  aa 
administrator  in  that  regard  applies  as  well  to  a  creditor  wlio  seeks 
his  remedy  in  chancer3^    Ibid.  229. 

Rescission  of  coNTn.\cTs. 

7.  For  withholding  the  consideration.  A  father,  upwards  of  seventy 
years  of  age,  induced  hy  the  promise  of  his  son  to  support  him  and 
his  almost  equally  aged  wife,  ia  comfort  during  the  remainder  of 
their  lives,  conveyed  his  farm  to  his  sou's  wife,  and  transferred  to  his 
son  all  his  personal  property.  The  son  took  possession  of  the  ftirm, 
and  by  his  continued  unkindness  and  ill  treatment,  in  little  upwards 
of  a  year  compelled  his  parents  to  leave  and  take  refnge  with  another 
child.  Upon  bill  filed  by  the  father  to  rescind  the  contract,  it  was 
lield,  if  the  rescission  of  the  contract,  in  cases  of  such  character,  could 
not  be  referred  to  any  other  head  of  equity  jurisdiction,  it  would  bo 
proper  to  presume  that  it  was  made  in  the  first  instance  with  a  fraud- 
ulent intent.     Oard  et  al.  v.  Oard,  4G. 

8.  And  in  this  case,  no  accident  or  misfortune,  or  unforeseen  event 
of  any  kind  having  prevented  the  son  from  executing  his  agreement, 
and  the  record  disclosing  no  provocation  of  any  sort,  nor  &uy  attempt 
at  justification,  the  inference  was  regarded  as  unavoidable  that  the  son 
procured  the  deed  from  his  father  with  intent  to  treat  him  in  the  man- 
ner he  did.     Ibid.  40. 

9.  Perverting  corporate  property  to  private  ptirposes.  Where  a. mu- 
nicipal corporation  has  power  to  purchase  land  for  corporate  pur- 
poses, and  a  purchase  is  made,  and  in  doing  so  the  common  couucil 
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designed  to  pervert  it  to  private  purposes,  that  affords  no  ground  fo? 
cancelling  the  deed,  as  the  parties  could  not  be  placed  in  statu  quo. 
The  vendor  could  not  be  compelled  to  pa)'  for  the  buildings  and  other 
improvements  placed  thereon,  and  it  would  be  inequitable  for  him  to 
get  them  without  paying  therefor.  Slierlock  et  al.  v.  Village  of  'Win- 
netka  et  al.  389. 
Reforming  a  deed. 

10.  So  as  to  affect  the  rights  of  a  married  woman.  It  is  not  compe- 
tent for  a  court  of  equity  to  reform  a  mortgage  conveying  the  interest 
of  a  married  womau  iu  real  estate,  executed  by  her,  jointly  with  her 
husband,  so  as  to  essentially  change  its  provisions.  Hutcldngs  et  al.v. 
Muggins,  29. 

Setting  aside  sheriff's  sale. 

11.  Inadequacy  of  consideration  alone,  unaccompanied  by  other 
ground  of  interference,  is  rarelj%  if  ever,  held  a  sufficient  reason  for 
setting  aside  a  sheriff's  sale  of  real  estate.     Pickering  v.  Driggers,  65. 

Specific  performance. 

12.  A  contract  to  sell  at  a  fair  price,  or  a  fair  valuation,  will  be 
enforced  iu  equity,  when  it  is  sufficiently  certain,  fair  iu  all  its  parts, 
for  au  adequate  consideration,  and  is  capable  of  being  performed. 
Estes  V.  Furlong,  298. 

Where  a  fund  is  under  the  control  of  the  court. 

13.  Bemedy  of  a  third  person  claiming  the  same.  Where  certain 
municipal  bonds  which  are  sought  to  be  reached  have  been,  by  the 
action  of  a  court  of  chancery,  placed  in  the  hands  and  custody  of  a 
trustee,  there  to  remain  until  the  further  order  of  the  court,  a  third 
person,  not  a  party  to  the  suit  iu  which  the  order  was  made  so  plac- 
ing the  custody  of  the  bonds,  but  entitled  to  them,  can  only  reach 
them  by  original  bill.     Thomas  v.  County  of  Morgan  et  al.  479. 

Wasting  a  trust  fund. 

14.  Duty  of  the  court.  Where  a  trust  fund  in  the  custody  of  the 
court  is  about  to  be  wasted  and  misappropriated,  it  is  the  duty  of  the 
court  to  prevent  it.     Ibid.  479. 

Of  contracts  against  public  policy. 

15.  Wliether  equity  icill  interpose  as  between  the  parties.  Should  a 
party,  indicted  for  au  alleged  crime,  convey  his  property  to  another 
as  security  for  becoming  his  bail,  and  for  the  purpose  of  assisting  the 
former  to  flee  from  justice,  and  the  parties  equally  participate  in  the 
unlawful  transaction,  a  court  of  equity  would  not  interfere  to  restore 
the  property  to  the  grantor,  as  against  a  wrongful  claim  of  the  gran- 
tee that  he  was  the  absolute  owner.  Such  a  transaction  tending  to 
impede  or  prevent  the  course  of  justice,  is  against  public  policy,  and 
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neither  of  the  parties  to  it,  if  in  pari  delicto,  could  invoke  the  aid  of  a 
court  of  equity  iu  respect  to  it.     Baehr  v.  Wolf  et  al.  470. 

IG.  But  if  the  parties  to  such  a  trausaction  do  not  stand  in  pari 
delicto, — as,  if  the  grautee  obtained  the  convej'aiice  under  circumstan- 
ces of  oppression,  imposition,  hardsliip,  undue  influence,  or  great  in- 
equality of  condition  or  age,  so  that  the  guilt  of  the  grantor  was  far 
less  iu  degree  than  that  of  liis  associate  in  the  offense,  the  grantee,  a 
court  of  equity  may,  iu  a  proper  case,  interpose  to  compel  the  grantee 
to  relinquish  his  unjust  claim  to  the  property.    Ibid.  470. 

17.  So  in  this  case,  a  party  having  been  indicted,  and  discharged 
upon  bail,  the  surety  on  his  recognizance,  who  was  his  brother-in-law, 
and  the  wife  of  the  latter,  who  was  a  sister  of  the  accused,  advised 
him  to  convey  his  property  to  such  surety  and  leave  the  country.  The 
accused,  although  alleging  his  innocence,  yet  being  apprehensive  of 
danger,  followed  the  advice,  made  the  couvej'ance,  and  fled.  Ou  his 
return  afterwards,  and  seeking  to  recover  his  property  ou  the  ground 
the  conveyance  was  intended  only  as  a  mortgage  to  indemnify  his 
bail  against  loss,  a  court  of  equity,  regarding  the  advice  given  to  the 
accused  as  for  the  purpose  of  getting  his  property  by  taking  advan- 
tage of  his  fears,  through  an  undue  influence,  and  the  parlies  there- 
fore not  in  pari  delicto,  granted  the  relief  sought.    Ibid.  470. 

Bill  to  redeem. 

18.  ^Vhere  a  judgment  debtor  has  been  induced  to  let  the  statutory 
period  for  redemption  expire.  A  judgment  debtor,  w'hose  land  had 
been  sold  under  execution,  was  induced  to  allow  the  time  prescribed 
by  the  statute  for  him  to  redeem,  to  pass  without  making  redemption, 
ou  the  promise  of  another  that  he  would  aid  him  in  redeeming  after 
the  twelve  months  expired,  through  a  judgment  creditor.  Accord- 
ingly, before  the  time  for  redemption  by  a  judgment  creditor  had 
expired,  the  debtor  confessed  a  judgment  iu  favor  of  the  party  thus 
promising  to  aid  him,  and  of  another,  an  attorney  at  law,  who  had 
advised  the  same  course  for  the  purpose  of  such  redemption,  and 
these  judgment  creditors  redeemed  the  premises  from  the  original 
sale,  and  the  attorney,  having  purchased  the  interest  of  the  other, 
obtained  a  sheriff's  deed  and  refused  to  permit  the  debtor  to  redeem 
from  him:  Held,  upon  bill  filed  for  that  purpose,  the  debtor,  under 
the  circumstances,  was  entitled  to  redeem  from  the  party  who  had 
thus  acquired  the  title.  Having  lost  his  right  to  redeem  under  the 
Btalute  by  reason  of  the  promise  of  assistance,  the  party  making  that 
promise  could  not  be  allowed  to  disappoint  the  expectation  he  had 
created  in  the  debtor's  mind  that  the  redemption  should  be  for  hia 
benefit.     Trotter  v.  Smith  et  al.  240. 
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19.  Waiver.  Wliere,  in  a  suit  in  cliancciy,  tlie  defendant,  at  the 
return  term,  filed  liis  sworn  answer  to  the  bill,  and  no  rcplitatiou  be- 
ing filed,  the  court  ordered  that  the  cause  be  set  down  for  liearing  on 
bill  and  answer  at  the  next  term  of  the  court,  upon  objection  that  the 
court  below  erred  in  proceeding  to  hear  evidence  in  tlie  case,  it  was 
Jield,  tlie  defendant  having  appeared,  and  without  objection,  proceeded 
to  trial  ou  tlie  evidence,  he  thereby  v/aiycd  his  right  to  insist  that  the 
trial  should  have  been  on  bill  and  answer.    Durham  v.  Mulkey^  91. 

Retaining  a  bill  for  all  purposes. 

20.  It  is  a  rule  of  equity  practice,  that  when  the  court  acquires  ju- 
risdiction for  one  purpose,  it  Avill  retain  it  for  all  purposes  necessary 
to  complete  justice  between  all  parties  interested  in  the  subject  mat- 
ter. Hence  the  rule  that  all  persons  in  interest  must  be  parties  in 
equity.     Sherlock  et  al.  v.  Village  of  Winnetka  et  al.  389. 

21.  After  its  principal  purpose  has  failed.  Where  a  bill  was  filed 
for  the  purposes  of  an  injunction,  and  also  asked  an  accounting  be- 
tween partners,  but  the  bill  showed  there  liad  already  been  a  settle- 
ment between  the  partners  and  a  balance  due  the  complainant  agreed 
upon,  it  being  determined  the  injunction  would  not  lie,  it  was  held,  the 
bill  could  not  be  retained  for  the  mere  purpose  of  compelling  the  pay- 
ment of  the  balance  struck  ou  the  settlement  between  the  partners, 
the  complainant  having  an  adequate  remedy  at  law  therefor,  and  there 
being  no  allegation  of  fraud  or  error  in  the  settlement  as  a  ground  for 
equitable  cognizance.     Logan  v.  Lucas  et  al.  237. 

Proof  op  allegations  of  the  bill. 

22.  Wlien  necessary.  Where  the  answers  to  a  bill  in  chancery  deny 
the  allegations  in  the  bill,  or  do  not  admit  them  to  be  true,  the  com- 
plainant is  put  upon  proof  of  them,  and  where  the  record  does  not 
contain  any  evidence  and  the  decree  fails  to  recite  that  the  hearing 
was  upon  evidence,  the  action  of  the  court  below,  dismissing  the  bill, 
will  be  sustained  in  the  appellate  court.  TlLomas,  Trustee,  etc.  v.  Ad- 
ar\i  et  al.  223. 

Reference  to  the  master. 

23.  Of  exceptions  to  his  report.  AV here  a  bill  is  filed  to  compel  an 
account,  and  the  defendant  fails  to  answer,  is  defaulted,  the  case  re- 
ferred to  the  master  to  state  the  account,  and  the  defendant  failed  to 
object  before  the  master,  and  excepts  in  the  court  below,  this  court 
will  not,  where  the  account  is  intricate,  attempt  to  state  it.  Tlie  party 
desiring  to  have  the  rulings  of  the  master  in  receiving  and  rejecting 
evidence,  or  the  principles  adopted  iu  stating  the  account,  reviewed, 
should  file  objections  before  the  master,  pointing  out  the  grounds  with 
reasonable  certainty,  which,  if  disallowed  by  the  master,  may  be  re- 
viewed by  filing  exceptions  to  the  report,  in  the  circuit  court,  for  the 
same  reasons  urged  before  the  master.     IIu,rd  v.  Goodrich,  450. 
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24.  The  exceptions  in  tlie  circuit  court  are  always  based  on,  and 
confined  to,  tlie  objections  urged  before  the  master.  They  are  re- 
garded as  in  the  nature  of  a  special  demurrer,  and  must  specifically 
point  out  the  grounds  of  objection.  This  court  will  not,  as  a  general 
rule,  consider  any  objection  to  a  master's  report,  unless  exceptions 
were  taken  in  the  court  below.     Iliird  v.  Goodrich,  450. 

25.  When  the  master  reports  the  facts  correctly,  but  misapplies  the 
law,  in  such  a  case  it  is  not  necessary  that  exceptions  should  be  filed; 
but  this  is  an  exception  to  the  rule.     Ibid.  450. 

Preseuving  evidence  in  chancery. 

26.  Of  the  manner  thereof.  Wliere  the  evidence  in  a  chancery  pro- 
ceeding is  not  preserved,  but  it  appears  from  the  decree  that  the  court 
found,  upon  the  evidence,  certain  facts,  upon  which  the  decree  is  based, 
it  is  sufficient — it  is  not  necessary  tliat  the  decree  should  contain  a  re- 
cital of  all  the  evidence  heard.     Durluim,  v.  Mulkey,  91. 

Remedy  of  an  equitable  assignee. 

In  the  matter  of  the  holder  of  an  order  from  a  railroad  company  for 
municipal  bojids  issued  on  subscription  to  the  stock  of  the  company.  See 
SUBSCRIPTION,  4. 

Creditou's  bill. 

What  constitutes.     See  SUBSCRIPTION,  4. 

Making  new  parties. 

Necessity  of  amending  hill  for  that  purpose.    See  PARTIES,  2,  3. 

Partition  of  lands  op  infants. 

A  court  of  chancery  the  guardian  of  infants,  in  that  respect.     See 
PARTITION,  1,  2,  3. 

Proof  required  as  to  infants.     See  INFANTS,  2. 

Proof  on  former  hearing. 

Effect  of  agreement  in  respect  thereto.     See  EVIDENCE,  13. 

Of  joint  rights  and  interests. 

Joint  purchases  for  purposes  of  sale — rights  of  the  parties  and  how  ad- 
justed.    See  JOINT  RIGUTS  AND  INTERESTS. 

Amendment  op  decree. 

Within  what  time  allowable.     See  AMENDMENTS,  1,  2,  3. 

CHATTEL  MORTGAGES.     See  MORTGAGES,  1,  2. 
CONFESSION  OF  JUDGMENT.     See  JUDGMENTS,  1,2. 
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State  and  federal  courts. 

1.  Neitlier  can  interfere  with  tlie  process  of  the  oilier,  The  State  courts 
can  not  enjoin  proceedings  in  tlie  courts  of  the  United  States,  nor  the 
latter  in  the  former  courts.     Logan  v.  Lucas  et  al.  237. 

2.  The  defendant  in  an  execution  issued  upou  a  judgment  rendered 
in  the  circuit  court  of  the  United  States,  upon  a  bill  filed  in  a  State 
court,  sought  to  enjoin,  not  direcllj',  the  plaintiff  in  the  judgment,  or 
the  United  States  officer  charged  with  the  execution,  but  on!}'  a  third 
person,  who,  it  was  alleged,  cansed  the  execution  to  be  issued,  and  con- 
trolled the  same,  and  asked  that  hemiglit  be  restrained  from  any  fur- 
ther action  iu  respect  to  the  execution,  or  in  the  coUectic  of  the  judg- 
ment, and  that  he  be  required  to  command  the  officer  having  the  exe- 
cution, to  take  no  further  proceedings  under  it.  This  was  regarded  as 
an  attempted  interference  witli  the  execution  of  process  from  a  United 
States  court,  and  within  the  rule  prohibiting  suck  interference  by  a 
State  court.     Ibid.  237. 

CONSIDERATION 

Inadequacy  of  consideration. 

As  a  ground  for  equity  to  set  aside  a  sheriff''s  sale  of  land.  See 
CHANCERY,  11. 

CONSTITUTIONAL  LAW. 
Creating  a  debt  against  a  city. 

1.  Validity  of  tJie  act  of  1867,  "to  establish  a  police  force  for  the  city 
of  East  St.  Louis."  The  decisious  in  the  cases  of  Lovingsion  v.  Wider 
et  al.  53  111.  302,  and  The  People  ex  rel.  Wider  et  al.  v.  Canty,  55  111.  33, 
holding  that  the  police  commissioners  of  the  city  of  East  St.  Louis,  ap- 
pointed under  the  act  of  1867,  had  no  power  to  create  a  debt  against 
the  city,  re-affirmed.     City  of  East  St.  Louis  v.  Witts,  155. 

Taxation  for  coRPOR.vrE  purposes. 

2.  Application  of  the  rule  of  uniformity — constitutionality  of  the  cha/r- 
ter  of  the  city  of  Belleville.     See  TAXATION,  1  to  4. 

Right  of  trial  by  jury. 

3.  On  taking  private  property  for  public  use.     See  JURY,  1. 

CONSTRUCTION. 

Construction  op  contracts.    See  CONTRACTS,  9  to  13. 

Construction  of  statutes.    See  STATUTES,  2  to  13. 

Construction  of  decree  for  dower.    See  DOWER,  4 
36— 59th  III. 
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CONTRACTS. 
Offer  to  sell  land. 

1.  And  w7iat  constitutes  a  payment  thereon.  Where  one  party  agrees 
to  sell  another  a  piece  of  land,  at  a  stipulated  price  per  acre,  on  which 
a  sum  of  money  is  paid,  and  the  vendor  gives  to  the  vendee  thirty  days 
preference  to  buy,  one  half  of  the  price  down  and  the  balance  pay- 
able within  one  year,  with  eight  per  cent  interest,  and,  in  addition  there- 
to, to  pay  a  fair  valuation  for  the  dwelling  house  and  stables  on  the 
premises,  at  the  time  tlie  purcliaser  should  want  possession,  which  he 
could  have  at  any  time  within  sixty  daj's  after  tlie  first  payment,  aud 
the  written  offer  to  thus  sell  was  executed  aud  delivered  to  the  purcha- 
ser: Held,  tliat  the  payment,  when  the  written  offer  to  sell  was  execu- 
ted, was  a  payment  on  the  purchase.     Estes  v.  Furlong,  298. 

2.  That  this  writing  was  sufficiently  clear  and  explicit  in  its  terms 
to  constitute,  when  accepted,  a  binding  agreement  to  sell  the  laud. 
Ibid.  298. 

3.  Condemnation  of  tlie  land  for  public  use — no  change  in  the  rights 
of  parties.  Notwithstanding  a  law  was  passed  four  days  after  the 
agreement,  authorizing  commissioners  to  condemn  lands  for  park  pur- 
poses, and  after  the  bill  was  filed  for  a  specific  performance  of  the  agree- 
ment, the  land  was  so  condemned,  and  valued  at  double  the  price  at 
which  the  offer  was  made  to  sell,  aud  as  the  purchaser  elected  to  take 
the  land,  and  had  tendered  the  money,  aud  by  agreement  the  appraise- 
ment put  on  the  house  and  stabling  by  the  commissioners  was  stipula- 
ted to  be  taken  for  the  purposes  of  the  suit,  and  their  value  paid  to 
the  owner,  and  they  conveyed  to  the  commissioners,  and  $5100  of  the 
condemnation  money  was  also  paid  to  him,  and  $4900,  the  residue,  it 
was  agreed  should  abide  the  event  of  the  litigation:  ,Held,  that  these 
transactions  did  not  affect  the  rights  of  the  purchaser.     Ibid.  298. 

Of  A  UNILATERAL    CONTRACT. 

4  Wlieu  a  contract  is  in  anywise  unilateral,  the  court  will  regard 
anj'  delay  on  the  part  of  the  purchaser  witli  especial  strictness,  and 
will  exercise  its  discretion  with  great  care,  but  an  agreement  of  the 
character  of  that  in  this  case  will  not  be  regarded  as  invalid,  or  as  one 
which  will  not  be  enforced.  And  the  payment  of  the  $300  when  the 
agreement  was  executed  formed  a  sufflcieut  consideration  to  support 
the  contract,  and  the  pnmipt  tender  of  the  money  was  the  exercise  of 
the  right  of  election.  A  party  who  has  not  signed  a  contract  for  the 
sale  of  laud  maj"^  enforce  it  against  one  who  has,  although  he  could  not 
be  compelled  to  perform  it;  the  want  of  mutuality  may  be  waived  by 
filing  a  bill  to  enforce  it,  aud  thus  the  remedy  became  mutual.  Ibid. 
298. 
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5.  Where  a  contract  to  sell  property  stipulates  that  there  should  be 
a  fair  valuation  of  a  portion  of  the  same,  it  is  implied  that  it  is  to  be 
at  a  reasonable  estimate  made  by  the  parties,  or  if  they  are  unable  to 
agree,  then  to  be  determined  by  the  court.  In  such  a  case  the  specifi- 
cation of  the  mode  of  ascertainment  is  not  an  essential  ingredient  of  the 
contract,  but  is  entirely  subsidiar}^  When,  iu  such  a  case,  no  means 
of  ascertaining  the  value  of  property  thus  sold  is  pointed  out,  any 
means  adapted  to  the  purpose  may  be  employed.    Estes  v.  Furlong,  298. 

•  Contract  by  an  illiterate  person. 

6.  Where  a  party  can  not  read  writing,  but  his  wife  is  a  fair  scholar, 
and  they  examine  the  agreement,  and  it  was  fairly  explained  to  him  by 
tlie  purchaser,  and  there  was  no  fraud  or  misrepresentation,  it  would 
be  a  dangei'ous  precedent  to  permit  such  an  instrument  to  be  defeated 
on  loose  and  indefinite  testimony  of  the  maker  that  it  was  not  the  same, 
when  read  on  tlie  trial,  as  when  he  executed  it.     Ibid.  298. 

-Alteration — filling  blanks. 

7.  In  an  action  on  a  school  treasurer's  bond,  it  appeared  the  bond 
was  written  by  the  treasurer,  and  he  left  a  blank  for  the  names  of  his 
sureties  and  the  amount  of  the  penalty.  The  sureties  filed  a  plea  of 
non  est  factum,  and  it  appeared  on  the  trial  that  the  sureties  signed 
the  bond,  and  the  blank  for  the  amount  of  the  penalty  was  subse- 
quently filled  up  by  the  treasurer  and  delivered  to  the  board,  who  had 
no  notice  that  the  blank  had  been  filled  after  the  bond  was  signed. 
The  sureties  never  gave  notice  to  the  board  that  the  bond  had  been 
altered,  and  the  treasurer  received  large  sums  of  money  by  virtue  of 
having  given  the  bond,  and  afterwards  became  a  defaulter :  Hdd,  that 
if  not  a  fraud  perpetrated  by  the  sureties,  it  is  unfair  and  unjustifiable 
in  morals,  and  would,  if  allowed,  be  an  ungracious  defense,  and  that 
the  bond  did  not  become  void.  Bartlett  et  al.  v.  Board  of  Education, 
364 

8.  Wlieu  commercial  paper  and  unsealed  agreements  are  signed 
with  blanks,  and  thus  delivered,  and  the  blanks  are  subsequently  filled, 
the  law  presumes  that  authority  to  fill  them  was  given  at  the  time  of 
their  delivery.     Ibid.  364. 

•Contracts  construed. 

9.  And  herein,  of  the  certainty  required.  A  party  executed  a  bond 
to  a  railroad  company,  covenanting  therein  to  convey  to  the  company, 
iu  consideration  of  the  construction  of  their  road,  depot  and  station 
house,  in  a  certain  locality,  the  right  of  way  through  a  certain  tract 
of  land  belonging  to  him,  "  and  also  seven  acres  of  laud  in  said  sec- 
tion, tract  and  orchard,  adjoining  to  said  right  of  way  on  either  side 
thereof:"  Held,  the  instrument  was  not  so  uncertain  in  its  terms  as 
for  that  reason  to  be  declared  a  nullity,  and  that  the  bond  must  have 

-been  understood  by  the  parties  as  requiring  a  conveyance  of  the  right 
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of  way  wherever  the  compaiij'  might  choose  to  establish  their  track, 
and  a  strip  of  laud  of  uniform  widtli  extending  along  the  railway 
through  the  entire  tract  described  in  the  bond,  and  having  three  and 
one  half  acres  on  each  side  of  the  right  of  waJ^  Chidesier  et  al.  V. 
TJie  Springfield  &  Illinois  Southeastern  Railway  Co.  87. 

10.  But  the  company  having  so  constructed  their  road  as  to  leave 
a  tract  containing  but  nine-tenths  of  an  acre  on  one  side  of  the  right 
of  way,  it  was  lidd,  erroneous,  in  a  suit  for  tlie  specific  performance 
of  the  contract,  to  decree  to  the  company  the  nine-tenths  of  an  acre 
on  that  side,  and  six  and  one-tenth  acres  ou  the  other.  The  company 
were  at  liberty  so  to  locate  their  road  as  to  entitle  them  to  seven  acres, 
and  not  having  cliosen  to  do  so,  they  can  not  claim  an  equivalent  on 
one  side  of  the  right  of  way  for  what  they  have  voluntarily  abandoned 
on  the  other.     Ibid.  87. 

11.  Of  parol  conditions  with  third  persona.  Upon  its  being  con- 
tended that  the  bond  was  delivered  by  the  obligor  therein  to  a  third 
person,  to  be  held  by  liiui  until  the  citizens  of  the  town,  in  which  the 
tract  of  land  was  situated,  should  raise  and  pay  the  sum  of  $350,  as  a 
further  consideration  for  the  convcj'ance,  estimated  to  be  one-lialf  the 
value  of  the  land,  which  was  never  done,  but  of  which  condition  the 
company  had  no  knowledge,  it  was  held,  the  bond  having  been  deliv. 
ered  to  the  company,  thej%  having  acted  in  good  faith  upon  its  terms 
had  the  right  to  insist  upon  their  performance  without  reference  t( 
any  parol  conditions  or  agreements  made  with  other  parties,  and  of 
which  they  were  ignorant.     Ibid.  87. 

12.  In  regard  to  fencing,  breaking  and  cultivating  a  tract  of  land.  A 
and  B  entered  into  a  contract,  by  the  terms  of  which  A  was  to  break 
and  fence  eighty  acres  of  land.  For  the  breaking,  B  was  to  pay  $3 
per  acre,  and  for  the  fencing,  $6  per  hundred  rails,  A  doing  the  Avork 
and  furnishing  the  materials.  After  specifying  the  details  in  regard 
to  this  part  of  the  transaction,  the  contract  provided  that  A  sliould 
put  in  a  crop  of  wheat  in  tlie  fall  of  that  year — 1869 — B  furnishing 
the  seed,  and  the  proceeds  of  the  crop  to  be  equally  divided.  The  con- 
tract then  provided  as  follows:  "The  said  A  further  agrees,  that  ho 
will  tlioro)ighly  prepare  the  ground  of  the  said  eighty  acres,  and  sow 
the  same  in  wheat,  in  the  fall  of  the  year  1870,  upon  the  same  terms 
and  conditions  as  aforementioned  for  the  jearl869:"  Hild,  A  was 
not  entitled  to  $3  per  acre  for  preparing  the  land  for  wheat  in  the  fall 
of  1870,  but  was  to  prepare  the  ground  and  sow  the  wheat  on  the 
same  terms  as  specified  for  the  preceding  year,  that  is,  an  equal  divi- 
sion of  the  crop.     Silvers  v.  Chitwood,  193. 

13.  Construction  of  a  contract  as  to  the  duration  of  an  agency.  See 
AGENCY,  1. 
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14.  Contract  for  the  sale  of  an  edition  of  books.  A  publisher  of  a 
book  entered  into  a  contract  with  a  bookseller,  by  the  terms  of  which 
the  latter  was  to  advertise  the  book  in  his  circulars  and  lists,  for  which, 
and  for  his  commissions  on  all  sales  made  by  him,  he  was  to  receive  20 
per  cent  of  the  gross  receipts,  to  be  deducted  month  by  month,  at 
which  times  he  was  to  account  and  pay  over  to  the  publisher  the  residue. 
It  was  also  agreed  tliat  the  bookseller  should  sell  the  entire  edition, 
the  publisher  reserving  "the  privilege  of  selling  at  retail  what  few 
copies  might  be  demanded  through  hiui,  without  commissions  to  the 
bookseller."  It  was  held,  that  while  it  was  for  the  jury  to  say,  from  the 
number  of  the  edition  and  all  the  circumstances  of  the  case,  what  num- 
ber should  be  regarded  as  a  "few  copies,"  which  might  be  sold  by  the 
publisher  without  commissions  to  the  bookseller,  it  could  not  have  been 
intended  to  embrace  in  the  reservation  so  large  a  proportion  of  the 
•edition  as  to  exceed  one-third  thereof     Myers  v.  Oross  et  al.  436. 

15.  Nor  had  the  publisher  the  right,  under  the  contract,  to  adver- 
tise the  book  and  solicit  orders  for  its  sale, — that  was  clearly  prohibit- 
ed by  the  spirit,  if  not  by  the  letter  of  the  contract.    Ibid.  486. 

16.  Should  the  publisher,  in  such  case,  sell  at  retail  more  books  than 
he  was  authorized  to  sell  under  the  agreement,  the  bookseller  would 
be  entitled  to  his  commissions  on  the  residue  the  same  as  if  he  had 
sold  the  books  himself     Ibid.  436. 

17.  It  seems,  after  the  making  of  this  contract,  by  an  understand- 
ing between  the  parties,  a  bill  was  introduced  in  the  legislature,  pro- 
viding for  the  purchase,  by  the  State,  of  a  certain  number  of  copies  of 
the  book.  The  bill,  as  originally  drawn,  provided  that  the  books  should 
be  purchased  from  the  bookseller,  who  agreed  with  the  publisher  to 
accept  half  commission  on  the  books  to  be  sold  to  the  Stale.  Subse- 
quently the  publisher  procured  the  bill  to  be  so  amended  that  the  books 
should  be  purchased  directly  from  him:  Held,  this  change  in  the  law 
did  not  operate  to  deprive  the  bookseller  of  his  right  to  his  commis- 
sions on  the  sale  to  the  State,  as  it  did  not  matter,  under  their  agree- 
ment, by  which  of  the  parties  the  books  were  furnished.     Ibid.  436. 

Rescission  op  contracts. 

18.  By  one  parly ,  for  non-performance.  A  party  to  a  contract  who 
is  himself  first  in  default,  can  not  declare  the  contract  at  an  end  by 
reason  of  non-performance  b}^  the  other  party.     Ibid.  436. 

19.  So,  in  this  case,  the  publisher  violated  the  contract  b)'^  refusing 
to  account  to  the  bookseller  for  his  commissions  on  books  sold  beyond 
the  number  the  former  was  authorized  to  sell  under  the  contract,  and 
thei'eby  the  bookseller  was  justified  in  refusing  to  paj'  the  drafts  of 
the  publisher  for  proceeds  of  sales  he  had  made  himself,  without  for- 
feiting his  right  to  have  the  contract  fully  executed.     Ibid.  436. 
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20.  Rescission  of  contracts  in  cliancery.     See  CHANCERY,  7,  8,  9. 

When  a  promissory  note  becomes  due. 

21.  Construction  of  a  note  in  that  regard.  See  PLEADING  AND 
EVIDENCE,  6,  7,  8. 

CONVENING  ORDER. 

Necessity  thereof. 

Wiien  a  record  is  presented  to  this  court  on  error,  it  should  have  a 
placita,  that  it  may  appear  that  tlie  record  presents  the  proceedings  of 
a  court.     Eich  et  al.  v.  City  of  Chicago,  286. 

CONVEYANCES. 

Escrow. 

1.  WJiere  a  deed  intended  as  an  escrow  is  put  upon  record  without  tJie 
knowledge  or  consent  of  the  grantor.  Where  a  vendor  of  land  executed 
a  deed  and  left  it  in  the  hands  of  the  oflBcer  taking  the  acknowledg- 
ment, to  be  by  him  delivered  to  a  third  person  who  was  to  hold  it  as  an 
escrow  until  the  purchase  money  should  be  paid,  but,  without  ever  hav- 
ing come  to  the  hands  of  him  who  was  to  hold  it  as  an  escrow,  the  deed- 
was  placed  upon  record,  without  the  knowledge  or  consent  of  the 
grantor,  it  was  held,  the  agreement?  between  the  parties  that  the  deed 
was  not  to  be  delivered  or  recorded  until  the  purchase  money  should 
be  paid,  continued  until  changed  by  the  consent  of  the  vendor,  and  a 
subsequent  purchaser  from  his  vendee,  with  notice,  would  hold  sub- 
ject to  the  rigiits  and  equities  of  the  first  vendor,  arising  from  such 
agreement.    Illinois  Central  Railroad  Co.  v.  McCullough,  166. 

Delivery  of  a  deed. 

2.  Wlidt  constitutes.  In  case  of  a  sale  of  the  land  by  the  first  ven- 
dee, and  the  acceptance  by  his  vendor  of  the  notes  of  the  second  pur- 
chaser for  the  unpaid  purchase  money  due  the  former,  together  with 
a  mortgage  from  the  latter  on  the  same  premises,  to  secure  such  notes, 
which  were  taken  in  lieu  of  the  notes  given  b)'  the  first  purchaser,  a 
recognition  by  the  original  vendor,  of  title  in  the  mortgagor,  would 
be  implied  tlierebj',  and  his  assent  to  the  delivery  of  his  deed  to  his 
vendee.     Ibid.  166. 

3.  But  such  a  transaction  would  not,  of  itself,  import  that  the  as- 
sent of  tlie  original  vendor,  to  the  delivery  of  the  deed,  was  given  at 
any  time  prior  to  the  acceptance  of  the  notes  and  mortgage  of  the  sec- 
ond purclia.ser,  nor  would  it  necessarilj-^  imply  a  ratification  of  the  ob- 
taining possession  of  tlie  deed  and  patting  it  on  record,  contrary  to 
the  agreement  in  respect  thereto.  The  legal  intendment  could  be  no 
more  tiiaii  tliat  Hk;  first  vendor  consented  to  a  change  in  the  form  of 
his  security,  and  assented  to  the  deliver}'  of  the  deed  to  his  vendee,  on 
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tlie  condition  tlial  lie  sliould,  at  tlie  same  time,  receive  back  a  mort- 
gage of  the  lauds  to  secure  the  payment  of  what  remained  due  to  him. 
Illinois  Central  Railroad  Co.  v.  McCullough,  166. 

4.  And  herein  of  an  intewening  incumbrance.  The  assent  by  the 
original  vendor  to  the  delivery  of  the  deed  to  his  vendee,  and  his  ac- 
ceptance of  the  mortgage  from  the  second  purchaser,  being  simulta- 
neous acts,  and  the  title  resting  but  for  au  iustaut  in  either  vendee,  a 
deed  of  trust  executed  by  the  first  veudee  to  a  third  person  prior  to 
that  transaction,  would  not  attach  as  a  lieu  upon  the  laud,  to  the  pre- 
judice of  the  subsequent  mortgage,  merely  by  reason  of  the  title  re- 
maining in  the  maker  of  tlie  deed  of  trust  or  the  subsequent  mortga- 
gor for  the  brief  interval  necessary  to  the  cousumniatiou  of  the  trans- 
action, as  would  have  beeu  the  case  if  it  had  so  remained  for  any  time. 
Ibid.  166. 

CORPORATION. 
Fraudulent  oksanization. 

1.  A  number  of  persons  organized  a  telegraph  company,  and  one 
of  the  number  subscribed  for  nearly  all  of  the  stock  and  transferred 
it  to  anotiier  person  to  hold  as  trustee,  and  to  represent  and  sell  the 
same,  but  no  money  was  to  be  paid  by  those  organizing  the  company, 
and  such  subscriber,  by  contract  with  the  company,  undertook  to  build 
two  thousand  miles  of  line,  but  the  agreed  price  was  largely  above  the 
cost  of  construction;  an  election  was  held,  where  a  large  number  of 
well-known  business  men,  not  stockholders,  or  consenting  thereto, 
were  elected  directors;  a  circular  was  issued  referring  to  the  objects 
and  prospects  of  the  companj',  and  the  names  of  these  persons  were 
given  as  directors,  and  in  the  same  circular  persons  were  solicited  to 
subscribe  for  stock,  and  it  was  stated  that  on  the  payment  of  forty  per 
cent  on  the  share,  a  certificate  of  stock  would  be  issued,  and  no  further 
call  would  be  made  thereon.  It  was  also  provided,  bj'  a  by-law,  that 
no  general  meeting  of  the  stockholders,  or  election  of  directors,  should 
be  iield  until  tlie  two  thousand  miles  of  line  should  be  built  and 
equipped,  or  until  the  persons  holding  a  majorit}-^  of  the  stock  should 
petition  the  president  to  call  a  meeting.  Many  persons  became  sub- 
scribers and  paid  fort)'^  per  cent  ou  their  stock,  and  four  huudred  and 
seventeen  and  one-half  miles  of  Hue  was  constructed  at  a  cost  of  $126,- 
550.90,  and  $25,000  had  beeu  paid  on  work  not  completed  :  Held,i\\&i 
the  scheme  was  fraudulent,  inteuded  to  enrich  the  contractor,  and  the 
plan  so  devised  that  the  bona  fide  stockholders  should  uot  have  any 
control  of  the  aflairs  of  the  company,  by  electing  directors,  until  two 
thousand  miles  of  the  line  should  be  completed.  Terwilliger  v.  Tlie 
Great  Western  Telegraph  Co.  et  al.  250. 
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2.  It  was  further  held,  that  tlie  bona  fide  stockholders  should  have 
relief,  and  that  the  lines  constructed  belonged  to  the  subsequent  sub- 
scribers whose  money  built  them,  and  that  the  contracts  should  all  be 
set  aside;  the  amount  of  money  paid  by  the  subscribers  ascertaincd» 
and  certificates  of  stock  to  be  issued  to  them  so  far  as  paid  for,  at  forty 
per  cent.  An  election  was  directed  to  be  called  for  a  new  board  of  di- 
rectors by  such  stockholders,  at  which  election  only  actual  holders  of 
stock  subscribed  and  paid  for  should  be  allowed  to  vote,  and  if  a  set- 
tlement should  not  be  made  by  the  new  directors  with  the  contractor, 
satisfactory  to  the  court,  the  cost  of  constructing  the  lines  already 
built,  as  nearly  as  possible,  to  be  ascertained,  and  the  contractor  to  be 
allowed  the  cost  and  a  reasonable  compensation  for  his  time  and  labor, 
and  the  court  Avas  directed  to  render  a  decree  against  him  for  any  ex- 
cess, to  be  paid  to  the  treasurer  appointed  by  the  new  board.  The 
president  and  secretarj'  were  required  to  produce  all  books  and  papers 
that  might  be  necessary  in  the  adjustment,  and  if  the  company,  as  now 
organized,  interpose  any  obstacles  in  the  way  of  carrying  the  orders  of 
the  court  below  into  execution,  a  receiver  to  be  appointed  to  take  charge 
of  the  entire  affairs  of  the  company.  Terwilliger  v.  The  Great  Western 
Telegraph  Co.  et  al.  250. 

MONICIPAIi    CORPORATIONS. 

3.  How  far  subject  to  judicial  control,  and  herein  of  the  general  char- 
acter of  their  powers  and  diities.  A  court  of  equity  may  grant  relief 
against  a  municipal  corporation  /'s  well  as  against  a  natural  perso",  in 
most  cases.  But  there  are  acts  which  a  corporation  may  do  witiiin  the 
Mmitsof  its  charter,  without  being  subject  to  the  supervision  of  any 
court;  such  acts  are  those  done  under  its  legislative  and  discretionary 
powers.     Sherlock  et  al.  v.  Village  of  Winp-etka  et  al.  389. 

4.  In  respect  to  the  property  of  the  corporation.  A  municipal  corpor- 
ation, in  reference  to  its  property,  stands  on  tiie  same  footing  as  other 
corporations.  Its  corporate  property  is  held  in  trust  for  the  benefit  of 
its  constituents,  and  it  is  bound  to  administer  such  property  fnithfully, 
honestly  and  justly,  and  if  guilty  of  a  breach  of  trust  by  disposing  of 
valuable  property  without  any,  or  for  a  nominal,  consideration,  it  will 
be  regarded  in  the  liglit  of  the  representative  of  a  private  individual  or 
private  corporation.  The  fact  that  the  forms  of  legislation  are  used  in 
committing  such  a  breach  of  trust,  will  not  change  the  ciiaracter  of  the 
act.  Such  is  not  the  exercise  of  political  power,  delegated  for  public 
purposes,  and  exemption  from  judicial  interference  terminates  where 
legislative  action  ends.     Ibid.  389. 

5.  Issuing  corporate  bonds,  only  for  corporate  purposes.  The  com- 
mon council  lias  no  authority  to  purciiase  lands,  erect  buildings,  and 
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issue  bonds  pledging  the  corporate  property  and  the  faith  of  the  cor- 
poration, for  any  but  municipal  purposes.  Where  the  design  in  pur- 
cliasiiig  the  land,  erecting  the  buildings  aud  issuing  the  bonds,  is  for 
private,  to  the  exclusion  of  corporate  purposes,  aud  for  private  gaiu,  it 
is  a  gross  breach  of  trust,  a  fraud  upon  the  lavr  aud  the  tax  payers  of 
the  municipality,  and  a  court  of  equity  will  take  cognizance  of  such  a 
case.     Sherlock  et  al.  v.  VilUige  of  Winnetka  et  al.  389. 

6.  Sale  of  municipal  bonds — to  wltom  allowable.  See  PURCHASERS, 
4,  5,  6. 

COSTS. 
Against  an  estate. 

1.  Estates  are  not  answerable  for  costs  on  claims  filed  after  the  term 
of  the  probate  court  appointed  by  the  administrator  for  adjustment. 
BusseU  V.  Hubbard  et  al.  335. 

Against  an  administrator  personally. 

2.  An  administrator  can  never  be  made  personally  liable  for  costs 
except  upon  proof  of  mala  fides  or  gross  negligence  on  his  part.  Ibid- 
335. 

Attorney's  fees  as  costs. 

8.  Construction  of  act  of  1869.  The  act  of  1869,  being  construed 
as  intending  the  taxation  of  counsel  fees  in  partition  suits  only  incases 
where  the  proceedings  are  amicable,  does  not  apply  to  a  suit  begun  as 
an  amicable  one  but  which  afterwards  develops  into  the  ordinary  case 
of  adverse  parties,  at  least  so  far  as  regards  the  services  rendered  after 
the  suit  partakes  of  such  nature.     Lilly  et  al.  v.  Shaw  et  al.  72. 

•COUNTY  TREASURER. 

Surety  on  his  bond.  • 

Of  increasing  tlie  liability  after  the  execution  of  the  bond.  See 
SURETY,  4,  5. 

O  OVEN  ANTS. 

Where  covenantee  voluntarily  yields. 

Whether  lie  may  have  Ids  action  on  the  covenant.  The  owner  of  a  lot 
of  ground  contemplating  the  erection  of  a  frame  buikling  liiereon,the 
owner  of  a  brick  house  situated  ou  the  line  of  an  adjacent  lot  proposed 
to  him  that  if  he  would  build  of  brick  he  might  use  the  brick  wall  of 
the  house  for  the  purpose  of  attaching  thereto  the  proposed  uew  build- 
ing. The  proposition  was  accepted,  aud  the  uew  house  was  built  of 
brick  and  attached  to  the  wall  of  the  other  building  as  proposed:  Held, 
where  the  party  to  whom  the  license  was  given,  and  who  had  executed 
its  purpose,  subsequently   couveyed   with  covenant   to   his   grantee 
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against  any  damages  resulting  to  the  latter  iu  respect  to  the  matter  of 
such  license,  such  grantee  cau  uot,  by  voluntarily  yielding  to  a  claim, 
based  upon  an  alleged  right  to  revoke  the  license  when  such  riglit  of 
revocation  did  not  exist,  have  any  right  of  action  upon  the  covenant. 
Russell  V.  Hubbard  et  cU.  335. 

COVENANTS  FOR  TITLE. 

Covenant  against  incumbrances. 

Pass  to  remote  grantee.  A  remote  grantee  of  lauds  may  maintain  an 
action  iu  his  own  name  against  the  original  grantor,  on  a  covenant  in 
the  deed  of  the  latter,  "that  the  said  lands  are  free  from  all  incum- 
brances," where  the  substantial  breach  of  the  covenant  occurs  after 
the  assignment,  and  the  whole  actual  damages  are  sustained  by  the 
assignee.  Although  in  such  case  the  covenant  is  nominally  broken  on 
the  execution  of  the  deed,  the  rule  of  the  common  law,  that  choses  in 
action  are  not  assignable,  does  not  apply.    Richard  v.  Bent,  38. 

CREDITOR'S  BILL.     See  CHANCERY,  3  to  6. 

CRIMINAL  LAW. 
Return  op  indictment  into  court. 

1.  And  of  tlie  evidence  thereof.  Before  a  party  can  be  legally  tried 
on  an  indictment,  it  must  appear  fr(mi  the  record  that  the  indictment 
was  returned  by  the  Grand  Jury  into  open  court.  Such  fact  not  ap- 
pearing in  the  record,  a  motion  in  arrest  of  judgment  should  be  al- 
lowed.    Saitler  v.  The  People,  68. 

2.  Tfie  minutes  of  the  judge  are  no  part  of  the  record,  and  although 
they  show  tlie  indictment  to  have  been  so  returned,  that  does  uot  have 
the  force  or  effect  of  a  record.     Ibid.  68. 

Malicious  mischief. 

3.  What  constitutes.  Upon  the  trial  of  a  party  on  an  indictment  for 
malicious  mischief,  it  appeared  there  was  a  controversy  between  the 
prosecutors  and  tlie  defendant,  in  regard  to  the  possession  of  a  certain 
lot  of  ground,  tlie  defendant  being  in  the  actual  possession.  Upon 
the  prosecutors  attempting  to  run  a  division  fence  across  the  lot,  the 
defendant  took  up  the  posts  and  tore  off  the  boards  while  the  fence 
was  in  process  of  erection,  and  forbade  them  from  making  the  fence,, 
protesting  tliey  had  no  right  to  do  so,  and  that  he  was  pnying  rent  for 
the  whole  of  the  premises:  Held,  an  instruction  offered  by  the  de- 
fendant, that,  if  tile  jury  believed,  from  the  evidence,  he  was  in  pos- 
Bcssiou  of  the  premises,  and  paying  rent,  they  should  find  him  not 
guilty,  should  have  been  given.     The  statute  in   regard  to  maliciouB- 
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mischief  (R.  S.  Ch.  30,)  does  not  apply  to  cases  of  this  kind,  where  op- 
position is  made  by  a  claimant  of  premises  of  wliicli  lie  is  in  actual 
possession,  to  the  erection  of  a  fence  across  the  same  without  his  con- 
sent.    Saltier  v.  Tlie  People,  68. 
Lottery. 

4.  What  constitutes.  In  a  prosecution  for  the  alleged  sale  of  a  lot- 
tery ticket,  it  appeared  the  ticket  was  as  follows: 

"  Chicago  Industrial  College  and  Home  Festival 
"This  ticket  is  a  receipt  for  $5,  in  payment  for  and  delivery  of  a 
copy  of  a  steel  plate  engraving,  and  admission   to  our  concerts  and 
lectures,  for  which  it  is  sold. 
"  By  order  of  the  officers, 

Thomas  «&  Co.,  General  Agents." 

Besides  the  ticket,  a  steel  plate  engraving  was  delivered  to  the  pur- 
chaser, and  also  a  bill,  entitled,  "  Grand  National  Festival,  to  erect  in 
the  city  of  Chicago  an  Industrial  College  and  Home  for  Unfortunate 
Females,"  and  it  was  proposed  in  the  bill  to  give  a  series  of  musical 
receptions,  and  a  course  of  lectures,  in  Chicago,  at  the  close  of  which, 
and  after  the  sale  of  200,000  copies  of  steel  plate  engravings,  to  dis- 
tribute to  the  purchasers  of  engravings,  "in  a  just  and  legal  manner,** 
$200,000  in  presents,  amounting  in  number  to  3012.  Twenty-eight 
hundred  of  this  number  were  to  be  the  newspapers  of  Chicago,  at  a 
price  from  $2  to  $12  each.  The  remaining  212  were  estimated  at 
$85,000  to  $50,000.  It  was  lield,  this  was  "a  scheme  for  the  distribu- 
tion of  prizes  by  chance,"  and  constituted  a  lottery,  within  the  mean 
iug  of  the  statute.     Thomas  v.  The  People,  160. 

5.  The  fact  that  no  plan  of  distribution  had  been  determined  upon 
at  the  time  of  the  sale  of  the  ticket,  would  not  relieve  tlie  scheme  of 
its  character  as  a  lottery,  when  it  was  apparent  that  some  of  the  pur- 
chasers of  tickets  would  fail  to  receive  a  prize.  The  promise  that  the 
distribution  should  be  in  "a  just  and  legal  manner,"  was  evasive. 
Ibid.  160. 

6.  And  even  if  the  ticket  to  the  concerts  and  lectures,  and  the  en- 
graving, were  intrinsically  worth  the  price  paid  for  the  ticket,  the 
scheme  would  still  be  a  lottery.    Ibid.  160. 

Evidence  op  intent. 

7.  It  was  proper,  in  such  case,  to  admit  in  evidence,  on  behalf  of 
the  prosecution,  not  only  the  ticket  sold,  but  the  bill  or  advertisement 
delivered  to  the  purchaser,  which  explained  tlie  purposes  and  charac- 
ter of  the  scheme,  and  also  other  tickets  and  bills  or  advertisements 
of  similar  kind,  sold  and  delivered  by  the  accused  to  other  parties,  as- 
tending  to  prove  the  intent  with  which  the  ticket  was  sold.    Ibid.  160- 
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8.  If  the  intent  can  not  be  implied  from  the  facts  and  circum- 
stances wliicli,  witli  tlie  intent,  constitute  tlie  crime,  then  otlier  acts 
of  tlie  party,  from  which  it  can  be  implied,  may  be  proved.  What- 
ever will  prove  the  intent,  is  admissible,  either  to  show  scienter  or 
guilty  knowledge.     Thomas  v.  Tlie  People,  160. 

Venue — proop  op,  necessary. 

9.  The  failure,  in  a  criminal  case,  to  prove  the  county  in  which  the 
offense  was  committed,  is  fatal  to  a  conviction.  Battler  v.  TJie  Peo- 
ple, 68. 

Collection  op  pines,  porpeitures  and  penalties. 

10.  By  State's  attorneys— under  act  of  1865.  See  STATE'S  ATTOR- 
NEYS, 1,  2. 

DECREE. 
Altering  or  setting  aside  decree  at  subsequent  term. 

1.  Where  the  decree  is  signed  and  filed  for  record,  or  where  it  is 
ordered  by  the  court  to  be  recorded,  and  is  duly  filed  for  record  by 
the  clerk,  and  the  term  has  expired,  it  becomes  a  matter  of  record, 
and  can  not  be  altered  or  amended  on  motion,  except  as  a  mere  mat- 
ter of  favor,  or  quite  of  course.    Hui'd  v.  Goodrich,  450. 

Decree  in  payor  op  the  "  dependants." 

2.  WJien  all  are  not  entitled.  Where  a  grantor  of  land  sought  by 
bill  in  chancery  to  rescind  the  deed,  making  his  grantees,  and  also  a 
tenant  in  possession,  parties  defendant,  and  a  decree  was  rendered  set- 
ting aside  the  conveyance,  but  directing  that  the  complainant  pay  to 
the  "defendants"  a  certain  sum  for  improvements:  Held,  as  all  the 
defendants  would,  by  the  terms  of  the  decree,  be  entitled  to  partici- 
pate in  the  sum  so  directed  to  be  paid,  when  the  tenant  was  not  en- 
titled to  any  part  of  it,  the  decree  was,  to  that  extent,  erroueonB. 
Oard  et  al.  v.  Oard,  46. 

Construction  op  decree  for  dower. 

3.  As  to  the  extent  of  the  lien,  ilureof.    See  DOWER,  4 

DEDICATION. 
By  whom  to  be  made. 

1.  A  primar}-^  condition  of  every  valid  dedication  is  that  it  shall  be 
made  by  the  owner  of  the  fee.     Baugan  v.  Mann,  492. 

2.  In  a  suit  to  enjoin  the  defendant  from  erecting  a  building  on  a 
certain  parcel  of  ground,  on  tiie  allegation  that  tiie  locus  in  quo  had 
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been  dedicated  as  an  alley  h}'  a  former  owner  of  the  fee,  from  whom 
the  complainant  deduced  title  to  a  lot  adjacent  to  such  alley,  it  was 
not  shown  that  the  person  who  niade  the  alleged  dedication  had  title 
to  the  premises,  nor  did  it  appear  that  the  defendant  claimed  title 
under  him,  so  the  complainant  failed  in  his  proof,  it  being  essential 
to  the  validity  of  the  dedication  that  the  person  making  it  was  the 
owner  of  the  fee.     Baugan  v.  Mann,  492. 

FOU  PURPOSES  OF  A  STllEET. 

3.  What  constitutes.  In  the  year  1817,  the  owner  of  the  land 
upon  which  the  town  of  Golcouda,  in'  Pope  county,  in  this  State,  is 
situated,  laid  off  the  same  into  town  lots,  streets  and  allej's,  and  made 
and  recorded  a  plat  of  the  town  thus  laid  out.  A  memorandum  was 
endorsed  on  the  plat,  defining  the  width  of  the  streets  and  alleys, 
"excepting  Water  street,  which  includes  all  of  the  ground  from  the 
front  lots  to  the  river."  The  plat  was  not  signed  or  acknowledged. 
At  that  time  there  was  no  statute  regulating  the  execution  of  town 
plats.  This  was  held  to  be  a  sufficient  dedication,  by  the  common 
law,  to  the  public,  of  all  the  ground  between  the  lots  fronting  on  the 
Ohio  river,  and  the  river  itself.     Field  v.  Carr  et  al.  198. 

DEEDS.     See  CONVEYANCES. 

DEFAULT. 
Setting  aside  default. 

1.  For  want  of  proper  service  of  process.  Where  a  bill  for  a  divorce 
was,  upon  a  default,  taken  as  confessed,  and  the  next  day  the  defend- 
ants filed  affidavits  proving  satisfoctorily  that  the  person  with  whom 
the  copy  of  the  summons  was  left  was  not  a  member  of  his  family, 
and  a  motion  entered  to  set  aside  the  default,  and  be  permitted  io 
answer,  but  the  motion  was  overruled  :  Hdd,  that  it  was  error  to  over- 
rule the  motion.     Brown  v.  Brown,  315. 

3.  Contradicting  a  return  upon  process.  While  the  rule  is  well 
established,  that  the  return  of  an  officer  can  not  be  contradicted,  and 
is  founded  on  public  policy  for  the  protection  of  innocent  persons  in 
their  rights  acquired  under  legal  proceedings,  yet  there  are  some  few 
cases  which  are  excepted  from  the  rule,  and  this  case  is  one  of  those 
exceptions.  But  it  is  not  in  every  case  of  a  default  that  it  will  be 
permitted  to  contradict  the  return.    Ibid.  315. 

DELIVERY. 
Delivery  of  a  deed.    See  CONVEYANCES,  2,  3,  4. 

DEMURRER. 

Carried  back  to  former  pleading.     See  PLEADING,  13. 
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.DEMURRER  TO  EVIDENCE. 

What  is  admitted  thereby. 

1.  Where  a  cUmurrer  is  interposed  to  the  evidence,  the  rule  is,  that 
the  denuirrer  admits  not  only  all  that  the  plaintiff's  testimony  lias 
proved,  but  all  lliat  it  tends  to  prove.  Fent  et  al.  v.  Toledo,  Peoria  <jb 
Warsaio  Rdilway  Co.  349. 

DESCRIPTION. 

Description  op  a  note. 

Ill  a  warrant  of  attorney  to  confess  a  judgment.  See  JUDGMENTS,  3. 

DOWER. 

Oath  op  commissioners. 

1.  Necessity  thereof  In  a  proceeding  by  petition  for  assignment  of 
dower,  where  the  report  of  the  commissioners  appointed  to  assign 
dower  stated  that  they  were  duly  sworn  in  open  court,  but  the  char- 
acter of  the  oath  taken  nowhere  appeared  in  the  report  or  other  por- 
tions of  the  record :    Held,  this  omission  in  the  record  was  fatal.    The 

-statute  is  peremptory  that  the  commissioners  shall  take  an  oath,  and 
what  it  shall  contain  is  specifically  prescribed.  It  must  appear  that 
the  oath  conformed  to  the  requirements  of  the  statute.  Durham  \. 
Mulkey,  91. 

2.  Exceptions  not  required.  In  such  a  proceeding,  and  as  to  such  a 
requirement,  it  is  for  the  party  relying  upon  the  action  of  the  com- 
missioners to  show  that  the  statute  has  been  pursued,  and  it  is  unne- 
cessary that  any  exceptions  should  be  filed  to  the  report  of  the  com- 
missioners, to  render  tenable,  on  error,  the  objection  that  their  oath 
did  not  conform  to  the  statute.    Ibid.  91. 

Of  a  money  decree  in  lieu  op  dower. 

3.  Where  a  sum,  to  be  paid  annually,  is  decreed  the  widow  in  lieu 
of  dower,  it  is  proper  to  decree  that  an  execution  may  issue  for  the 
collection  of  the  same,  in  case  of  default  in  the  payment  thereof;  but 
when  a  lien  is  retained  on  the  land,  the  decree  should  require  it  to  be 
first  sold  under  the  execution.     Ibid.  91.  * 

Decree  for  dower. 

4.  Construction  thereof.  In  a  proceeding  for  assignment  of  dower 
in  certain  premises  in  which  the  widow  was  only  entitled  to  dower  in 
the  one  undivided  luilf  thereof,  the  decree  rendered  therein  directed: 
"tl)at  the  said  dower  *  *  *  «  be  a  lien  on  the  said  premises,  to 
wit:  on  the  undivided  half  of  the  lands  hereinbefore  described."  Up- 
on objection  to  the  decree,  that  it  made  the  dower  alien  on  the  whole 
of  the  premises,  it  was  regarded  as  not  open  to  such  objection.  Reeves 
^ai.Y.  Beeves,  203. 
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EASEMENT. 
Right  op  way  over  the  land  op  another. 

lu  an  action  for  the  trespasses  of  the  defendant's  children  in 
passing  over  the  hind  of  the  plaintiff,  in  going  to  and  returning  from 
school,  it  appeared  the  school  house  was  built  by  and  for  the  public, 
on  a  small  lot  forming  a  part  of  the  tract  owned  by  the  plaintiff.  The 
children  could  not  conveniently,  and  without  traveling  a  very  consid- 
erable distance,  approach  the  school  house  without  passing  over  the 
plaintift''s  land:  Hdd,  until  a  highway  to  the  school  house  was  pro- 
vided, the  children,  they  residing  in  the  district,  had  tiie  right,  neces- 
sarily, to  travel  over  the  land  of  the  plaintiff  in  going  to  and  return- 
ing home  from  school.     Wilson  v.  Oarrard,  51. 

IIJEOTMENT. 

Evidence  in  ejectment.     See  EVIDENCE,  18,  19,  20. 

j:minent  domain. 

Right  of  triai^  by  jdry. 

1.  On  the  taking  of  private  property  for  public  use.     See  JURY,  L 
Detekmining  the  question  op  compensation. 

2.  Is  a  judicial  question.     See  JUDICIAL  ACTION,  1. 

ENTRY  BY  FORCE. 

To  REMOVE  FIXTURES. 

Not  allowable.     See  TRESPASS,  2. 

ERROR. 

Whether  error  may  be  assigned. 

By  a  party  who  declined  to  accept  a  new  trial  in  the  court  below,  which 
was  offered  him  on  terms.     See  NEW  TRIALS,  4. 

ESCROW. 
Delivery  of  a  bond  as  an  escrow. 

Effect  on  the  rights  of  a  surety  where  the  bond  is  delivered  without  per 
formanceof  the  condition.  See  SURETY,  1,  2,  3.  Also  see  CONVEY 
ANCES,  1. 

ESTOPPEL. 

Subsequent  purchasers. 

1.  Where  the  owner  of  land  laid  off  the  same  into  town  lots,  and 
made  out  and  recorded  a  plat  of  the  same,  dedicating  certain  portions 
to  the  use  of  the  public,  it  was  Md,  the  vendor  of  the  party  who  thus 
laid  out  the  town,  having  filed  a  bill  in  chancery  to  subject  the  lots  to 
the  payment  of  the  purchase  mone}',  and  the  sale  under  the  decree  in 
that  suit  being  made  according  to  the  plat,  purchasers  at  such  sale 
■would  be  estopped  to  deny  the  validity  of  the  plat,  and  a  conveyance 
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bj'  the  commissioner  who  executed  the  decree,  of  the  ground  so  dedi- 
cated  to  the  public,  would  pass  no  title  thereto.  Field  v.  Carr  et  oL 
198. 

2.  Of  property  not  belonging  to  the  vendor.  Where  a  person  who 
holds  a  contract  of  purchase  of  land,  stands  by  and  sees  another  pur- 
chase the  same  land  from  his  vendor,  pa3nng  his  own  money  therefor, 
and  fails  to  make  known  any  claim  in  respect  to  the  land,  he  will  be 
estopped  from  afterward  claiming  that  the  second  purchaser  bought 
for  l)is  benefit.     Baehr  v.  Wolf  et  al.  470. 

PRFVy  TO  A  JUDGMENT. 

3.  How  far  estopped  by  denying  its  operation.    See  OFFICERS,  5. 

EVIDENCE. 
Parol  evidence. 

1.  To  prove  a  settlement  and  balances  of  account.  In  an  action  on  the 
official  bond  of  a  county  treasurer,  where  books  and  papers  given  in 
evidence  are  voluminous,  it  is  not  error  to  permit  a  witness,  who  has 
made  computations  therefrom,  to  testifj'^  to  balances  and  the  results  of 
such  computations,  and  to  settlements  made  by  the  treasurer  and  the 
board  of  supervisors,  but  it  is  error  to  permit  him  to  testify  to  a  re- 
port of  the  finance  committee  made  in  the  absence  of  the  treasurer, 
and  in  which  he  had  not  participated,  and  to  which  he  had  not  as- 
sented.    Smith  V.  Board  of  Supervisors  of  Peoria  County,  412. 

2.  To  prove  tlie  approval  of  a  school  treasurer's  bond.  Parol  evidence 
is  admissible  to  prove  that  a  board  of  education  had,  in  fact,  approved 
the  bond  of  their  treasurer,  although  it  was  not  entered  on  the  min- 
utes of  the  proceedings  of  the  board.  Bartlett  et  al.  v.  Board  of  Edu- 
cation, 364. 

DeCLAUATIONS  op  a  PARTY. 

3.  WJietlier  admissible  in  his  favor.  Declarations  made  by  one  of 
two  contesting  parties,  out  of  the  presence  of  the  other,  are  inadmissi- 
ble as  evidence  in  his  favor.     Cottom  v.  Holliday,  176. 

Admissions. 

4.  Admissions  of  prior  holder  of  a  note,  as  against  a  subsequent  as- 
signee. Where  the  holder  of  a  chose  in  action  alread)'  matured,  makes 
admissions  and  declarations  against  his  interest  in  respect  thereto, 
while  such  holder,  such  admissions  and  declarations  are  competent  as 
original  evidence  against  an  assignee  after  maturity.  Sandifer  v. 
Hoard,  246. 

5.  So  in  an  action  on  a  promissory  note,  by  an  assignee  thereof, 
against  the  maker,  where  the  defendant  pleaded  payment  to  the  payee 
while  he  was  holder  of  the  note,  and  averred  the  note  was  assigned  to 
plaiutiflf  after  maturity,  it  was  held,  that,  for  the  purpose  of  showing 
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tlie  (It'fense  of  payment,  admissions  and  dcclnralions  of  the  paj'ee 
made  wliile  the  note  was  held  b)'  liim,  and  after  it  was  due,  to  the 
eflfccl  that  it  liad  been  paid  by  the  maker,  were  admissible  as  evidence. 
Sandifer  v.  Hoard,  246. 

6.  Nor  is  the  admissibility  of  snch  evidence  affected  by  the  circum- 
stance, whether  or  not  the  declarant  is  a  competent  witness,  or 
whether  he  was,  in  fact,  a  witness  for  the  defendant.     Ibid.  246. 

7.  The  evidence  was  admissible,  on  the  broad  ground  that  the 
declaration  was  against  the  interest  of  tlie  party  making  it,  in  the 
nature  of  a  confession,  and,  on  that  account,  so  probably  true  as  to 
justify  its  reception.     Ibid.  246. 

CONTEnSATIONS. 

8.  Witnesses  should  state  facts,  and  not  mere  inferences  or  conclu- 
sions; and  where  a  witness  is  testifying  in  respect  to  the  alleged  ad- 
missions of  another,  if  he  is  unable  to  give  the  words,  language,  or 
the  substance  of  it,  he  should  not  testif)'  at  all;  the  witness  can  not 
be  permitted  to  give  a  mere  conclusion  of  his  own,  when  the  conver- 
sation or  declarations  from  which  the  conclusion  is  drawn  have  passed 
from  his  mind.     Helm  v.  Cantrell  et  al.  524. 

Op  a  communication  from  one  party  to  the  other. 

9.  In  an  action  to  recover  for  the  board  of  the  defendant  and  his 
hired  hands,  it  is  competent  for  the  defendant  to  prove  a  communica- 
tion from  him  to  the  plaintiff  in  respect  to  the  board  of  such  of  his 
hands  as  might  fail  to  Avork  for  him.     McBride  v.  Griffin,  227. 

Opinions  of  witnesses. 

10.  The  mere  opinion  of  a  witness  as  to  value,  or  the  amount  of 
damages  property  has  sustained,  is  usually  admissible  when  based  on 
information  as  to  value,  or  the  extent  of  the  injury  when  testifying  as 
to  the  amount  of  damage.  Wl)en  a  witness  has  stated  his  knowledge 
of  the  value  of  the  class  of  property  about  which  he  is  testifying,  he 
may  usually  be  asked  Iiis  opinion,  but  not  otherwise.  Cooper  v.  Han- 
dull  et  al.  317. 

11.  It  is  not  error  for  the  court  to  refuse  to  permit  a  witness  to 
answer  a  question  as  to  the  cost  of  constructing  a  house,  who  had 
stated  he  was  not  a  mechanic- and  was  unacquainted  witli  such  cost. 
Ibid.  317. 

Evidence  of  deceased  witness  on  former  trial. 

12.  ActoflSQl.  In  an  action  on  a  promissory  note,  against  the 
administrator  of  the  maker,  on  which  the  same  party  had  previously 
Iwouglit  suit  against  the  maker  in  his  life  time,  the  latter  testifying 
therein  in  his  own  behalf  in  relation  to  the  note,  but  the  former  took 
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a  non-suit,  the  defendant  offered  to  prove  by  a  witness  wlio  was  a 
juror  on  the  trial  of  the  former  suit,  and  wlio  stated  tliat  lie  remem- 
bered the  testimonj'  of  deceased  at  that  time,  what  the  deceased  testi- 
fied to  in  relation  to  tlie  note,  and  how  his  siguature  thereto  was  ob- 
tained: Held,  the  evidence,  being  material  to  the  issue,  "was  compe- 
tent as  falling  within  the  general  rule  that  the  teslimonj' of  a  deceased 
M'itness,  on  tlie  same  subject  matter  between  the  same  parties,  ma}'  be 
given  on  a  second  trial  b}-^  any  one  who  remembers  it,  wlietlier  the 
testimony  was  reduced  to  writing  or  not.  Altliough  the  action  was 
against  an  administrator,  tliere  is  notliing  in  the  act  of  1867  tliat  ren- 
ders sucli  testimony  incompetent.     HutcMngs,  Admr.  v.  Corgan,  70. 

Evidence  on  former  hearing  in  cnANCERV. 

13.  Effect  of  agreement  in  resi->ect  thereto.  An  agreement  as  to  what 
the  exhibits  in  a  cause  proved  on  the  hearing,  Avill  not  operate  as  evi- 
dence on  a  hearing  subsequently  had,  upon  a  reversal  of  the  first  de- 
cree; and  if  sucli  agreement  could  be  given  anj^  effect  upon  a  second 
hearing,  as  to  parties  in  court  at  the  time  it  was  made,  it  could  not 
bind  new  parties  to  tiie  record  who  gave  no  assent  thereto.  Thomas, 
trustee,  etc.  v.  Adams  et  ai.  223. 

Admission  of  evidence  without  objection. 

14.  Whether  conclusive  as  to  its  legal  effect.  In  an  action  of  debt 
against  the  city  of  East  St.  Louis,  upon  certain  certificates  of  indebt- 
edness, termed  scrip,  issued  by  such  police  commissioners,  it  was  Jield, 
while  the  admission  of  such  certificates  as  evidence,  without  objectiou, 
precluded  the  defendant  from  raising  any  question  as  to  the  execution 
of  the  certificates,  or  their  genuineness,  yet  it  did  not  preclude  it  from 
questioning  their  legal  effect  as  a  basis  of  recovery,  either  upon  the 
argument  of  the  case  before  the  court,  or  upon  a  motion  for  a  new 
trial.     City  of  East  St.  Louis  v.  Witts,  155. 

Of  injury  to  other  property. 

15.  Than  that  in  controversy.  In  an  action  on  the  case  for  injuiy 
to  a  dwelling  house  by  the  erection  of  a  mill,  by  which  dust,  dirt  and 
other  impurities  are  thrown  in  and  upon  the  house,  it  is  error  to  ex- 
clude evidence  that  such  impurities  were  thrown  by  the  mill  upon 
other  buildings  in  the  vicinity  of  plaiutifl"'s  house,  as  such  evidence  is 
pertinent  to  tlie  issue.  While  such  proof  would  not  be  direct  as  to 
tlie  amount  of  impurities  actually  deposited  on  the  plaintiff's  house,  it 
would  tend  to  show  that  the  mill  was  capable  of  inflicting  the  injury 
complained  of;  and  justify  the  inference  that  if  other  buildings  simi- 
larly situated  were  thus  affected,  the  same  would  be  true  as  to  the 
plaintiff's  premises.     Cooper  v.  Randall  et  ai.  317. 
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To  WHOM  PAYMENT  SHALL  BE  MADE. 

16.  Evidence  in  reapect  tJiereto — burden  of  proof.  A  party  purchased 
of  anotlR-r  a  lot  of  mules  at  a  specified  price  per  licail.  In  au  action 
b}'  the  vendor  against  the  purchaser  for  the  price  of  a  portion  of  liio 
mules,  the  rest  having  been  paid  for,  the  plaintiff  declaring  on  the 
common  counts,  to  which  the  general  issue  was  filed,  with  a  notice  of 
set  off,  the  defendant  relying  upon  an  agreement  that  the  pa}'uient  was 
to  be  settled  with  a  third  person,  it  was  held,  the  pluinliff  liaving  pro- 
ven the  sale  of  the  mules  to  the  defendant,  it  devolved  upon  the  latter 
to  sliow  that  the  purchase  was  not  in  the  usual  course  of  business,  and 
that  some  special  contract  or  agreement  was  made  in  reference  to  the 
purchase,  to  rebut  the  presumption  that  the  money  was  to  be  paid  to 
the  vendor.    Smith  et  al.  v.  Cornell  et  al.  66. 

Account  book. 

17.  When  admissible.  In  a  suit  on  the  bond  of  a  treasurer  of  a 
school  boiird,  against  him  and  his  sureties,  for  money  received  and  not 
accounted  for  by  him,  it  is  not  error  to  admit  his  account  book,  as 
treasurer,  to  show  the  amount  of  monej'  received  b}'  him,  and  this,  too, 
although  the  entries  were  made  by  his  clerk,  and  especially  so  when  the 
treasurer  swore  that  there  ^\*Sls  in  his  hands  a  sum  equal  to  that  shown 
by  his  books.    Bartlett  et  al.  v.  Board  of  Education,  364. 

In  ejectment. 

18.  Of  deeds  inwlving  conflict  of  title.  Where  a  plaintiff  in  eject- 
ment read  in  evidence  certain  deeds  in  his  chain  of  title,  to  which  there 
was  no  objection  in  matter  of  form,  or  in  respect  to  tlieir  execution  or 
acknowledgment,  it  was  held  to  be  error  to  exclude  them  from  the  con- 
sideration of  the  jury,  although  there  was  some  evidence  of  title  to 
the  remote  grantors  of  tlie  defendant,  from  the  common  source,  prior 
in  date  to  those  deeds.  The  validity  of  such  title  of  the  defendant  was 
questioned,  and  any  danger  of  a  misconception  of  the  true  state  of  tlie 
title  from  the  deeds  excluded,  could  have  been  obviated  by  proper  in- 
structions. Being  pertinent  to  the  issue,  they  should  liave  been  left  to 
the  consideration  of  the  jury.     Harpham  et  al.  v.  Little,  509. 

19.  Of  a  deed  executed  pending  an  injunction  in  respect  thereto.  In 
ejectment,  the  plaintiff  read  in  evidence  a  deed  to  himself,  which  was 
executed  pending  an  injunction  restraining  the  grantor  from  making 
any  disposition  of  the  property ;  but  au  objection  upon  that  ground 
was  held  not  tenable.  The  defendant  in  ejectment  was  not  a  party  to 
the  injunction  suit,  Avhich  was  for  the  benefit  of  the  complainants 
therein,  particularly ;  and  even  if  the  grantor  of  the  defendant  had  an 
interest  in  the  subject  matter  of  the  injunction,  in  the  pending  action 
neither  of  them  had  anj^  cause  for  complaint.     Ibid.  509 
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20.  Moreover,  the  complainant  in  the  injunction  suit  had,  under  the 
authority  of  the  decree  therein,  convej'ed  to  the  same  grantee,  and  it 
was  a  fair  presumption  that  the  deed  tiius  objected  to  was  executed  in 
harmony  witli,  and  carrying  out  tlie  wishes  of  the  complainant,  who 
had  obtained  the  injunction.     Harpham  et  al.  v.  Little,  509. 

Op  the  RECORDINa  OP  A  DEED. 

21.  And  herein,  of  parol  evidence.  Where  a  prior  deed  is  sought  to 
be  given  in  evidence  to  affect  rights  claimed  under  a  subsequent  deed, 
if  it  be  attempted  to  show  by  parol  that  the  former  deed  was  recorded, 
with  a  view  to  notice,  tlie  time  of  tlie  recording  should  be  shown. 
Ibid.  509. 

22.  But  parol  evidence  is  not  tlie  best  evidence  to  show  that  a  deed 
was  recorded,  and  should  not  be  allowed  unless  the  proper  foundation 
is  laid  for  secondar}'  evidence.     Ibid.  509. 

BUKDEN  OF  PROOF. 

23.  Where  a  third  person  was  a  party  with  a  solicitor  in  a  transac- 
tion with  clients  of  the  latter,  and  seeks  to  hold  property  thus  secured, 
the  burden  is  upon  him,  as  it  would  have  been  upon  the  solicitor,  to 
sliow  tliat  the  transaction  was  iu  all  respects  just  and  fair.  Alwood  v. 
Mansfield  et  al.  496. 

Plaintiff's  evidence  must  prepondehate. 

24.  A  party  holding  the  affirmative  of  a  proposition  is  required  to 
maintain  it  by  a  preponderance  of  evidence,  whicli  can  never  be  the 
case  when  one  of  two  parties,  both  equally  credible,  makes  an  asser- 
tion which  is  denied  by  the  other.  Tlie  plaintiff's  case,  under  such 
circumstances,  is  not  proved.     Broughton  v.  Smart,  440. 

Cross-examination. 

25.  Tlie  cross-examination  of  witnesses  is  largely  discretionary  with 
the  court,  in  its  scope,  and  a  judgment  will  not  be  reversed  because 
the  court  refused  to  permit  a  witness  to  answer  a  question  on  cross- 
examination,  unless  it  appears  tliat  the  party  may  have  been  injured 
thereby.     Cooper  v.  Bandall  et  al.  317. 

Evidence  in  rebuttal. 

26.  An  to  what  caused  the  injury  complained  of.  In  an  action  to  re- 
cover damages  for  a  depreciation  in  the  value  of  the  plaiutifi''s  dwell- 
ing liouse,  alleged  to  have  been  occasioned  from  dust  and  otlier  im- 
purities thrown  upon  and  into  the  house  from  the  defendant's  mill,  it 
is  competent  for  the  defendant  to  prove  that  such  depreciation  in  value 
resulted  from  some  other  cause.     Ibid.  317. 
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PUOOF  OF  ASSIGNMENT  OF  PKOMISSORY   NOTE. 

Under  what  state  of  pleading  necessary.    See  ASSIGNMENT,  1,  2,  3. 

Tklegraphic  DISPATCH  AS  EVIDENCE.     See  TELEGRAPHY,  3. 

As  TO  WHAT  IS  A  courouATioN  NEWSPAPER.     See  NOTICE,  2. 

Degree  of  proof  requihed. 

To  rescind  a  contract  for  fraud.     See  FRAUD,  5. 

Evidence  in  criminal  cases.     See  CRIMINAL  LAW,  7,  8, 

Preservation  of  evidence. 

Necessity  therefor,  on  assessment  of  damages  on  dissolution  of  injunc- 
tion.   See  INJUNCTIONS,  8. 

Preserving  evidence  in  chancery.    See  CHANCERY,  16. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Whether  exceptions  necessary. 

1.  Where  a  report  of  commissioners  assigning  dower  omits  to  show  tJiey 
were  properly  sworn.     See  DOWER,  2. 

Exceptions  to  master's  report. 

2.  W/ien  necessary,  and  when  not.     See  CHANCERY,  13,  14,  15. 

Bill  of  exceptions. 

3.  Motions — whether  a  part  of  the  record  unless  preserved  by  bill  of  ex- 
ceptions.  Upou  appeal  from  the  judgment  of  the  circuit  court  iu  an 
aclioa  on  a  promissory  note,  the  sustaining  of  plaintiff's  motion  to 
strike  the  defendant's  plea  denying  tlie  execution  of  the  note  from  the 
files,  being  assigned  for  error,  this  court  refused  to  consider  the  same 
for  tlie  reason  that  the  bill  of  exceptions  did  not  show  any  such  motion 
was  made,  or  any  ruling  of  the  court  upou  it,  or  that  any  exception 
was  taken.  Motions  of  such  a  character  do  not  bec<mie  a  part  of  the 
record  unless  made  so  by  a  bill  of  exceptions.     Oaddy  v.  McOleave,  182. 

EXECUTION. 

Who  may  control  it. 

1.  An  execution  is  the  process  of  the  plaintiff  therein  ;  and  lie  has 
the  right  to  control  it  without  an)-  interference  on  the  part  of  attorney 
or  officer.     Morgan  et  al.  v.  T/te  People,  use  of  Lewis,  58. 

Order  by  plaintiff  to  suspend  sale. 

2.  Liability  of  officer  for  disregarding  it.     See  OFFICERS,  1,  2,  3. 

3.  Giving  such  direction  by  telegraph.     See  TELEGRAPHY,  1. 

Of  a  second  execution. 

4    Pending  a  levy  on  realty/  under  former  execution.    See  LEVY,  1. 
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Awarding  kxecution  on  decree. 
.5.     When  proper.     See  DOWER,  3. 

What  is  subject  to  levy  and  sale. 

G.     Of  title  under  certificate  of  register  of  land  office.    See  SALES,  8.- 

FORCIBLE  ENTRY  AND  DETAINER. 
Of  the  possession  required. 

1.  The.  pliiiiitift',  to  recover  ia  an  action  of  forcible  entrj' and  de- 
tainer, must  show  that  he  had,  at  tlie  lime  of  Uie  alleged  entr}-,  the 
actual  possession  of  the  premises  described.  A  mere  constructive  pos- 
session,'such  as  the  fee  simple  title  to  the  land  entered  upon  draws  to 
it,  is  not  sufficient.     Thompson  v.  Sornberger,  326. 

Title  not  involved. 

2.  The  question  of  title  is  not,  in  any  sense,  involved  in  the  action. 
Ibid.  326. 

Allegations  and  proofs. 

3.  As  to  tlie  description  of  the  premises.  Proof  that  the  plaintiff  was 
possessed  of  a  part  of  tlie  premises  described  in  the  complaint,  does 
not  authorize  a  recovery  of  such  part.  Tlie  act  regulating  tiie  action 
requires  a  particular  description  of  the  premises  to  be  made  in  the 
complaint,  and  the  proof  must  follow  and  conform  to  the  description 
therein.     Ibid.  326. 

Limitation  of  the  action.     See  LIMITATIONS,  3. 

FORMER  xVDJUDICATION. 
Whether  a  bar. 

1.  Certain  count}'  bonds  issued  on  a  sub.scriplion  by  the  county  to 
the  stock  of  a  railroad  company  were  placed  in  the  hands  of  a  custo- 
dian to  be  delivered  to  tlie  company  upon  certain  conditions  in  respect 
to  ihe  performance  of  work  on  the  road.  The  companj'  having  in- 
curred u  debt  for  worlc  done,  gave  an  order  on  llie  custodian  of  the 
bonds  for  a  sufficiency  of  tliem  to  pay  the  debt,  and  that  order  was  as- 
signed to  a  tiiiid  per-son.  Wliere  a  suit  was  instituted  for  tlie  purpose 
of  settling  conflicting  claims  for  the  county  bonds,  to  which  tlie  holder 
of  the  order  of  the  railroad  company  was  a  Jiarty,  and  it  was  deter- 
mined therein  that  he  was  not  entitled  to  the  bonds  under  the  order, 
because  at  that  time  the  condition  upon  Avliich  the  bonds  were  to  be 
delivered  to  the  company — the  doing  of  work  on  the  road  within  tlie 
county — had  not  been  performed,  it  was  Md,  the  adjudication  in  that 
suit,  adverse  to  the  holder  of  the  company's  order,  was  not  a  bar  to  a 
subsequent  suit  by  him  to  enforce  iiis  claim  of  the  same  characVer,  on 
.the  buisis  that  after  that  adjudication  the  company  did  do  work  upon 
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the  road  witliiii  the  count)',  and  lliercd)}- performed  tlie  condition  upon 
wliich  the  bonds  were  deliverable.  Tkumas  v.  County  of  Morgan  etui. 
479. 

2.  Effect  of  a  judgment  on  an  appeal  from  a  county  court,  prematurely 
taken,  in  a  proceeding  respecting  a  public  road.     See  APPEALS,  6. 

FORMER  DECISIONS. 

Chattel  moi{tgages. 

1.  Tiie  authority  of  the  case  of  Hathorn  et  al.  v.  Lewis,  23  111.  395, 
in  so  far  as  it  is  held  that  a  chattel  mortgage,  allhoiinh  wanlinii;  in 
some  of  the  essentials  required  by  the  statute,  is  n(,'Verlheless  valid  and 
binding  as  to  subsequent  purchasers  with  knowledge,  is  much  siiaken, 
if  not  entirely  overruled,  by  subsequent  decisions  of  this  court,  partic- 
ularly that  of  Frank  v.  Miner,  50  111.  447.    Lemen  et  al.  v.  Robinson,  115. 

Cheating  a  debi'  against  a  city. 

2.  Validity  of  the  act  of  18G7,  "  to  establish  a  police  force  for  the  city 
of  East  St.  Louis."  The  decisions  in  the  cases  of  Lovingston  v.  Wider 
et  al.  53  111.  303,  and  The  People  ex  rel.  Wider  et  al.  v.  Canty,  55  111.  38, 
holding  that  the  police  C(nnnii.ssioners  of  the  city  of  East  St.  Louis, 
appointed  under  the  act  of  1867,  had  no  power  to  create  a  debt  against 
the  cit}-,  re-affirmed.     City  of  East  St.  Louis  v.  Witts,  155. 

Adjournment  of  sheriff's  sale. 

3.  Without  further  notice — icliether  sale  void  or  only  voidable.  Whore 
a  sheriff  had  given  the  proper  notice  of  a  sale  of  lands  on  execution, 
lie  adjourned  the  snle  for  one  da)-,  at  the  instance  of  the  plaintiff  in 
the  execution  :  Held,  such  adjournment  did  not  render  the  sale  void, 
but  only  voidable.  Tliis  rule  is  in  conflict  with  Curtis  v.  Swearingen, 
Breese  139;  and  the  facts  in  the  cases  of  Thornton  v.  Boyden,  31  IlL 
200,  and  Botxford  v.  O'Conner,  57  111.72,  did  not  require  the  allusion 
made  in  them  to  a  sheriff's  sale,  and  the  remark  is  regarded  as  obiter 
dictum.     Jackson  et  al.  v.  Spink,  410. 

Remedies  against  married  women. 

4.  So  far  as  t.he  rase  of  Mitchell  v.  Carpenter,  50  111.  470,  holds  that 
the  remedy  against  married  women  in  respect  to  their  contracts  rela- 
ting to  their  separate  estates  under  the  statute,  is  not  at  law,  but  only 
in  equity,  a  question  not  involved  in  that  case,  it  is  to  be  regarded  as 
mere  obiter  dicta..     Cuokson  v.  2'oole,  515. 

Taking  private  property  for  public  use. 

5.  Who  may  award  the  compensation.     The   determination  of  what 
■    is  "just  compensation"  for  private  property  when   taken   for  public 

use,  is  a  judicial  act,  wiiieh  can  properly  be  performed  only  b}'  the 

•  judicial  department  of  the  government,  and  former  decisions  of  this 

court  holding  the  award  in  thai  regard,  of  persons  not  of  the  judicial 
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department,  such  as  tlie  coniniissioners  of  the  board  of  public  works 
ill  tlie  cit}'  of  Chicago,  to  be  conclusive,  are  overruled.  Mich  et  al.  V. 
City  of  Chicago,  286. 

FRAUD. 

As  TO  THE  TIME  A  FRAUDULENT  DESIGN  EXISTED. 

1.  Wketlier  material.  Wiiere  a  person  sold  to  another  a  quantity 
of  flour,  for  cash,  to  be  delivered  by  a  particular  day,  and  a  portiou 
was  delivered  and  paid  for  previous  to  that  da}',  and  the  balance  was 
delivered  on  the  last  diiy  for  deliveiy,  which  was  on  Saturda3%  and  on 
its  delivery  the  purchaser  drew  a  check  on  a  bank,  but  on  being  pre- 
sented on  the  same  day,  it  was  disliouored,  and  the  dechiraliou  avers 
that  the  delivery  was  obtained  by  fraud,  on  a  trial  in  such  a  case,  it  is 
error  to  instruct  the  jury  that  if  there  was  such  fraud  as  would  allow 
the  seller  to  maintain  trover  or  case  against  the  buyer  and  his  partner 
who  held  the  flour,  a  design  to  defraud  the  seller  must  have  existed 
when  the  purchase  was  made.     Mathews  et  al.  v.  Cowan  et  al.  341. 

Check  drawn  without  funds. 

2.  Where  a  person  draws  a  check  on  a  person  in  whose  hands  he 
has  no  funds,  and  who,  he  has  no  reason  to  believe,  will  honor  the 
check,  the  drawer  is  guilty  of  a  fraud,  and  in  such  a  case  as  the  pres- 
ent, it  is  error  to  refuse  to  so  instruct  the  jury.     Ibid.  841. 

Infants  chargeable  with  fraud. 

3.  Where  a  minor  purciiases  goods  and  procures  the  delivery  by 
fraud,  he  will  be  liable  as  in  tort.  The  mere  fact  that  he  made  the 
contract,  and  by  fraudulent  means  obtained  possession  of  the  property, 
will  not  shield  him  from  liabilit}'  to  suit,  in  case  or  in  trover.  Ibid. 
341. 

What  will  amount  to  fraud. 

4.  Knoicledgs  and  intent  requisite.  Fraud  vitiates  every  coiitract, 
but  every  false  affirmation  dnes  not  amount  to  a  fraud — a  knowUilge 
of  the  fal.sity  of  the  re|)resentalion  must  rest  with  llie  parly  making  it, 
and  he  must  use  some  means  to  deceive  or  circumvent.  Walker  v. 
Uuugh,  375. 

Of  the  ueguek  of  proof. 

5.  To  justify  a  court  in  rescinding  a  contract,  executed  by  both 
parlies,  on  the  ground  that  one  of  the  parties  was  induced  to  enter 
into  it  through  fraud  practiced  by  the  other,  the  testimony  must  be  of 
the  slrongest  and  most  cogent  character,  and  the  case  a  clear  one. 
Ibid.  375. 

Fkaudulknt   organization   of   a  corporation.      See  CORPORA- 
TION, 1,  3. 
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FRAUD  AND  CIRCUMVENTION. 
What  constitutes. 

1.  Ill  obtaining  tlie  execution  of  a  promissory  note.  In  an  action  on 
a  promissory  uote  lor  I  lie  sum  of  $50.55,  broiiglit  by  an  assignee 
tliereof  before  maturity,  against  tlie  maker  and  liis  surety,  tliere  was 
evidence  introduced  tending  to  show  that  at  a  public  sale  liud  by  liie 
pa3'ee  of  tlie  note,  tlie  principiil  maimer  bouglit  some  lu-dge  plants  to 
tbe  amount  of  $5.50;  that  the  cleric  of  tlie  sale  wrote  the  note,  and 
told  the  defendants  at  the  time  the}'  signed  it,  in  the  presence  of  tho 
payee,  that  it  was  for  the  sum  of  $5.50  and  5  cents  for  a  stamp,  malt- 
ing in  all  $5.55;  that  in  belief  of  such  statement  of  the  clerk  the  de- 
fendants signed  the  note,  not  knowing  it  was  for  the  sum  of  $50.55, 
and  that  they  could  not  read  English,  the  language  in  which  the  note 
was  written  :  Held,  such  evidence  tended  to  make  out  a  case,  not 
merely  of  fraud  relating  to  the  consideration  of  the  uote,  but  of  such 
fraud  and  circumvention  in  obtaining  its  execution  as,  under  the  stat- 
ute, avoided  tlie  note  in  the  hands  ot  a  bona  Jide  ass\gin:(i  before  matur- 
ity.   Richardson  v.  Schirtz  et  al.  313. 

GARNISHMENT. 

Money  in  the  hands  op  school  directors. 

1.  Certain  garnishees  answered  that  they  were  school  directors; 
that  the  judgment  debtor  was  employed  by  them  as  the  teacher  of  the 
common  school  in  the  district;  tliat  there  was  due  him  a  certain  sum 
of  money,  but  that  he  had  not  made  out  his  schedule;  tliat  previously 
tlie  directors  and  teacher  had  entered  into  a  special  agreement  that 
the  directors  should  make  the  schedule  payable  to  a  third  person; 
that  they  liad  no  property,  means  or  effects  belonging  to  the  teacher, 
in  their  liands,  except  the  money  earned  for  teaching,  and  nothing  as 
individuals:  Held,  upon  the  facts,  on  the  authority  of  the  ruling  iu 
Millison  V.  Fitsk,  43  III.  112,  the  money  thus  iu  tiie  hands  of  the  direc- 
tors was  not  liable  to  garnishment.     Bivens  et  al.  v.  Harper,  21. 

Affidavit — before  whom  sworn  to. 

2.  In  a  garnishee  proceeding  upon  a  judgment  of  the  circuit  court, 
it  is  not  necessar}'  that  the  affidavit,  upon  which  the  process  is  issued, 
be  sworn  to  before  the  clerk  of  the  court,  but  the  same  may  be  pmp- 
eily  subscribed  and  sworn  to  before  a  justice  of  the  peace.  Horat 
et  al.  V.  Jnckel,  139. 

Final  judgment. 

3.  When  it  may  be  rendered — act  of  1861.  In  such  a  proceeding, 
upon  default  of  the  garnishee,  it  is  error  to  render  final  judgment 
against  him  at  the  return  term  of  the  writ.  A  conditional  judgment 
only  should  be  entered,  and  a  scire  facias^  issued  against  the  garnishee, 
returnable  to   the  next  term  of  the  court,   to  show  cause  why  the 
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judgment  sliould  not  be  niiule  final.     The  act  of  February  22fl,  1861^ 
has  not   altered  tlie  practice  in  this  respect.     Ilorat  et  al.  v.  Jacket, 
139. 
GUARDIAN  AD  LITEM.     See  INFANTS,  3,  4. 

HEIRS. 
Who  included  therein. 

1.  Under  the  word  "Iicirs"  are  comprehended  the  heirs  of  heirs, 
ad  infinitum.     Merrill  et  al.  v.  Atkin,  19. 

Judgment  against  administrator. 

2.  Its  conclusiveness.  Where  a  claim  is  allowed  against  an  estate  in 
a  proceeding  in  which  the  administrator  is  alone  a  parly  defendant, 
while  the  judgment  is  conclusive  as  between  the  creditor  and  the  ad- 
ministrator, it  is  not  as  to  the  heirs.     Relm  v.  Cantrell  et  al.  524. 

Creditoh's  bill. 

3.  Whether  it  will  lie  against  the  heirs  of  a  deceased  debtor.  See  CHAN- 
CERY, 3  to  6. 

HIGHWAYS. 

TUIE  OF  MEETING  TO  HEAR  REASONS. 

1.  Construction  of  an  order  laying  out  a  public  road,  as  to  the  time  of 
meeting  to  hear  reasons.  An  order  laying  out  and  establishing  a  pub- 
lic road,  was  dated  August  19,  1863.  It  recited  the  preliminary  steps 
which  had  been  taken,  and  then,  that  on  the  6th  of  July,  1863,  tiie 
commissioners  personally  examined  the  route  proposed,  and  before 
determining  to  lay  out  the  road,  thej'  fixed  upon  a  time  and  place  for 
meeting  to  hear  reasons  for  and  against  laying  out  the  same,  giving 
eight  days'  notice  thereof,  and,  having  met  at  the  time  and  place  ap- 
pointed, heard  the  reasons,  and  having  determined  to  layout  tiie  road, 
the  commissioners,  on  the  27th  of  Julv,  1863,  caused  a  survey  to  be 
made:  Udd,  it  sufficiently  appeared  from  the  order  that  the  commis- 
sioners held  tlieir  meeting  to  hear  reasons  for  and  against  laying  out 
tiie  road,  williin  ten  days  after  the  expiration  of  the  twenty  days  from 
the  time  of  posting  up  the  petition  for  the  road.  Wliile  it  was  not 
explicitly  stated  wlien  the  meeting  was  had,  it  might  fairly  be  referred 
to  the  immediately  preceding  date  of  the  6th  of  Jiilj--,  which  it  was 
admitted  was  the  last  one  of  tlie  required  ten  days,  rather  than  to  the 
subs(quent  one  of  July  27.     Wiley  v.  Town  of  Brimfield,  306. 

Of  the  opening  of  a  road. 

2.  What  constitutes.  AVhen  a  common  highway  is  laid  out,  sur- 
veyed and  establisiied,  througli  a  farm,  and  before  the  expiration  of 
five  j'cars  from  that  time  tiie  commissioners  of  highways  open  the 
fences  of  the  farm  so  as  to  make  a  passway  along  tlie  line  of  the  road, 
but  as  tlie  tenant  of  the  owner  of  the  land  had  crops  growing  on  the 
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farm,  the  commissioners  gave  tlie  tenant  permission  to  put  in  bars  to 
permit  persons  to  pass  until  the  crops  were  matured  :  Held,  tliat  this 
was  a  sufficient  opening  of  llie  road  williin  five  j'ears  to  prevent  it 
from  beiug  vacated  under  the  statute.  Wiley  v.  Town  of  Brimfield, 
306. 

Power  of  the  county  court. 

3.  To  set  aside  former  proceedings.  lu  a  proceeding  in  a  county  not 
under  township  organization,  for  tlie  establislimeut  of  a  public  road, 
the  county  court  lias  power  to  vacate  the  order  establishing  the  road 
at  any  time  before  it  is  directed  to  be  opened.  If,  on  tlie  damages 
being  assessed,  the  court  believes  them  to  be  too  high,  or  that  the 
condition  of  the  county  would  not  justify  the  expenditure  of  so  large 
a  sum  of  monej',  thej'  may  reverse  and  set  aside  the  former  proceed- 
ings, and  refuse  to  order  the  road  opened.  lioosa  v.  Henderson  county, 
446. 

Obstructing  a  nioiiwAY. 

4.  What  constitutes.  In  a  pi-nsecution  under  the  94th  section  of 
tlie  road  law,  for  obstructing  and  continuing  an  obstruction,  it  must 
be  shown  that  some  act  has  been  done  by  the  defendant  in  violation 
of  that  section.  A  mere  omission  to  do  some  act  or  obey  an  order  of 
the  comniissi(mers  of  highways,  will  not  warrant  a  conviction  under 

'•  that  section.  And  where  the  evidence  fails  to  show  that  the  defendant 
obstructed  the  highwaj',  a  judgment  against  liim  is  erroneous.  A  fail- 
ure to  rt move  the  bars  put  in  the  road  b}'  his  tenant  without  his  con- 
sent, or  even  knowledge,  could  not  render  him  liable.  Wiley  v.  Town 
ofBrimfield,  306. 

Defective  streets  in  cities. 

5.  Liability  of  the  corporation  for  injuries.  Chartered  cities  are  lia- 
ble for  injuries,  resulting  from  neglect  to  keep  their  streets  in  proper 
condition.     City  of  Centralia  v.  Scott,  129.* 

6.  Contributory  negligence.  In  an  action  against  a  chartered  cit}',  to 
recover  for  injuries  received  by  the  plaintiff"  by  reason  of  being  thrown 
from  his  wagon  in  guing  over  a  defective  crossing,  while  his  horses 
were  running  away,  it  was  lield,  the  fict,  that  one  of  tjie  plainlitf's 
horses  had  previously,  on  several  occasions,  run  away,  was  not,  of  it- 
self, a  conclusive  reason  why  the  plaiutift"  should  not,  recover.  Ibid. 
129. 


*See  also  the  cases  ot  President  and  Tnisteesof  the  Town  of  Mechanicxburgv.  Meredith, 
54  Til.  84,  and  City  of  Ferux.  French,  55  111.  317.  And  see  the  case  of  Town  of  Wallham  v. 
Kemper,  55  111,  34(i.  where  a  distinction  is  taken  in  regard  to  their  liability  for  injuriea,  re- 
rdltihg  from  the  bad  con(titiou  of  highways,  between  chartered  cities,  and  towns  estab- 
imied  by  law  a-s  a  civil  diN-ision  of  a  county,  merely. 
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7.  Such  circumstance  was  properly  left,  to  the  jiuy  for  them  to 
consider,  and  weigh  it  in  connection  with  the  alleged  negligence  of 
the  defendant,  and  in  deterininiug  the  degree  of  the  plaintiff's  care  or 
negligence  in  driving  his  team.     City  of  Centralia  v.  Scott,  129. 

Appeals  fuom  county  couuts  to  circuit  courts. 

8.  Iloio  far  the  action  of  the  county  courts  on  the  subject  of  highways 
is  subject  to  revieio.     See  APPEALS,  2  to  6. 

Dedication.     See  DEDICATION. 

HOMESTEAD. 

Of  tiie  mode  of  ret-ease. 

1.  Wliere  a  hushand  and  wife  execute  a  mortgage  npon  lands  to 
which  a  homestead  right  has  attached,  a  release  or  Wiiiver  of  such 
right  cau  not  be  effected  by  the  officer's  certificate  of  acknowledg- 
ment alone.  There  must  be  a  formal  release  or  waiver  of  the  statute, 
signed  by  the  part}'-  releasing.     Hatchings  et  al.  v.  Muggins,  29. 

Abandonment. 

2.  Effect  thereof.  It  is  not  essential  to  the  waiver  of  the  liomestead 
right  tliat  there  should  be  a  formal  release  thereof  in  writing,  but  the 
right  may  be  lost  b}'  an  abandonment  of  the  premises.  Vasey  v. 
Board  of  Trustees,  etc.,  188. 

3.  The  husband,  as  the  head  of  the  famil3%  has  tlie  right  to  control 
the  residence  of  his  wife  and  children.  Where  the  husband,  with  his 
family,  abandons  the  premises  to  ruin,  and  locates  elsewhere,  he  ceases 
to  occupy  them  as  a  residence,  and  such  occupancy  is  necessary  to  the 
existence  of  the  homestead  right.     Ibid.  188. 

4.  So,  where  the  owner  of  land,  which  he  occupied  as  a  homestead, 
executed  a  mortgage  thereon,  but  without  releasing  the  liomestead 
right  formally  in  writing,  and  afterwards  abandoned  the  premises 
williout  intending  to  return  to  them,  this  was  held  to  be  such  a  waiver 
of  the  homestead  in  favor  of  the  mortgagee,  that  a  subsequent  convey- 
ance of  the  premises  by  the  mortgagor,  with  a  formal  release  of  tlie 
iKMuestead  right,  in  writing,  would  not  operate  to  p.-iss  any  rigiit  to  his 
grantee,  in  respect  to  the  homestead,  which  could  be  asserted  against 
the  mortgage.     Ibid.  188. 

INDICTMENT.     See  CRIMINAL  LAW,  1,  2. 

INFANTS. 
As  TiiK  wards  of  a  court  of  chancery. 

1.  The  rigiils  of  iiif;ints  will  always  be  guarded  bj'  a  court  of  equity, 
and  wlienever  invaded  or  eudangertd,  a  remedy  will  be  applied. 
White  et  al.  v.  Olover,  459. 
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Default  against  infants. 

2.  A  default  can  not  be  taker  against  infantdefendants  iu  chancery, 
nor  can  a  decree  be  rendered  against  tliem  without  proof.  ThcmaSy 
trustee,  etc.  v.  Adams  et  al.  223. 

Can  only  appear  by  guaudian. 

3.  Or  guardian  ad  litem.  It  has  been  held  tliat  a  minor  can  only 
appear  to  defend  a  suit  by  guardian,  and  not  iu  person  or  by  attorney. 
Kesler  et  al.  v.  Penninger,  134. 

4.  It  is  clearly  the  duty  of  courts  to  appoint  a  guardian  ad  litem  for 
minor  defendants,  when  there  is  not  a  guardian  appearing  and  defend- 
ing for  them.  And  iu  such  a  case  it  is  error  to  proceed  to  trial  with- 
out, appointing  a  guardian  ad  litem.     Ibid.  134. 

Partition  of  lands  of  infants. 

5.  'Whether  it  will  be  made — a  court  of  chancery  tlie  guardian  of  in- 
fants.    See  PARTITION,  1,  2,  3. 

Liability  for  torts. 

6.  Infants  are  liable  for  torts  and  wrongs  committed  by  them,  the 
same  as  adults.     Wilson  v.  Garrard,  51. 

Whether  chargeable  with  fraud.    See  FRAUD,  3. 

INJUNCTIONS. 
Whether  the  proper  remedy. 

1.  To  prevent  a  wrongful  act.  A  court  of  chancery  will  not  assume 
jurisdiction  to  restrain  a  mere  breach  of  the  peace,  or  ordiu.nry  tres- 
pass, where  the  resulting  injury  is  not,  iu  its  nature,  irreparable. 
Hamilton  v.  Stewart  et  al.  330. 

2.  So  a  person  wlio  owns,  or  claims  to  own,  certain  things  placed 
in  a  building  as  tixlures,  while  he  can  not  lawfully  enter  with  force 
upon  the  possession  of  another  to  reclaim  his  property,  niay>  resort 
to  the  writ  of  replevin  to  obtain  possession.  Nor  would  the  fact  that 
the  claimant  was  insolvent,  change  the  right.  The  party  resorting  to 
such  a  writ  would,  before  it  could  be  executed,  have  to  give  bond  as 
required  by  the  statute,  and  hence  it  would  be  error  to  enjoin  the 
bringing  of  such  a  suit.    Ibid.  330. 

3.  Where  a  party  tlireatens  to  commit  a  breach  of  the  peace,  the 
other  party  can  resort  to  criminal  proceedings,  and  have  the  party 
making  the  threats  bound  to  keep  the  peace  as  to  person  and  property. 
Such  threats  would  not  give  a  court  of  equity  jurisdiction  to  restrain 
the  party.    Ibid.  330. 

Restraining  a  municipal  corporation. 

4.  When  it  may  be  done,  and  when  not.  See  CORPORATIONS,  3, 
4,5. 
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State  and  federal  courts. 

5.  Neither  can  interfere  with  ihe  process  of  the  other.  See  CON- 
FLICT OF  LAWS,  1,  2. 

Dissolution  of  injunctions. 

6.  In  wliat  manner  effected — striking  cause  from  the  docket.  A  suit 
restraining  by  injuuclion  tlie  collection  of  a  judgment  was  commenced 
and  the  writ  served  in  June  or  July  of  1857.  Tlie  case  was  continued, 
from  term  to  term,  until  tlie  September  term  of  18G2,  when  the  follow- 
ing order  was  made:  "  Ordered,  that  this  cause  go  off  the  docket." 
On  tlie  14th  of  March,  1867,  execution  issued  upon  the  judgment  and 
was  levied  on  property  of  the  debtor,  and  a  sale  thereof  made  on 
the  13th  of  April  following:  Ueld,  the  order  striking  the  case  from 
the  docket,  acquiesced  in,  and  uo  attempt  made  to  reinstate  the  case, 
was  a  virtual  dissolution  of  the  injunction.     Quid  v.  Johnson,  62. 

Assessment  of  damages  on  dissolution. 

7.  Suggestions  in  writing.  To  confer  jurisdiction  on  the  court  to 
hear  evidence  and  assess  damages,  on  the  dissolution  of  an  injunction, 
suggestions  in  writing  should  be  filed,  stating  the  nature  and  amount 
of  damages  claimed.  The  plaintiff  should  thus  have  notice  of  the  claim 
set  up  against  him,  and  it  is  error  to  make  the  assessment  without  such 
suggestions.     Hamilton  v.  Stewart  et  al.  330. 

8.  Eoidence  to  he  preserved.  In  assessing  damages  in  such  cases,  it 
is  necessary  that  the  evidence  heard  on  the  assessment  should  be  pre- 
served ill  the  record  as  in  other  chancery  proceedings,  and  failing  to 
preserve  the  evidence  in  tlie  record,  there  is  nothing  to  sustain  the  de- 
cree for  damages,  and  it  will  be  reversed.     Ibid.  330. 

INSTRUCTIONS. 
Of  their  qualities. 

1.  An  instruction  which  informs  the  jury  that  if  they  find  certain 
facts,  which,  if  true,  constitute  a  defense,  to  be  true,  then  they  should 
find  the  issue  in  a  particular  manner,  does  not  find  the  facts,  and  is  un- 
objectionable.    Bartlett  et  al.  v.  Board  of  Education,  364. 

2.  Where  an  instruction  asserts  a  correct  legal  proposition,  appli- 
cable to  the  facts  of  the  case,  it  is  proper  for  the  court  to  give  it;  and  if 
the  other  party  desires  to  have  its  operation  limited  to  a  particular  point 
in  the  ca5e,  he  should  ask  an  instruction  for  the  purpose.    Ibid.  364. 

3.  Need  not  set  forth  every  element  of  the  case.  In  an  action  to  re- 
cover damages  resulting  from  the  alleged  negligence  of  the  defendant^ 
it  is  held  that  in  such  an  action  it  is  not  an  unusual,  nor  is  it  an  objec- 
tionable, practice,  where  the  plaintiff's  counsel  desires  an  instruction 
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as  to  the  rule  of  damages,  to  say  to  the  jury  tliat,  if  thcj'  find  from 
the  evidence  that  the  dLfciidaiit  is  guilty,  ascliarged  in  tlie  declaration, 
then  the  plaintiff'  is  entitled  to  recover,  and  to  define  the  measure  of 
damages.  Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  Payne,  Admr.^ 
534. 

4.  Such  a  mode  obviates  the  necessity  of  stating,  and  perhaps,  re- 
iterating, hypothetically,  eacli  element  of  the  cause  of  action,  before 
coming  to  the  real  point  in  tlie  instruction.     Ibid.  534. 

5.  Should  he  based  on  the  evidence.  Instruclions  should  not  be  based 
on  suppositions,  in  support  of  which  there  is  no  evidence.  Cottom  v. 
HoUiduy,  176. 

INSURANCE. 

Life  insurance. 

1.  Renewal  receipt — iclietlier  a  new  contract.  Where  a  policy  is  is- 
sued to  insure  the  life  of  a  person  for  the  term  of  life,  in  consideration 
of  the  premium  paid,  and  to  be  paid  annnallj'  during  its  continuance, 
a  receipt  given  for  tlie  annual  premium,  and  which  recites  that  the 
policy  was  thereby  continued  in  force  for  another  year,  does  not  con- 
stitute a  new  contract,  but  merely  operates  to  continue  the  old  one. 
Mutual  Benefit  Life  Ins.  Co.  v.  Robertson,  123. 

2.  Effect  of  misrepresentation.  The  wife  of  the  party  whose  life 
was  insured,  and  for  whose  benefit  the  policy  was  obtained,  stated  to 
tlie  agent  of  the  company  at  the  time  of  procuring  such  a  renewal  re- 
ceipt, in  answer  to  his  inquiiy  on  tlie  subject,  that  her  husband,  who 
was  absent  in  another  Slate,  had  written  to  lier  and  that  he  was  in  his 
usual  health:  iZeZtZ,  in  an  action  on  the  policy,  the  statement  being 
verbal,  and  not  referred  to  in  the  policy,  should  be  deemed  to  have  been 
a  mere  representation.  It  was  independent  of  the  contract,  and  col- 
lateral to  it.  It  may  have  been  untrue,  and  yet  not  avoid  tlie  policy. 
To  give  it  that  effect  it  must  be  proved  to  have  been  material,  and  that 
it  induced  the  risk.     Ibid.  123. 

3.  But  even  the  failure  to  communicate  a  material  fact,  unknown 
to  the  assured,  will  not  vitiate  a  policy.  The  undertaking  is  merely 
to  represent,  truly,  facts  witliiu  the  knowledge  of  the  assured.  Ibid. 
123. 

Of  a  warranty  by  the  assured. 

4.  A  warranty  is  in  the  nature  of  a  condition  precedent;  it  must 
appear  on  the  face  of  the  policy;  or,  if  on  another  part  of  it,  or  on  a 
paper  physically  attached,  it  must  appear  that  the  statements  were  in- 
tended to  form  a  part  of  the  policy;  or,  if  ou  another  paper,  ihcy  must 
be  so  referred  to  in  the  policy  as  clearly  to  indicate  that  the  parties  in- 
tended them  to  form  a  part  of  it.  A  warranty  can  not  be  created  nor 
extended  by  construction.     Ibid.  123. 
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Allegations  and  proofs. 

5.  In  an  action  upon  a  policy  of  life  insurance,  the  introduction  of 
the  policy,  and  receipts  for  the  annual  premiums  required  by  its  terms 
to  be  paid,  and  proof  of  the  death  of  the  party  whose  life  is  insured, 
will  make  a  prima  facie  case  in  favor  of  tiie  plaintiff.  He  is  not  bound 
to  set  out  the  application  and  prove  its  truth.  Mutual  Benefit  Life  Ins. 
Co.  V.  Robertson,  123. 

INTEREST. 
In  matters  op  account  before  a  master. 

1.  Where  a  matter  of  account  is  referred  to  a  master,  without  di- 
rections from  the  court,  he  can  not,  in  computing  interest,  make  rests; 
but  there  are  some  exceptions  to  the  rule  of  practice.  Where  the 
facts  stated  in  the  bill,  and  taken  to  be  true  by  the  default,  require  rests 
in  computing  interest,  and  they  are  allowed  bj' the  master  without  ob- 
jection, and  the  report  is  confirmed,  the  objection  can  not  be  raised  in 
this  court.    Hard  v.  Goodrich,  450. 

Trustee — compound  interest. 

2.  A  trustee  is  only  chargeable  with  compound  interest  where  he 
has  been  guilty  of  gross  negligence,  as  when  the  trustee  has  used  the 
money  of  the  cestui  que  trust  for  his  own  purposes,  and,  it  is  presumed, 
with  profit.     Ibid.  450. 

JOINT  RIGHTS  AND  INTERESTS. 
Joint  purchases  for  purposes  of  sale. 

1.  Witliin  what  time  a  sale  should  be  made.  Where  two  persons 
purchase  land,  as  tenants  in  common,  to  be  sold  and  the  profits 
divided,  and  no  time  is  agreed  upon  in  which  the  sale  is  to  be  made, 
the  law  will  require  a  sale  in  a  reasonable  time.     Smithy.  Gear,  381, 

2.  Of  tlie  rule  for  dividing  the  proceeds — and  adjustment  of  the  rights 
of  the  parties.  Where  parties  were  purchasing  stock,  and  one  fur- 
nished money  therefor,  and  the  other  to  have  half  of  the  net  profits 
when  sold,  and  the  parties  purchased  notes,  secured  by  mortgage  on 
lands,  and  it  was  agreed  that  the  notes  and  mortgage  were  to  be  held 
by  them  in  the  same  manner  that  they  held  the  stock,  and  the  mort- 
gage was  foreclosed,  and  the  land  purchased  by  the  party  wlio  fur- 
nished tlie  monej'^  to  buy  the  stock,  in  his  name,  it  would  be  error  to 
decree  one-half  of  the  land  to  the  person  who  was  to  have  but  one- 
half  of  tlie  net  profits.     Ibid.  381. 

3.  In  such  a  case,  it  is  not  necessary  to  prove  that  there  would  be 
profits  on  a  sale  of  the  lands  before  the  court  would  render  a  decree 
of  sale,  as  it  was  the  agreement  of  the  parties  that  there  should  be  a 
sale.     But  the  chancellor  might  provide  that  the  laud  be  offered  for 
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sale,  and  if  a  sum  suflScieiit  to  yield  a  profit  should  not  be  bid,  order 
tliat  it  be  willidravvn,  and  tlie  decree  ordering  the  sale  be  set  aside,  aud 
dismiss  tiie  bill.     Smith  v.  Oear,  381. 

4.  In  such  an  event,  if  anything  should  be  found  due  to  the  other 
party,  who  was  to  receive  net  profits,  he  would  liave  a  lien  on  the  land 
for  tlie  same,  and  if  not  paid,  the  laud  should  be  sold  to  pay  the  same. 
Ibid.  381. 

5.  In  such  a  case  it  is  error  to  order  the  property  to  be  sold,  and  to 
reserve  tlie  question  as  to  the  equities  of  the  parties  until  the  coming 
in  of  the  master's  report.    Ibid.  381. 

6.  In  such  a  case  the  party  only  entitled  to  share  in  net  profits  did 
not  acquire  a  lien  against  the  land  by  purchasing  in  an  outstanding 
tax  title  and  the  equity  of  redemption,  without  the  consent  of  the 
other  party.  In  such  a  case  as  this,  he  had  the  right  to  make  the 
purchase  if  he  believed  their  rights  were  jeopardized  ;  but  so  long  as 
he  claimed  an  interest  in  the  contract,  he  could  not  purchase  aud  set 
up  an  outstanding  title.  He  could  tender  the  title  to  the  other  party, 
aud  if  he  refused  to  assent  to  the  purchase  in  aid  of  his  title,  for  their 
mutual  benefit,  and  allow  what  they  cost  or  their  reasonable  value, 
the  former  could  abandon  his  claim  under  the  contract,  and  could  use 
such  a  title  adversely  to  the  other  party.    Ibid.  881. 

7.  In  a  case  like  this,  after  a  reasonable  time  had  elapsed,  by  use 
of  ordinary  diligence,  for  making  a  sale  of  the  propert}',  aud  it  had 
not  been  sold,  it  was  competent  for  the  party  not  holding  tlie  title  to 
file  a  bill  to  compel  the  property  to  be  offered  for  sale,  and  if  a  sale 
could  not  be  so  made,  and  the  party  only  having  an  interest  in  the  pro- 
fits failing  to  release  his  interest  in  the  property  on  having  any  sum 
due  him  refunded,  it  would  be  competent  for  the  other  party  to  file  a  bill 
to  have  tlie  claim  of  the  parly  having  an  interest  in  the  profits  extin- 
guished, aud  neither  party  would  be  bound  to  wait  an  unreasonable 
time.    Ibid.  381. 

JUDGMENTS. 
Confession  of  judgment. 

1.  Presumption  as  to  proofs.  Where  a  court  of  general  jurisdic- 
tion receives  the  confession  of  a  judgment,  the  presumption  will  be 
indulged  that  the  court  heard  evidence  tliat  the  claim  was  due,  and 
proof  of  the  execution  of  the  power  to  confess  the  judgment.  Such 
evidence  need  not  be  preserved  in  the  record.  Osgood  v.  Black- 
more,  261. 

2.  Warrant  of  attorney — description  of  the  note.  When  a  power  of 
attorney  is  written  on  the  same  paper  and  below  the  note,  and  refers 
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to  the  "foregoing  note,"  aud  describes  it  correctly  except  as  to  the 
time  when  it  was  to  begin  to  draw  interest,  the  description  is  suffi- 
cient to  identify  the  note,  and  tlie  presumption  is,  the  judgment 
was  confessed  on  the  note  as  autliorized  by  the  power  of  attorney. 
Such  a  case  is  not  the  same  as  where  the  judgment  is  confessed  on  a 
note  entirely  different  in  date  from  that  described  in  the  power  of 
attorney.  The  case  of  Chase  v.  I>ana,  44  111.  262,  considered  and  dis- 
tinguished.    Osgood  V.  Blackmore,  261. 

Judgment  on  administrator's  bond. 

3.  Its  extent.  In  an  action  upon  an  administrator's  bond,  the  for- 
mal judgment  in  debt  need  not  be  for  the  full  penalty  of  the  bond. 
Pinkstaff  et  al.  v.  The  People.,  use,  etc.  148. 

Judgment  in  replevin. 

4.  Its  requisites.  A  judgment  in  replevin,  awarding  a  writ  of  r«- 
torno  hdbendo,  will  not  be  regarded  as  too  general  in  the  description  of 
the  property,  if  it  follow  the  declaration  in  that  regard.  Lammers  v. 
Meyer,  214. 

On  condemning  right  op  wat. 

5.  Judgment  against  railroad  under  act  of  1852— for  damages  accru- 
ing to  the  owner  of  lands  by  the  construction  of  tlie  road — of  the  form 
tliereof.  The  form  of  the  judgment,  where  a  recovery  is  had  under 
the  act  of  1852,  should  conform  to  that  prescribed  by  section  15  of  the 
act.     WUson  v.  Tli£  Bockford,  Rock  Island  &  St.  Louis  Railroad  Co.  273 

Against  an  estate. 

6.  Effect  of  tlie  two  years  limitation  on  the  character  of  the  judgment. 
See  ADMINISTRATION  OF  ESTATES,  6. 

JUDICIAL  ACTION. 

In  awarding  compensation. 

1.  When  private  property  is  taken  for  public  use.  The  determina- 
tion of  what  is  "just  compensation"  for  private  property  when  taken 
for  public  use,  is  a  judicial  act,  which  can  properly  be  performed  only 
by  the  judicial  department  of  the  government,  and  former  decisions 
of  this  court  holding  the  award  in  that  regard,  of  persons  not  of  the 
judicial  department,  such  as  the  commissioners  of  the  board  of  public 
works  in  the  city  of  Chicago,  to  be  conclusive,  are  overruled.  Rich 
et  al.  V.  Tlie  City  of  Chicago,  286. 

JUDICIAL  SALES.     See  SALES,  1  to  8. 

JURISDICTION. 
Presumption. 

1.  The  presumption  is  in  favor  of  the  jurisdiction  of  a  court  of 
general  jurisdiction,  without  the  facts  appearing  in  the  record;  on 
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the  otlier  hand,  there  is  no  presumption  in  favor  of  the  judgment  of., 
a  court  of  inferior  and  limited  jurisdiction ;  but  the  facts  must  appear 
in  the  record,  sliowiiig  the  jurisdiction.  Nor  can  the  judgment  of  a 
court  of  general  jurisdiction  be  attacked  in  a  collateral  proceeding 
by  extrinsic  evidence.  If  it  appear  from  the  record  in  the  case  that 
the  court  did  not  or  could  not  have  had  jurisdiction  of  either  the  sub- 
ject matter  or  the  person  of  the  defendant,  then  the  presumption  in 
favor  of  the  judgment  would  be  overcome.     Osgood  v.  Blackmore,  261. 

COUUT   OF   COMMON   PLEAS   OF    CITY  OF   SpaRTA. 

2.  Its  territorial  jurisdiction.  See  SPARTA,  COURT  OF  COM- 
MON PLEAS  OF,  1. 

JURY. 
Trial  by  Jury. 

1.  Of  tlie  right  thereto — in  respect  to  the  taking  of  private  property 
for  public  use.  Where  a  city  charter,  granted  prior  to  the  adoption  of 
the  constitution  of  1870,  gave  to  the  common  council  of  the  city,  and 
the  board  of  public  works,  power  to  assess  damages  on  the  condemna- 
tion of  land  for  the  widening  of  a  street,  and  it  was  objected  that  the 
act  was  unconstitutional,  because  the  owner  was  deprived  of  a  jury: 
Held,  that  as  the  court  had,  in  previous  decisions,  sustained  the  law, 
the  rule  stare  decisis  must  be  applied,  and  as  the  constitution  of  1870 
requires  a  trial  by  jury  in  all  future  cases,  the  question  is  not  of  any 
practical  importance  to  determine  whether  a  jury  was  indispensable, 
and  that  rights  acquired  under  former  proceedings  should  be  pro- 
tected.    Rich  et  al.  v.  City  of  Chicago,  286. 

Must  decide  pacts. 

2.  Not  the  court.  An  instruction  is  properly  refused  which  pur- 
ports to  take  the  case,  when  there  is  a  conflict  of  testimony,  away 
from  the  jury,  by  telling  them  how  to  find  their  verdict.  Chicago,  Bur- 
lington &  Quincy  Railroad  Co.  v.  Payne,  Adm^r,  534. 

FlNDIK»  A   VERDICT  BY  COMPROMISE. 

3.  Where  a  jury  in  their  retirement,  in  considering  their  verdict, 
as  appeared  from  the  aflSdavit  of  the  oflScer  having  them  in  charge, 
after  agreeing  to  find  for  the  plaintiff,  but  differing  widely  as  to  the 
amount  of  damages,  agreed  that  each  juror  should  privately  write 
upon  a  slip  of  paper  the  amount  of  damages  to  which  he  thought 
the  plaintiff  entitled,  and  put  the  slip  in  a  hat,  and  that  the  sum  ob- 
tained by  adding  the  amounts  together  and  dividing  by  twelve,  should 
be  their  verdict,  which  was  done,  and  a  verdict  returned  accordingly: 
Hdd,  that  while  jurors  may  resort  to  such  a  process  as  a  mere  experi- 
ment, and  for  the  purpose  of  ascertaining  how  nearly  the  result  may 
suit  the  views  of  the  different  jurors,  yet  a  preliminary  agreement, 
that  such  a  result  shall  be  their  verdict,  will  vitiate  a  verdict  found 
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under  and  by  virtue  of  such  an  agreement;  and  although  one  of  the 
jurors  swore  there  was  considerable  consultation  after  the  process, 
and  that  each  juror  agreed  upon  the  result  thus  reached  as  hisverdict,^ 
it  was  still  regarded  that  the  verdict  liad  been  found  uuder  the 
pressure  of  the  agreement.     Illinois  Central  Railroad  Co.  v.  AUe,  131. 

LACHES.     See  LIMITATIONS,  5. 

LETTER  OF  CREDIT. 

Extent  of  liability  thekeon. 

1.  A  bank  gave  a  letter  of  credit  to  a  person,  guaranteeing  the  pay- 
ment of  drafts  which  might  be  drawn  by  the  latter  on  a  firm  named- 
in  the  letter,  to  the  amount  of  $14,000,  the  letter  providing  that  en- 
dorsements might  be  made  thereon.  The  person  to  whom  the  letter 
was  given,  made  a  draft  for  $6000,  which  was  endorsed  on  the  letter. 
He  then  drew  for  $2000,  which  waS'  also  endorsed  on  the  letter.  This 
draft  was  forwarded  for  collection  to  the  bank  giving  the  guaranty, 
which  was  advised  by  letter  that  it  was  drawn  under  the  letter  of 
guaranty.  The  holder  of  the  letter  then  made  a  draft  for  $4000,  which, 
was  not  endorsed  on  the  letter,  nor,  in  sending  the  bill  for  collection 
to  the  same  party  as  before,  was  any  reference  made  to  the  letter  of 
guaranty  ;  but  the  draft  was  paid  by  the  drawees.  He  then  drew  for 
$6000,  the  draft  purporting  on  its  face  to  be  drawn  against  the  letter 
of  credit,  which  was  returned  to  the  bank  which  gave  it,  with  this 
draft,  for  collection.  This  last  draft  was  protested.  All  the  drafts 
except  the  first  were  drawn  in  favor  of  the  same  party.  In  a  suit 
by  the  latter  upon  the  guaranty,  to  recover  the  amount  of  the  draft 
for  $6000,  which  was  protested,  it  was  held,  the  defendant  was  not 
liable,  because,  on  the  payment  of  the  previous  drafts,  amounting  to 
$12,000,  it  was  exonerated  from  liabilitj'  on  its  guaranty,  except  to 
the  extent  of  $2000,  the  residue  of  the  amount  guaranteed.  Omaha 
National  Bank  v.  First  National  Bank  of  St.  Paul,  428. 

2.  However  difl"ereut  the  rule  might  have  been  had  the  last  draft 
been  sold  to  a  person  who  had  no  knowledge  of  the  prior  draft  for 
$4000,  which  was  not  endorsed  on  the  letter  of  credit,  and  who  should 
purchase  on  the  faith  of  that  letter,  yet,  in  the  case  of  the  plaintiff", 
who  had  knowledge  thereof,  the  omission  of  such  endorsement  could 
not  avail  to  charge  the  guarantor  beyond  the  amount  specified  in  its 
letter  of  credit.     Ibid.  428. 

LEVY. 

Levy  upon  realty. 

Whether  a  satisfaction — and  herein,  of  a  second  execution  pending 
such  levy.  A  levy  of  an  execution  on  real  estate  of  value  sufficient  ta 
satisfy  it,  does  not, like  a  levy  on  personal  property,  operate  while  the 
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levy  is  undisposed  of  as  such  a  satisfaction  of  the  judgment  as  would 
be  a  bar  to  auj'  attempt  to  enforce  the  collection  of  tlie  judgment  in 
any  other  way.  The  fact  that  such  a  levy  has  been  made,  does  not 
affect  tlie  validity  of  the  purcliaser's  title  to  otlier  lauds  of  the  debtor, 
sold  under  au  execution  subsequently  issued.     Oold  v.  Johnson,  63. 

LICENSE. 

To  PASS  OVER  THE  LAND  OF  ANOTHER. 

1.  In  an  action  for  the  trespasses  of  the  defendant's  children  in 
passing  over  the  land  of  the  plaintiflF,  in  going  to  and  returning  from 
school,  it  appeared  the  scliool  house  was  built  by  and  for  the  public, 
on  a  small  lot  forrning  a  part  of  the  tract  owned  by  the  plaintiff 
It  was  ?ield,  eveu  if  there  was  a  highway  to  the  school  house,  it 
appearing,  from  tlie  evidence,  that  the  defendant's  children  were  per- 
mitted by  the  plaintiff  to  pass  over  his  laud  for  four  or  five  years, 
witliout  objection,  the  jury  had  the  right  to  infer  therefrom  a  license, 
which  could  not  be  revoked  without  notice.     Wilson  y.  Oarrard,51. 

To  XrSB   A  WALL   OF   A   BUILDING. 

2.  Wlietlier  revocable.  "Where  the  owner  of  a  lot  of  ground  contem- 
plated the  erection  of  a  frame  building  thereon,  the  owner  of  a  brick 
house  situated  on  the  line  of  an  adjacent  lot  proposed  to  him  that  if 
he  would  build  of  brick  he  might  use  the  brick  wall  of  the  house  for 
the  purpose  of  attaching  thereto  the  proposed  new  building.  The 
proposition  was  accepted,  and  the  new  house  was  built  of  brick  and 
attached  to  the  wall  of  the  other  building,  as  suggested:  Held,  that 
while  the  license  to  use  and  attach  to  the  wall  might  have  been  re- 
voked prior  to  the  execution  of  the  purpose  of  the  license,  yet,  after 
its  execution  by  the  expenditure  of  money  in  the  erection  of  the  new 
building,  as  induced  by  the  permission,  the  license  was  irrevocable, 
JtusseU  V.  Hubbard  et  al.  335. 

3.  Of  tlie  rights  of  grantees  of  the  respective  parties.  The  party  to 
whom  tlie  license  was  granted  having  availed  thereof  by  the  erection 
of  his  building  and  attaching  to  the  wall  as  proposed  to  him,  his  sub- 
sequent grantee  would  succeed  to  his  equitable  rights  in  respect 
thereto.    Ibid.  335. 

4.  And  the  party  granting  the  license  being  estopped  from  its 
revocation  by  reason  of  its  being  executed,  the  conclusive  effect  of 
the  estoppel  would  embrace  privies  as  well  as  parties,  and  preclude  all 
who  claim  under  the  person  originally  barred.     Ibid.  335. 

Statute  op  frauds. 

5.  And  iu  such  case,  the  execution  of  the  parol  permission  would 
supply  the  place  of  a  writing,  and  take  the  case  out  of  the  statute  of 
frauds.    Ibid.  335. 
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LIENS. 
Creditor  of  an  estate. 

Character  of  Ids  lien  upon  the  realty.     See  CHANCERY,  6. 

LIFE  INSURANCE.     See  INSURANCE,  1  to  5. 

LIFE  TABLES. 

Whether  just  in  their  application. 

1.  Wliile  life-tables  may  he  resorted  to,  they  can  afford  but  a  mere 
expectancy  of  the  continuance  of  the  particuhir  life.  Thej'  are,  donbt- 
less,  correct  in  the  aggregate,  but  can  not  be  when  applied  to  individ- 
ual cases.     Hartmann  et  al.  v.  Hartmann,  103.     See  PARTITION. 

LIMITATIONS. 
Limitation  act  op  1839. 

1.  Of  payment  of  taxes  by  an  adverse  party  after  the  bar  is  complete. 
Where  a  party  has  paid  taxes  on  laud,  under  color  of  title,  for  seven 
successive  years,  and  possession  has  followed  or  accompanied  such 
payment  of  taxes  so  as  to  create  a  bar  under  either  the  first  or  second 
section  of  the  limitation  act  of  1839,  then  such  bar  will  not  be  inter- 
rupted by  the  subsequent  payment  of  taxes  by  the  holder  of  the  para- 
mount title.     Harphamet  al.  v.  Little,  509. 

As  to  the  several  items  op  an  account. 

2.  Where  all  the  items  of  an  open,  unliquidated  account  are  on 
one  side,  the  last  item  happening  to  be  within  the  period  fixed  by  the 
statute  of  limitations  barring  an  action  on  the  account,  will  not  draw 
after  it  those  that  are  of  longer  standing,  so  as  to  protect  them  from 
the  operation  of  the  statute.    Reeves  y.  IIerr,Exor.  81. 

Forcible  entry  and  detainer. 

3.  The  action  of  forcible  entry  and  detainer  in  England,  from 
whence  we  derive  it,  was  a  criminal  proceeding,  and  a  prosecution 
was  barred  in  three  years  after  the  right  of  action  accrued.  But  in 
this  Slate  the  action  lias  been  changed  by  express  law,  from  a  crim- 
inal to  a  civil  proceeding,  and  no  express  limitation  has  been  fur- 
nished. This  was  doubtless  a  casus  omissus  on  the  part  of  the  legisla- 
ture.    Thompson  v.  Sornberger,  326.* 

Op  a  new  promise. 

4.  Whether  availing.  One  partner  executed  a  note  in  the  name  of 
the  firm,  after  dissolution,  and  without  the  knowledge  of  the  other 
partner,  for  a  prior  account  due  from  the  firm,  and  the  note  thus  given 


•  The  15th  section  of  the  act  of  April  4,  1872,  (in  force  July  1.  1872,)  provides:  "All 
civil  actions  not  otherwise  provided  for,  shall  be  commenced  within  five  years  next  after 
the  cause  of  action  accrued."    Sess.  Laws,  p.  559  j  Gross'  Comp.  vol.  2,  p.  253. 
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was  assigned  by  the  payee  to  a  third  person,  who  was  a  mere  volun- 
teer, and  without  any  assignment  of  the  original  indebtedness.  In  a 
suit  by  such  assignee,  against  the  representatives  of  the  partner  who 
did  not  concur  in  the  making  of  tl)e  note,  to  compel  its  payment,  it 
was  lidd,  that  if  the  original  debt  became  barred  by  the  statute  of  lim- 
itations, as  it  would  in  five  years,  no  new  promise  would  revive  and 
make  it  available  in  the  hands  of  the  plaintiff.  Etlm  v.  Cantrell  et  at. 
524. 

5.  Effect  of  the  note  as  against  the  partner  who  was  not  bound  by  it. 
In  such  case,  the  original  indebtedness  being  barred,  the  giving  of  a 
note  tiierefor,  in  the  name  of  tlie  firm,  by  one  of  the  partners  alone, 
would  not  operate  as  a  renewal  or  continuation  of  tlie  debt  as  against 
the  other  partner,  who  was  not  bound  by  the  note.    Ibid.  524. 

Lapse  of  time  aside  from  the  statute. 

6.  Setting  aside  sheriff's  sale.  Even  if  inadequacy  of  consideration 
alone  afforded  a  sufficient  ground  to  authorize  a  court  of  equity  to  set 
aside  a  sheriff's  sale  of  land,  yet  a  delay  of  seventeen  years  in  seeking 
the  relief,  while  unexplained,  would  prevent  the  action  of  the  court  in 
that  regard.     Pickering  v.  Driggers,  65. 

CliAIMS  AGAINST  ESTATES. 

7.  Of  tJie  two  years' limitation — the  judgment.  See  ADMINISTRA- 
TION OP  ESTATES,  6. 

LOTTERY.      See  CRIMINAL  LAW,  4,  5,  6. 

MALICIOUS  MISCHIEF. 
What  constitutes.    See  CRIMINAL  LAW,  3. 

MARRIED  WOMEN. 

Of  remedies  against  them. 

1.  Upon  contracts  in  respect  to  their  separate  propei'ty — whether  at  law 
or  in  equity.  So  far  as  relates  to  tlie  engagements  of  a  married  woman, 
not  within  the  capacity  to  contract  given,  by  implication,  by  the  act 
of  1861,  the  remedy,  when  a  proper  case  exists,  must  be  sought  under 
the  rules  in  relation  to  the  general  contracts  of  married  women  and 
their  binding  effect  upon  their  separate  estates,  in  equity,  as  under 
the  old  forms  of  settlement  before  the  statute,  because,  in  that  case, 
the  implication  of  capacity  to  bind  her  separate  estate  arises  only  in 
equity.     Cookson  v.  2'oole,  515. 

2.  But  the  implication  of  capacity  to  contract  in  respect  to  her 
separate  property  misiug  under  the  statute,  is  an  implication  of  law, 
and  being  an  implication  of  law,  and  not  of  equity,  the  capacity  to 
contract  within  the  scope  of  the  implication  is  a  legal  capacity,  and 
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all  contracts  under  it  are  legal  contracts,  cognizable  by  courts  of  law. 
Cookson  V.  Took,  515. 

3.  So  it  is  Jield,  that  an  action  at  law  will  lie  against  a  married 
woman  to  recover  for  work  and  labor  done  and  performed  at  her 
request,  in  and  about  the  improvement  and  cultivation  of  her  farm, 
and  in  taking  care  of  her  stock  thereon,  sucli  farm  and  stock  being 
her  sole  and  separate  property,  owned  and  held  by  her  under  the  pro- 
visions of  the  act  of  1861.     Ibid.  515. 

4.  Former  decision.  So  far  as  the  case  oi Mitchell  v.  Carpenter,  50 
111.  470,  liolds  tiiat  the  remedj"-  against  married  women  in  respect  to 
their  contracts  relating  to  their  separate  estates  under  the  statute,  is 
not  at  law,  but  only  in  equity,  a  question  not  involved  iu  that  case,  it 
is  to  be  regarded  as  mere  obiter  dicta.     Ibid.  515. 

Mistakes  in  deeds  by  married  women. 

5.  Can  not  be  corrected  in  chancery.     See  CHANCERY,  10. 

Service  of  process  upon  a  married  woman. 

6.  Or  whether  service  upon  the  husband  is  sufficient.  See  PROCESS, 
1,  2,  3. 

MEASURE  OF  DAMAGES. 
As  against  corporations  and  individuals. 

1.  When  a  corporation  inflicts  an  injury  upon  a  person,  thej-^  can 
be  required  to  compensate  hiui  for  the  wrong  sustained  011I3' to  tlie 
same  extent  that  would  be  required  of  an  individual  engaged  in  the 
same  business.  The  same  rules  apply  to  tliem  as  to  individuals.  Illi- 
nois Central  Railroad  Co.  v.  Nelson,  110. 

For  injury  to  a  reversionary  interest. 

2.  Where  a  reversioner  sues  for  injur}'^  to  the  freehold,  he  must  be 
restricted  to  damages  to  tlie  reversionary  interest,  and  it  would  be 
error  to  give  an  instruction  whicli  would  authorize  a  verdict  for  all 
damages  sustained,  as  well  by  the  tenant  in  possession  as  the  land- 
lord. Each  l)as  his  remedy:  the  former  for  injury  to  his  possession, 
the  latter  for  injury  to  his  reversion.     Cooper  v.  Randall  et  al.  317. 

For  injury  after  suit  brought. 

3.  Where  a  party  sues  for  injury  to  his  property  occasioned  bj'-  the 
deposit  tliereon  of  dust,  smut,  etc.,  from  a  mill  erected  on  adjacent 
premises,  it  would  be  error  to  permit  proof  that  dust  was  thrown  on 
tlie  building  after  suit  was  brought,  as  a  means  of  measuring  damages 
for  injuries  sustained  tliereby  prior  to  that  time.     Ibid.  317. 

On  condemning  right  of  way. 

4.  Under  act  of  1853.     See  RIGHT  OF  WAY,  5  to  8. 
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MINUTES  OF  A  JUDGE. 
No  PART  OP  THE  RECORD.    See  CRIMINAL  LiAW,  2. 

MISTAKE. 
Reforming  a  deed  in  chancery. 

So  as  to  affect  tlie  rights  of  a  married  woman.     See  CHANCERY,  10. 

MORTGAGES. 

Chattel  mortgages. 

1.  Of  possession  by  mortgagor  after  maturity  of  the  debt.  "Where  a 
chattel  mortgage  provided  that  the  mortgagor  should  retain  possession 
of  the  property  until  default  in  paj'meut  of  tlie  debt  it  was  given  to 
secure,  and  more  than  two  months  after  the  debt  matured,  the  property 
still  continuing  in  his  possession,  he  sold  and  delivered  to  a  third  per- 
son, and  no  reason  appeared  why  possession  was  not  taken  by  the 
mortgagee  at  the  proper  time,  it  was  lield,  the  purchaser  took  the 
property  free  from  any  lien  of  the  mortgage,  even  though  he  had 
actual  notice  that  it  was  still  unsatisfied.   Lemen  et  al.  v.  Robinson,  115. 

2.  Former  decision.  The  authoritj'  of  the  case  of  Hathorn  et  al.  v. 
Lewis,  22  111.  395,  in  so  far  as  it  is  held  that  a  chattel  mortgage,  altliough 
wanting  in  some  of  the  essentials  required  by  the  statute,  is  neverthe- 
less valid  and  binding  as  to  subsequent  purchasers  with  knowledge,  is 
much  shaken,  if  not  entirely  overruled,  by  subsequent  decisions  of 
this  court,  particularly  that  of  Frank  v.  Miner,  50  111.  447.     Ibid.  115. 

Subsequent  purchaser  from  administrator  of  mortgagor. 

3.  Sale  of  a  part  of  mortgaged  premise^  by  administrator  of  mortga- 
gor— such  part  only  secondarily  liable.  Where  tlie  administrator  of  a 
deceased  mortgagor  obtains  an  order  of  the  probate  court  for  the  sale 
of  a  portion  of  the  mortgaged  premises,  to  pay  debts  other  than  that 
secured  b}'  the  mortgage,  which  have  been  allowed  against  the  estate, 
the  residue  of  the  mortgaged  premises  remaining  to  the  heirs  of  the 
mortgagor  must  be  first  resorted  to  for  the  satisfaction  of  the  mort- 
gage, that  portion  held  by  the  purchaser  at  the  administrator's  sale 
being  only  secondarily  liable.     Moore  v.  Chandler  et  al.  466. 

4.  In  that  regard,  the  purchaser  at  the  administrator's  sale,  and  the 
heirs  of  the  mortgagor,  hold  the  same  relation  to  each  other  that  would 
have  existed  between  the  mortgagor  himself  and  his  grantee,  in  case 
the  former  had  sold  and  conveyed  a  part  of  the  mortgaged  premises 
in  his  life  time,  and  their  respective  rights  are  governed  by  the  case 
of  Iglehart  v.  Crane  &  Wesson,  42  111.  261.     Ibid.  466. 

5.  Sale  on  execution  against  the  heirs.  And  where  the  interest  of  a 
portion  of  tlie  lieirs  had  been  sold  under  execution  against  them,  prior 
to  the  sale  by  the  administrator,  the  purchaser  at  tlie  execution  sale 
would  stand  in  no  better  position  tliau  the  heirs  themselves,  whose 
interests  had  thus  been  sold.     Ibid.  466. 


602  INDEX. 

MORTGAGES. 
Subsequent  purchaser  from  administrator  op  mortgagor.     Con- 
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6.  Of  applying  the  residue  of  the  proceeds  of  the  administrator's  sale 
in  satisfaction  of  the  mortgage.  There  remained  in  the  l)aiifis  of  the 
administrator  of  the  mortgagor  a  surplus  fund,  arising  principally 
from  the  sale  of  the  portion  of  the  mortgaged  premises.  Tliis  could 
not,  however,  be  applied  to  relieve  the  land  purchased  at  the  admin- 
istrator's sale  from  its  ultimate  liability  to  the  mortgage,  the  debt  se- 
cured thereby  never  having  been  allowed  against  the  estate,  and  the 
time  having  passed  when  it  could  be  so  allowed.  The  general  pr/ip- 
erty  of  the  estate  being  thus  discharged  from  the  payment  of  the 
mortgage  debt,  it  could  only  be  enforced  against  the  mortgaged  prem- 
ises.   Moore  v.  Chandler  et  al.  466. 

Op  a  deed  absolute  in  form. 

7.  Whether  a  mortgage.  The  doctrine  is  well  settled  that  a  deed, 
absolute  in  terms,  if  intended  to  secure  an  indebtedness,  is  a  mort- 
gage, whether  the  intention  is  manifested  by  a  written  defeasance,  by 
parol  declarations,  or  by  the  acts  of  the  parties.  Price  et  al.  v.  Karnes, 
276. 

8.  Where  a  deed  is  absolute  on  its  face,  the  proof  should  be  clear 
before  a  court  would  hold  it  a  mortgage,  and  decree  a  foreclosure  or  a 
redemption.    Ibid.  276. 

9.  A  party  sold  another  twelve  lots  of  ground  adjoining  the  city 
of  Chicago,  by  a  conditional  agreement,  and  |3300  was  paid,  giving 
the  purchaser  the  option,  on  seeing  the  property,  if  not  satisfactory, 
to  decline  to  hold  it,  and  have  the  money  returned.  Subsequently^ 
and  in  Julj^  1867,  and  about  one  mouth  afterward,  the  same  grantor 
sold  to  the  grantee  twelve  other  lots  in  the  same  tract  of  land  for 
$3900;  $756  was  paid,  and  notes  given  for  the  balance,  $1900  was 
paid  in  August,  and  in  the  same  month  the  twenty-four  lols  were 
convej-^ed  to  the  purchaser  by  a  warranty  deed.  This  evidenced  a 
purchase,  and  where  the  evidence  is  conflicting  and  unsatisfactory,  it 
was  proper  for  tlie  court  to  refuse  to  decree  the  transaction  a  mort- 
gage, and  to  refuse  permission  to  redeem  as  from  a  mortgage.  Ibid. 
276. 

10.  In  this  case  it  is  held,  upon  the  facts,  that  a  deed,  absolute  in 
form,  was  intended  by  the  parties  to  iiave  effect  accordingly,  and  that 
the  transaction  showed  nothing  of  tiie  character  of  a  loan,  or  of  the 
relation  of  debtor  and  creditor.     Alwood  v.  Mansfield  et  al.  496. 
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Op  an  inteuvening  incumbrancer. 

11.  Where  a  vendor  of  land  accepts  tlie  notes  for  the  purchase  money,, 
and  a  mortgage  on  the  premises  from  a  second  purchaser,  the  first  pur- 
chaser having  given  a  mortgage  to  a  third  person  prior  to  such  transaction. 
See  CONVEYANCES,  2,  3,  4. 

MUNICIPAL  CORPORATIONS. 
Injuries  from  defective  highways. 

Liability  of  cities.     See  HIGHWAYS,  5,  6,  7. 

Creating  a  debt  against  a  city. 

By  whom.  See  CONSTITUTIONAL  LAW,  1 ;  and  see  CORPOR- 
ATIONS, 5. 

NEGLIGENCE. 

The  rule  as  to  contributory  negligbnce. 

1.  The  doctrine,  that  any  contributory  negligence  by  the  party  in- 
jured, no  matter  how  slight  when  compjired  with  that  of  defendant,, 
will  defeat  a  recovery  in  an  action  for  damages  resulting  from  the  neg- 
ligence of  the  defendant,  has  often  been  repudiated  by  this  court.  The 
rule  is,  that  negligence,  resulting  in  injury,  is  comparative,  and  it  is 
not  required  that  the  plaintifi"  shall  be  free  from  all  negligence  himself, 
or  that  he  shall  exercise  the  liighest  possible  degree  of  prudence  and 
caution,  to  entitle  him  to  recover,  if  it  appear  the  defendant  was  guilty 
of  a  higher  degree  of  negligence.  Chicago,  Burlington  &  QuincyBaO- 
road  Co.  v.  Payne,  Admr.,  534. 

2.  Where  a  passenger  leaves  a  railroad  train  while  it  is  in  motion. 
See  RAILROADS,  2,  3. 

3.  In  respect  to  injuries  received  upon  a  defective  highway.  See 
HIGHWAYS,  5,  6,  7. 

Negligence  in  railroads. 

4.  As  to  the  manner  of  approaching  crossings.  In  an  action  against 
a  railroad  company  to  recoVer  damages  for  injuries  occasioned  by  the 
alleged  negligence  of  the  defendant's  servants  in  the  manner  of  run- 
ning its  trains,  it  appeared  the  accident  occurred  at  a  road  crossing 
near  a  populous  city,  the  party  injured  attempting  to  crossthe  railway 
track  in  a  buggy,  which  was  struck  by  the  passing  train.  The  crossing 
was  of  a  dangerous  character,  and  there  was  evidence  sufficient  for  llie 
jury  to  find  tliat  the  servants  of  the  company  having  the  control  of  the 
particular  train  which  did  the  injury,  were  well  aware  of  that  fact.  It 
was  held,  if  this  were  so,  and  there  was  evidence  tending  to  show  that 
they  ran  the  train  without  the  use  of  steam,  upon  a  down  grade,  in  a- 
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comparatively  noiseless  maimer,  and  at  a  rapid  rate  of  speed,  without 
sounding  tlie  whistle  or  ringing  the  bell  after  they  passed  the  whistle 
post,  80  rods  from  the  crossing,  when  they  had  every  reason  to  sup- 
pose that  persons  would  be  passing  over  the  track  on  the  highway, 
without  opportunit}^  of  seeing  the  approaching  train,  then  these  facts 
were  sufficient  to  warrant  the  jury  in  inferring  recklessness  of  life 
and  limb  on  the  part  of  such  servants,  and  that  thej' were  actuated  by 
general  malice  and  criminal  misconduct,  or  very  gross  negligence. 
Chicago^  Burlington  &  Quincy  Railroad  Co.  v.  Payne,  Admr.  534. 

5.  Duty  as  to  tJie  safety  of  road  crossings.  A  railroad  company  is 
under  the  statutory  duty,  in  the  construction  of  its  road  across  a  pub- 
lic highway,  to  restore  the  highway  to  its  former  state,  or  in  a  suffi- 
cient manner  not  to  impair  its  usefulness.  And  if  a  highway  can  be 
restored  in  a  manner  not  to  impair  its  usefulness  only  by  constructing 
the  higlivvay  over  the  railway,  it  is  the  duty  of  the  company  to  so  re- 
store  it,  and  the  omission  is  a  breach  of  duty.    Ibid.  534. 

6.  It  is  not  the  duty  of  the  highway  authorities,  but  of  the  railway 
company,  to  give  such  protection  from  peril  caused  by  the  railway 
at  higlivvay  crossings.     Ibid.  534. 

Remote  and  proximate  cause. 

7.  Of  tlie  rule  and  its  application.  If  fire  is  communicatied  from  a 
railway  locomotive  to  the  house  of  A,  and  thence  to  the  house  of  B,  it 
is  not  a  conclusion  of  law  that  the  fire  sent  forth  by  the  locomotive  is 
to  be  regarded  as  the  remote,  and  not  the  proximate,  cause  of  the  in- 
jury to  B,  but  that  is  a  question  of  fact,  to  be  determined  in  each  case 
by  the  jury  under  the  instructions  of  the  court.  Fent  et  al.  v.  Toledo, 
Peoria  tfe  Warsaw  Railway  Co.  349. 

8.  The  rule  is,  to  determine  in  every  instance  whether  the  loss  was 
one  which  might  reasonably  have  been  anticipated  from  the  careless 
setting  of  the  fire,  under  all  the  circumstances  surrounding  the  care- 
less act  at  the  time  of  its  performance.  If  loss  has  been  caused  by  the 
act,  and  it  was,  under  the  circumstances,  a  natural  consequence  which 
any  reasonable  person  could  have  anticipated,  tiien  the  act  is  a  proxi- 
mate cause,  wiietlier  tiie  house  burned'  was  the  first  or  the  tenlli,  the 
latter  being  so  situated  that  its  destruction  is  a  consequence  reasonably 
to  be  anticipated  from  setting  the  first  on  fire.     Ibid.  349. 

9.  If,  on  the  other  hand,  the  fire  has  spread  beyond  its  natural  lim- 
its by  means  of  a  new  agency — if,  for  example,  after  its  ignition,  a 
high  wind  should  arise,  and  carry  burning  brands  to  a  great  distance, 
by  which  a  fire  is  caused  in  a  place  that  would  have  been  safe  but  for 
the  wind — such  a  loss  might  fairly  be  set  down  as  a  remote  conse- 
quence, for  which  the  railway  company  should  not  be  held  responsi- 
ble.    Ibid.  349. 
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10.  In  this  case,  wliich  was  an  actiou  against  a  railway  company  ta 
recover  for  the  loss  of  the  plaiiiliflTs  house  by  fire,  alleged  to  have  been 
occasioned  by  the  negligence  of  the  company,  it  appeared  tliat  a  loco- 
motive, with  a  train  of  freight  cars,  belonging  to  the  defendant,  in  pass- 
ing eastwardly  through  a  village,  threw  out  great  quantities  of  unusu- 
ally large  cinders,  and  set  on  fire  two  buildings  and  a  lumber  yard. 
The  weather  at  the  time  was  very  dry,  and  the  wind  blowing  freely 
from  the  south.  One  of  the  buildings  ignited  by  the  sparks  was  a 
warehouse  near  the  track.  The  heat  and  flames  from  this  structure 
speedily  set  ou  fire  the  building  of  plaiutiflf,  situated  about  two  hun- 
dred feet  from  the  warehouse,  and  destroyed  it.  It  was  lield,  the  com- 
pany was  not  exonerated  from  liability  merely  because  the  plaiutiflfa 
house  was  set  ou  fire,  not  immediately  by  cinders  thrown  from  the  lo- 
comotive, but  by  the  burning  of  another  house.  The  case  was  one 
calling  for  the  application  of  the  rule  before  announced,  the  liability 
of  the  company  depending  upon  the  question  whether  the  second 
house  was  so  near  the  first  that,  in  the  then  state  of  the  wind  and 
weather,  its  destruction  was  a  natural  consequence  of  the  burning  of 
the  first,  which  any  reasonable  person  could  have  foreseen  and  would 
have  expected.    Fent  et  al.  v.  Toledo,  Peoria  &  Warsaw  Railway  Co.  349. 

11.  How  tJie  rule  affected  by  tlie  extent  of  the  loss  to  the  wrong  doer. 
The  propriety  of  the  rule  for  determining  what  is  a  proximate  cause 
of  the  injury  in  such  a  case,  can  not  be  afl"ected  by  considerations  as  to 
the  extent  of  liability  to  which  railway  companies  migiit  be  thereby 
subjected,  even  to  producing  bankruptcy,  and  compelling  them  to  sus- 
pend their  operation.    Ibid.  349. 

Where  a  surety  signs  a  bond  on  condition. 

12.  T/ie  condition  being  tliat  the  bond  sJmU  not  be  delivered  to  the  obli- 
gee until  anotJier  signs  it  as  surety — duty  of  t/ie  obligee.     See  SURETY,  2. 

In  respect  to  defective  streets  in  cities. 

13.  Liability  of  cities,  and  of  contributoi'y  negligence.  See  HIGH- 
WAYS, 5,  6,  7. 


NEW  TRIALS. 
Excessive  damages. 

1.  In  an  action  ou  a  promissory  note,  where  the  judgment  was  too 
large  by  the  sum  of  eighteen  cents,  the  excess  being  simply  an  error 
in  the  computation  of  the  amount  found  to  be  due  on  tlie  note,  it  was 
hdd,  the  amount  was  too  trifling  to  be  made  a  ground  for  the  reversal 
of  a  judgment.     Tipton  et  al.  v.  TJtleyy  25. 
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Verdict  against  the  evidence. 

2.  lu  this  case  the  verdict  of  the  jury  is  not  sustained  by  the  evi* 
deuce,  and  the  judgment  is,  for  that  reason,  reversed.  Kuhner  v. 
Oriesbaum,  48. 

3.  Ill  this  case,  in  which  one  of  the  issues  presented  the  question 
whether  the  defendant  promised  to  marry  the  plaintiff,  it  was  held  a 
verdict  for  the  plaintiff  was  not  supported  by  the  evidence.  Brough- 
ion  V.  Smart,  440. 

■Of  imposing  terms. 

4  When  the  circuit  court  offers  a  party  a  new  trial  on  the  terms 
that  he  pay  the  costs,  and  the  offer  is  declined,  and  the  motion  is  over- 
ruled and  judgment  rendered  on  the  verdict,  the  party  may  still  pros- 
ecute error,  and  urge  the  refusal  to  give  proper,  and  the  giving  of  im- 
proper instructions,  as  grounds  of  reversal.  Wiley  v.  Toton  of  Bnm- 
fidd,  306. 

NOTICE. 

Notice  by  possession. 

1.  To  subsequent  purchasers.  Where  a  vendor  of  land  continues  to 
remain  in  possession  of  the  premises,  such  possession  will  constitute 
constructive  notice  to  a  subsequent  purchaser  from  his  vendee,  of  the 
rights  and  equities  of  the  first  vendor  in  the  land,  and  the  second  pur- 
chaser will  hold  subject  to  those  rights  and  equities.  Illinois  Central 
Railroad  Co.  v.  McCullough,  166. 

Publication  op  notice. 

2  Proof  as  to  what  is  a  corporation  newspaper.  Where  a  city  char- 
ter required  the  common  council  to  designate  a  newspaper  in  which 
notices  and  the  proceedings  of  the  corporation  should  be  published, 
it  appeared  that  such  notices  and  proceedings  were  published  in  a  par- 
ticular paper,  and  it  was  recognized  by  the  officials  as  the  corporation 
.newspaper, — a  certificate  of  publication  given  by  the  publisher,  was 
offered  in  evidence:  Held,  that  such  facts,  as  to  the  public,  and  third 
persons,  were  prima  facie  evidence  that  the  paper  had  been  designa- 
ted as  the  corporation  paper,  and  the  appointment  need  not  be  proved 
by  producing  the  record  showing  the  appointment ;  that  it  is  similar 
to  proof  that  a  person  has  acted  as  a  public  officer,  which  is  prima  fa- 
cie, without  producing  his  commission.  Rich  et  al.  v.  City  of  Chicago, 
286. 

Taxing  attorney's  fees  as  costs. 

3.  Necessity  of  notice.  In  a  suit  for  an  assignment  of  dower,  and 
.for  partition,  an  order  allowing  a  large  sum  as  attorney's  fees  to  be 
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taxed  as  costs,  the  fees  allowed  by  the  court  amounting  to  $1200,  with- 
out notice  to  the  parties  to  be  afifected  thereby,  is  void  upon  principles 
of  natural  justice,  without  reference  to  any  other  cousideration.  Lilly 
ct  al.  V.  Sliaw  et  al.  73. 

Revocation  op  license. 

4.  To  pass  over  the  land  of  anotJier — wliether  notice  required.  See 
LICENSE,  1. 

OATHS. 
In  the  matter  op  a  sPBCiAii  assessment. 

Of  the  oath  of  tlie  commissioners.     See  SPECIAL  ASSESSMENTS,  1. 

'OFFICERS. 

Order  to  suspend  sale  under  execution. 

1.  Liability  of  the  officer  for  disregarding  instructions — and  to  whom. 
Where  an  oflScer,  who  has  au  execution  in  liis  liands,  sells  property 
contrary  to  the  instructions  of  the  plaintiff  to  suspend  the  sale,  he 
thereby  incurs  a  liability  to  the  defendant  in  the  execution,  for  the 
damage  sustained  by  reason  thereof.  Morgan  et  al.  v.  Tlie  People,  use 
of  Lewis,  58. 

2.  So,  it  is  no  answer  to  the  declaration,  in  au  action  of  debt  on  a 
sheriff's  bond,  where  the  breach  assigned  is,  that  the  officer  sold  prop- 
erty of  the  defendant  in  the  execution,  after  being  ordered  by  the 

-plaintiff  to  suspend  the  sale,  that  the  property  was  so  sold  by  virtue 
of  such  execution,  in  tlie  hands  of  the  officer,  against  the  goods  and 
■chattels  of  said  defendant.     Ibid.  58. 

3.  Nor  is  it  a  defense  that  the  sale  was  so  made  by  direction  of  the 
plaintiff's  attorney,  it  not  appearing  but  that  the  attorney  may  have 
violated  the  orders  of  the  plaintiff.    Ibid.  58. 

4.  Giving  such  direction  ly  telegraph.    See  TELEGRAPHY,  1. 
'Trespass  by  an  oppiceb. 

5.  In  tlie  execution  of  process — of  the  rights  of  pi-ivies  to  the  judgment. 
A  person  who  was  a  silent  partner  of  the  plaintiff  in  an  action  of  re- 
plevin, in  respect  to  the  goods  involved  in  the  suit,  purchased  his  co- 
partner's interest  therein  pending  the  suit,  and  took  the  property  irrto 
his  own  possession.  The  action  of  replevin  was  dismissed  without  a 
trial  upon  the  merits,  and  a  writ  of  retorno  haiendo  awarded,  which 
was  placed  in  the  hands  of  an  officer,  who  went  upon  the  premises  of 
the  party  who  had  thus  obtained  the  possession  of  the  goods,  and 
seized  them  under  the  writ:  Held,  the  person  from  whom  the  goods 
were  taken  under  the  writ  of  retorno  habendo,  in  either  capacity — as  a 
partner  of  the  plaintiff  in   replevin,   or  as  his  vendee  pending  that 
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suit — was  a  privy  to  the  judgment  awarding  the  writ  of  retorwo.,  and 
was  estopped  from  asserting  his  tiile  as  against  the  right  of  t!ie  officer 
to  execute  the  writ.  The  officer  was  not  a  trespasser  in  making  return 
of  the  property.    MerHtt  et  al.  v,  Eagan,  312. 

OFFICIAL  BONDS. 
Increasing  liability  of  surety. 

After  the  execution  of  tlie  bond.    See  SURETY,  4,  5. 

OUTSTANDING  TITLE. 
Tenants  in  common. 

Wliether  one  of  them  may  buy  in  an  outstanding  title.  See  JOINT 
RIGHTS  AND  INTERESTS. 

PARENT  AND  CHILD. 

Whether  former  liable  for  the  torts  of  the  latter. 

A  father  is  not  liable  for  the  torts  of  his  children,  committed  with- 
out his  knowledge  or  consent,  and  not  in  the  course  of  his  employ. 
Wilson  V.  Garrard,  51. 

PARTIES. 

In  chancery. 

1.  The  bonds  of  a  county,  issued  upon  a  subscription  of  the  county 
to  the  stock  of  a  railroad  company,  were  placed  by  the  county  authori- 
ties in  the  hands  of  a  custodian,  to  be  delivered  to  the  company  on 
certain  conditions.  The  company  having  incurred  a  debt  on  account 
of  work  done  on  the  road,  gave  to  their  creditor  an  order  on  the 
custodian  of  tUe  bonds  for  a  sufficient  amount  of  them  to  satisfy  the 
claim,  and  that  order  was  assigned  to  a  third  person.  Another  com- 
pany succeeded  to  the  rights  and  franchises  of  the  original  company : 
Meld,  in  a  suit  by  such  holder  of  the  order  given  for  the  bonds  by  the 
original  railroad  company,  to  compel  the  delivery  of  them  by  the 
custodian,  such  original  company,  having  ceased  to  exist  and  all  its 
riglits  and  franchises  vested  in  its  successor,  is  not  a  necessary  party 
to  the  bill.     Thomas  v.  County  of  Morgan  et  al.  479. 

Maxinq  new  parties  in  chancery. 

2.  Necessity  of  amending  biU.  A,  being  the  equitable  owner  of  the 
first  of  two  promissory  notes  secured  by  a  mortgage,  filed  a  bill  to 
procure  a  sale  of  the  mortgaged  premises,  making  B  a  defendant,  and 
alleging  that  the  second  note  had  been  assigned  to  him;  that  he  had 
obtained  judgment  on  it,  and  sold  and  bid  in  the  mortgaged  premises 
under  his  judgment.    B  answered,  setting  up  that  in  doing  this  he 
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was  acting  merely  as  agent  for  C,  to  whom  the  note,  judgment  and 
certificate  of  purchase  belonged  and  had  been  assigned:  Held,  the 
interest  of  C  in  the  subject  matter  of  the  litigation  being  tlius  dis- 
closed, the  complainant  should  have  amended  his  bill  and  made  him  a 
parly;  and  to  proceed  to  final  decree  witliout  giving  him  au  opportu- 
nity to  protect  his  interests,  was  error,  for  which  the  decree  should  be 
reversed.    Lietze  v.  Clabaugh  et  al.  136. 

3.  On  motion.  In  a  suit  in  chancery  for  the  assignment  of  dower, 
and  for  partition,  the  court  made  an  allowance  for  attorney's  fees— 
the  allowance  not  being  made  as  costs  taxed  in  the  cause,  as  contem- 
plated by  the  statute,  but  the  solicitors,  in  whose  favor  it  was  made, 
being  introduced  as  new  parties  into  the  record,  upon  mere  motion, 
and  the  sum  allowed  to  them  by  name,  the  order,  if  allowed  to  stand, 
would  entitle  them  to  execution  in  their  favor,  and  was,  in  that 
respect,  irregular.    Lilly  et  al.  v.  Shaw  et  al.  72. 

Covenant  against  incumbrances. 

4  May  be  sued  vpon  by  a  remote  grantee.  See  COVENANTS  FOR 
TITLE,  1. 

PARTITION. 

Op  the  lands  op  infants. 

1.  A  court  of  chancery  the  guardian  of  infants.  The  right  of  par- 
tition of  lauds  among  several  owners,  and  the  consequent  sale,  if  not 
susceptible  of  division,  is  not  absolute  in  all  cases.  Harimann  et  al.  v. 
JIartmann,  103. 

2.  So,  upon  bill  filed  for  partition  by  a  guardian,  in  the  names  of 
his  wards,  who  were  the  owners  of  the  fee,  their  father,  who  was 
made  defendant,  being  tenant  by  the  curtesy  and  consenting  to  the 
relief  sought,  it  appeared  the  land  was  worth  $80  per  acre,  was  un- 
derlaid with  coal,  and,  from  its  favorable  location,  likely  to  increase  ia 
value,  and  worth  $3  per  acre  rent.  The  land  not  being  susceptible 
of  division,  would  have  to  be  sold,  and  no  reason  was  shown  why  a 
partition  should  be  had:  Held,  though  the  laud  was  then  less  pro- 
ductive thau  the  proceeds  of  a  sale  in  money,  yet  it  was  a  safer 
investment  for  the  infant  owners  thau  money  loaned,  and,  under  the 
circumstances,  their  interests  would  be  best  subserved  by  refusing  to 
permit  a  sale,  which  a  court  of  chancery,  in  the  exercise  of  its  general 
supervision  over  the  rights  and  interests  of  infants,  ought  to  do. 
Ibid.  103. 

8.    Jn  view  of  tJie  rule  of  distribution,  under  the  life  tables.    Another 

objection  to  the  relief  sought  in  this  case,  was,  that  in  distributing  the 

proceeds  of  a  sale  according  to  the  tables  of  mortality,  which  would 

alTurd  the  rule  of  distribution,  the  tenant  by  the  curtesy,  who  was 

39— 59th  III. 
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forty-one  years  of  age,  would  take  67  52-100  per  cent  of  the  proceeds, 
and  the  children  32  48f-100  per  cent.      Tliis  would  give  the    fatlier 
too  much  as  against  the  children.     Hartmann  et  al.  v.  Ilartmann,  103. 
Op  a  PAnoL  partition. 

4  A  parol  partition  of  land  among  several  tenants  in  common,  to 
be  valid,  must  be  followed  up  by  a  several  possession.  Vaseyy.  Board 
of  Trustees,  etc.  188. 

5.  Presumption.  Exclusive  possession  by  one,  of  a  particular  part 
of  the  estate,  accompanied  by  a  denial  of  the  co-tenant's  right  to  such 
part,  may  create  a  legal  presumption  of  partition.     Ibid.  188. 

Interests  of  parties  must  be  declared. 

6.  Before  order  of  sale.  In  a  suit  for  partition  it  is  an  essential 
requirement  of  the  statute,  that,  preceding  the  order  of  sale,  the  court 
shall  declare  the  interests  of  the  parties,  order  a  partition  of  the  premi- 
ses, and  appoint  commissioners  to  make  the  division.  Denning  et  al. 
V.  Clark,  218. 

7.  Such  preliminary  orders,  to  the  order  of  sale,  can  not  be  made 
after  the  sale  has  taken  place,  so  as  to  support  it.    Ibid.  218. 

PASSENGERS. 
Carrying  passengers  beyond  their  station.    See  RAILROADS,  1. 
Passenger  leaving  a  train  while  in  motion.    Same  title,  2,  3. 
On  railroad  freight  trains.     Same  title,  4,  5,  6. 

PAYMENT. 

What  constitutes  a  payment. 

1.  In  case  of  an  offer  to  sell  land,  icith  an  option  on  the  part  of  the 
buyer.    See  CONTRACTS,  1. 

Check  not  drawn  against  funds. 

2.  A  check  not  drawn  against  funds,  is  not  payment;  it  is  received 
but  as  a  means  of  payment.     Matliews  et  al.  v.  Cowan  et  al.  341. 

Op  pinks,  forfeitures  and  penalties. 

3.  Right  of  State's  attorney  to  control  their  collection,  under  act  of 
1865.     See  STATE'S  ATTORNEYS,  1,  2. 

Payment  to  a  third  person. 

4.  Evidence  in  respect  thereto — burden  of  proof.  See  EVIDENCE, 
16. 

PENALTY. 
Proceeding  to  collect. 

Whether  civil  or  criminal.     See  ACTIONS,  2,  3. 

PLACITA.    See  CONVENING  ORDER,  1. 
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Of  the  DECIiAKATIOW. 

1.  On  a  penal  bond.  In  actions  brought  on  penal  bonds,  condi- 
tioned for  tlie  performance  of  covenants,  tlie  statute  requires  the 
obligee  to  assign  breaches;  and  thougli  tiie  action  be  debt,  j'et,  la 
respect  to  the  assignment  of  breaches,  it  is  assimilated  to  the  action  of 
covenant,  and  governed  by  the  same  rules.  Each  assignment  of 
breaches  is  regarded  as  a  declaration,  and  to  be  pleaded  to  as  such. 
Sdfford  V.  Miller  et  al.  205. 

2.  In  an  action  upon  a  covenant  to  tico,  jointly — of  an  assignment  of 
a  breach  for  damages  to  one.  In  an  action  by  two  obligees,  upon  a 
bond  for  the  performance  of  covenants  wherein  the  legal  interest  of 
the  obligees  is  joint,  a  count,  or  assignment  of  breaches,  for  particular 
damages  resulting  to  one  of  the  plaintiffs  individually,  is  bad  in  sub- 
stance.   Ibid.  305. 

3.  So,  where  an  injunction  bond  recited  that  the  principal  obligor 
had  obtained  an  injunction  restraining  A  and  B  from  the  further 
^prosecution  of  certain  suits  at  law,  commenced  respectively  by  the 
said  A  and  B,  and  conditioned  "that  if  the  obligor  shall  pay,  or  cause 
to  be  paid,  to  the  said  A  and  B  all  such  damages  as  they  jnay  sustain 
by  reason  of  the  issuing  of  said  injunction,  and  also  such  costs  and 
damages  as  may  be  awarded  against  the  said  obligor  by  the  court  in 
case  the  said  injunction  herein  shall  be  dissolved,  then,"  etc.,  it  was 
held,  in  an  action  on  the  bond  by  A  and  B,  the  bill  having  been  dis- 
missed, that  a  breach  in  the  declaration,  claiming  damages  resulting 
to  one  of  the  plaintiffs  alone,  by  reason  of  being  deprived,  by  means 
of  the  injunction,  of  the  possession  and  the  enjoyment  of  the  rents  and 
profits  of  certains  premises  owned  by  him,  was  bad  on  demurrer,  be- 
cause it  sought  to  recover  for  a  separate  injury  to  one,  upon  a  cov- 
enant to  him  and  another  jointly.    Ibid.  205.  » 

MiSJOINDEK  OP  COUNTS. 

4.  In  an  action  upon  a  covenant  to  two  jointly,  where  some  of  the 
assignments  of  breaches  are  for  damages  resulting  to  both  plaintiffs,— 
one  for  damages  sustained  by  one  plaintiff,  and  another  for  damages 
sustained  by  the  other,  as  to  which  his  co-plaintiff  has  no  interest, 
there  is  a  misjoinder  of  counts.     Ibid.  205. 

Descbiption  op  makers  op  note. 

5.  Wliether  as  partners.  In  an  action  on  a  promissory  note,  the 
plaintiff,  in  the  commencement  of  his  declaration,  complained  of  A  B 
#nd  C  D,  partners,  etc.,  defendants,  in  a  plea,  etc.,  and  then  alleged 
that  the  defendants  made  their  certain  promissory  note  in  writing,  by 
which  said  note  said  defendants,  by  the  name,  style  and  description 
of  A  B,  promised  to  pay,  etc.:  Held,  the  word  "partners"  in  the  com* 
luejQcement  of  tlie  count  was  merely  descriptive  of  the  persons,  and 
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had  nothing  to  do  with  the  character  in  which  the  defendants  execu- 
ted the  note,  and  lience,  to  such  a  count,  a  plea  denying  the  partner- 
ship would  present  an  immaterial  issue,  and  a  plea  denying  tlie  exe- 
cution of  tiie  note,  verified,  was  a  complete  answer  to  the  declaration. 
Karch  V.  Emerick,  184. 

Of  declaring  specially. 

6.  Or  whether  the  plaintiff  may  recover  under  the  common  counts.  See 
PLEADING  AND  EVIDENCE,  10  to  13. 

Pleas. 

7.  Special  plea  amounting  to  general  issue.  To  a  declaration  in  an 
action  on  a  promissory  note  against  two  defendants,  alleging  that  the 
defendants  executed  and  delivered  the  note  to  the  plaintiflf,  a  plea  of 
one  of  the  defendants,  in  form  special,  averring  that  the  considera- 
tion for  the  note  was  received  by  his  co-defendant,  and  was  the  indi- 
vidual debt  of  such  co-defendant,  and  denying  his  joint  liabilil)',  is 
bad  on  a  special  demurrer,  that  it  amounts  only  to  the  general  i^sue. 
Karch  v.  Emerick,  184. 

8.  Of  a  plea  purporting  to  answer  the  whole  declaration,  but  does  not. 
In  an  action  of  replevin,  in  which  the  declaration  contained  a  count 
for  the  taking,  and  also  one  for  detaining,  the  property,  a  special  plea 
purported  to  answer  the  entire  cause  of  action, — it  avowed  the  taking 
of  the  property  under  an  execution,  and  averred  that  it  was  the  prop- 
erty of  the  execution  debtor,  and  not  of  the  plaintiflF.  This  was  re- 
garded as  presenting  a  complete  bar  to  the  cause  of  action,  and  the 
plea  was  not  obnoxious  to  the  objection  that  it  professed  in  the  com- 
mencement to  answer  the  whole  declaration,  and  only  answered  the 
first  count,  for  the  taking.     Lammers  v.  Meyer,  214. 

9.  Traversing  conclusion  of  law.  A  plea  is  bad  which  is  a  traverse 
of  a  mere  conclusion  of  law.     Safford  v.  Miller  et  al.  205. 

10.  Of  a  plea  of  justification  in  replevin.  In  an  action  of  replevin, 
a  plea  of  justification,  that  the  defendant  took  the  property  by  virtue 
of  an  execution  directed  to  liim  as  slieriff,  averred  "that  at  the  time 
when,  etc.,  to  wit,  on  the  23d  day  of  August,  1870,  he  was  siierilf,"  etc., 
"and  on  tlie  24tli  of  May,  1870,  at  said  county,  an  execution  came  into 
his  liands,  as  such  sheriff",  issued  by  the  clerk,"  etc.,  "dated  the  24th 
day  of  May,  1870,  on  a  judgment  in  said  court,  rendered  on  the  14th 
day  of  April,  1870,"  "wliich  said  judgment  was  then  and  there  in  full 
force  and  eflVct,"  "directed  to  this  defendant,  as  such  sheriff",  to  exe- 
cute, and  that  by  virtue  of  said  execution  this  defendant,  as  such 
sheriff",  did,  on  tlie  22d  day  of  August,  1870,  and  in  the  lifetime  of  said 
execution,  take  said  goods,"  etc.  On  objection  that  the  plea  did  not 
show  the  execution  was  in  full  force  at  the  time  of  the  levy,  it  waB 
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held,  according  to  a  reasonable  constrnction  the  plea  showed  that  the 
judgment,  and  of  course  tlie  execution  issued  thereon,  were  in  full 
force  and  unsatisfied  on  the  24th  day  of  Maj',  1870,  and  tliat  the  levy 
was  in  the  lifetime  of  the  execution.  This  was  equivalent  to  an  aver- 
ment that  tlie  execution  was  in  full  force  at  the  time  of  the  levy.  Lam- 
mers  v.  Meyer,  214. 

11.  In  sucii  a  plea,  no  allegation  was  necessary  as  to  the  date  of 
the  judgment,  and  it  miglit  be  rejected  as  surplusage,  and  need  not  be 
proved.  Its  rejection  would  not  alter  the  general  sense  or  eifect  of 
the  plea.     Ibid.  214. 

Plea  unanswered. 

12.  Trial  without  an  issue.  Where  a  case  stands  merely  upon  a 
plea  of  confession  and  avoidance,  which  constitutes  a  good  bar  to  tiie 
action,  a  verdict  and  judgment  in  favor  of  the  plainiifl",  resulting  from 
atrial  while  such  plea  remains  unanswered,  will  be  erroneous,  there 
being  no  issue  to  be  tried.     Lindsay  v.  Stout,  491. 

Demuurer. 

13.  Carried  back  to  former  pleading.  It  is  a  general  rule  that,  upon 
demurrer,  the  court  should,  notwithstanding  the  defect  of  the  plead- 
ing demurred  to,  give  judgment  against  the  parly  whose  pleading  was 
first  defective  in  substance.    Safford  v.  Miller  et  al.  205. 

Certainty  in  pleading. 

14.  A  plea  is  not  objectionable  on  account  of  obscurity  or  ambigu- 
ity, if  it  be  certain  to  a  common  intent.  It  need  only  be  clear  enough 
according  to  reasonable  intendment  and  construction.  'J'iie  rule  is, 
that  the  natural  sense  must  prevail.    Lammers  v.  Meyer,  214. 

Op  the  words  "theke"  and  "said." 

15.  Words  of  reference,  as  "there"  and  "said,"  even  in  an  indict- 
ment, will  not  be  referred  to  the  last  antecedent,  if  the  sense  requires 
that  they  should  be  referred  to  some  prior  antecedent.    Ibid.  214 

Waiver  of  plea  in  abatement. 

16.  By  pleading  in  bar.     See  ABATEMENT,  1. 

PLEADING  AND  EVIDENCE. 
Allegations  and  puoofs. 

1.  Of  the  theory  upon  which  a  bill  is  Jramed.  Every  fact  essential  to 
the  plaintiff's  title  to  niaintain  a  bill  and  obtain  tlie  relief  songlit,  must 
be  stated  in  the  bill,  oliierwise  the  defect  vvijl  be  fatal;  for  no  facts  are 
properly  in  issue  unless  cliarged  in  liie  bill,  and  of  course  no  proof 
can  be  generally  offered  of  facts  not  in  tiie  bill,  nor  can  relief  begranted 
for  matters  not  charged,  altiiough  they  may  be  apparent  from  other 
parts  of  the  pleadings  and  evidence,  for  llie  court  pronounces  its  de- 
cree secundum  allegata  et  probata.    Helm  v.  Cantrell  et  al.  524. 
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2.  So,  where  one  of  two  partners  executed  a  promissory  note  in 
the  name  of  tlie  firm,  after  the  partnership  was  dissolved,  for  a  pre- 
existing debt  of  tiie  firm,  but  which  had  become  barred  by  limitation, 
the  other  partner  having  no  knowledge  of  the  giving  of  the  note  at 
the  time,  upon  bill  filed  by  a  subsequent  holder,  against  the  widow  and 
heirs  of  the  partner  who  did  not  participate  in  the  making  of  the  note, 
to  subject  real  estate  held  by  them  to  its  payment,  it  was  alleged  that 
the  note  was  made  by  the  two  members  of  the  firm  as  partners,  under 
the  name  and  style  of  their  firm.  It  was  held,  that  under  such  an  alle- 
gation it  was  not  competent  to  prove  that,  although  the  deceased  part- 
ner was  not  a  partner  at  the  time  the  note  was  given,  yet  he  liad  sub- 
sequently ratified  the  act  as  shown  b}'  his  admissions  To  have  ren- 
dered such  admissions  competent  evidence,  the  bill  should  have  dis» 
closed  the  fact  that  they  would  be  relied  upon.  Helm  v  Cantrell  et  ai. 
524. 

3.  As  to  tlie  binding  effect  of  a  judgment.  And  where  the  note  in 
such  case  had  been  allowed  by  the  county  court,  in  a  proceeding  to 
which  the  administrator  of  the  deceased  partner  was  alone  a  party  de- 
fendant, and  the  judgment  thus  obtained  was  treated  in  the  bill  as  only 
prima  facie  evidence,  it  was  held  the  complainant  could  not,  upon  the 
hearing,  insist  that  it  was  conclusive  upon  the  widow  because  she  de- 
rived title  to  the  land  in  controversy  from  the  intestate,  but  must  abide 
by  the  case  made  in  his  bill.     Ibid.  524. 

4.  As  to  the  purpose  for  which  a  mortgage  was  given.  The  allegation 
In  a  bill  to  foreclose  a  mortgage,  that  the  mortgage  was  given  to  secure 
a  certain  note  which  appeared  to  be  signed  by  several  makers,  was  held 
to  be  substantially  true,  although  the  note  was  signed  by  one  of  the 
makers  after  the  mortgage  was  given.  It  was  the  same  note,  except 
there  was  an  additional  security.     Vasey  v.  Board  of  Trustees,  etc.  188. 

6.  Description  of  note  sued  on.  In  an  action  on  a  promissory  note 
which  recited  that  it  was  "given  for  a  right  to  clarify  cider,  ale,  etc.," 
but  the  pleader,  in  declaring  on  the  note  according  to  its  legal  effect, 
omitted  any  such  description,  but  otherwise  described  it  correctly,  it 
was  lidd,  there  was  no  variance  between  the  note  and  the  declaration. 
It  was  not  necessary  that  the  declaration  should  set  forth  the  particu- 
lar consideration  for  which  the  note  was  given,  although  mentioned  in 
the  note.     Oaddy  v.  McCleave,  182. 

6.  As  to  tlie  time  a  note  becomes  due.  In  an  action  on  a  promissory 
note,  the  declaration  described  the  note  as  paj'able  "tn  twelve  months 
after  date,"  while  the  one  offered  in  evidence  was  payable  "  twelve 
months  after  date:"  Held,  there  was  no  variance^lie  legal  efl'ect  be- 
ing the  same,  as  neither  would  become  due  until  the  expiration  of 
twelve  mouths.     Tipton  et  al.  v.  Utley,  25. 
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7.  It  has  been  held  that,  where  a  note  was  decland  on  as  payable 
*'  oil  or  before''^  a  certain  day,  and  the  one  offered  in  evidence  was  pay- 
able "  on  "  that  date,  there  was  no  variance.     Tipton  et  al.  V.  Utley,  25. 

8.  Qu<B7-e — whetlier  a  note  payable  in  twelve  mouths  after  date 
could  be  legally  discharged  by  the  maker  before  the  expiration  of  the 
time  the  note  has  to  run.     Ibid.  25. 

9.  In  an  action  upon  a  policy  of  life  insurance,  the  introduction  of 
the  policy,  and  receipts  for  the  annual  premiums  required  by  its  terms 
to  be  paid,  and  proof  of  the  death  of  tlie  party  whose  life  is  insured, 
will  make  a  prima  facie  case  in  favor  of  tlie  plaintiff.  He  is  not  bound 
to  set  out  tiie  application  and  prove  its  truth.  Mutual  Benefit  Life  Ins, 
Co.  V.  Robertson,  123. 

Recoveuy  on  the  common  counts. 

10.  Or  on  special  count.  In  an  action  under  the  common  counts  to 
recover  for  work  done  by  the  plaintiff  for  the  defendant,  it  appeared 
there  was  a  special  contract  in  writing  for  the  performance  of  the 
work,  and  the  work  had  been  only  partially  completed.  There  was 
no  abandonment  of  tiie  contract  by  mutual  consent,  and  no  rescission 
thereof  by  any  act  of  the  defendant:  Jleld,  the  rigiits  of  the  plaintiff 
should  be  determined  by  the  contract  alone, — he  could  not  recover, 
under  the  common  counts,  the  price  of  the  work  already  performed. 
P7ielps  V.  Ilubbard,  79. 

11.  Nor  did  the  mere  fact,  that  the  parties  had  had  an  accounting, 
showing  the  amount  due  the  plaintiff,  and  the  expression  of  an  inten- 
tion on  the  part  of  the  defendant  to  send  him  some  money,  have  the 
effect  to  authorize  a  recovery  of  that  amount  in  such  an  action.  Ibid. 
79. 

13,  A,  being  indebted  to  B,  executed  to  him  a  promissory  note  fbr 
a  sum  larger  tlian  the  indebtedness,  and  secured  the  same  by  a  chattel 
mortgage  on  propertj'  fully  worth  the  amount  of  the  note.  For  the 
excess  of  the  sum  secured  by  the  mortgage  over  the  actual  indebted- 
ness A  was  to  receive  from  B  certain  lumber,  but  which  he  never  re- 
ceived. A  afterwards  became  indebted  to  C,  but  being  in  embarrassed 
circumstances  could  not  pay  him,  all  his  property  being  covered  by 
the  mortgage,  which  B  had  proceeded,  or  was  about  to  proceed  to  fore- 
close. The  three  parties  met  together,  and  to  satisfy  tiie  claim  of  C, 
an  arrangement  was  made  by  which  the  demand  A  had  on  B  for  the 
difference  between  his  actual  indebtedness  and  tliat  expressed  in  the 
mortgage,  was  compromised  at  the  sum  A  owed  C,  B  agreeing  to  pay 
the  same  to  C:  Held,  B^s  promise  in  that  regard  was  not  williin  tlie 
statute  of  frauds,  and  C  was  entitled  to  recover  on  tlie  same,  under  the 
common  counts  in  assumpsit.  The  promise  of  B  being  regarded  as  an 
original  undertaking  to  pay  his  own  debt,  to  C,  it  was  unnecessary  to 
declare  specially.    Runde  v.  Bunde,  98. 
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13.  Where  the  terms  of  a  letter  of  credit  are  exceeded.  A  bank  gave  a 
letter  of  credit  to  a  person,  guaranteeing  the  payment  of  drafts  which 
might  be  drawn  bj'  Hie  latter  on  a  firm  named  in  the  letter,  to  the 
amount  of  $14,000,  the  letter  providing  that  indorsements  might  be 
made  tliereon.  The  person  to  whom  the  letter  was  given,  made  a  draft 
for  $6000,  wiiicli  was  endorsed  on  the  letter.  He  then  drew  for  $2000, 
whicii'  was  also  endorsed  on  tlie  letter.  Tliis  draft  was  forwarded  for 
collection  to  the  bank  giving  the  guaranty,  which  was  advised  by 
letter  that  it  was  drawu  under  tiie  letter  of  guaranty.  The  liolder 
of  the  letter  then  made  a  draft  for  $4000,  which  was  not  endorsed  on 
the  letter,  nor,  in  sending  the  bill  for  collection  to  the  same  part}'  as 
before,  was  any  reference  made  to  the  letter  of  guaranty;  but  the 
draft  was  paid  by  tlie  drawees.  He  then  drew  for  $6000,  the  draft  pur- 
porting on  its  face  to  be  drawn  against  the  letter  of  credit,  which  was 
returned  to  the  bank  which  gave  it,  with  this  draft,  for  collection. 
This  last  draft  was  protested.  All  the  drafts  except  the  first  were 
drawu  iu  favor  of  the  same  party.  lu  a  suit  by  the  latter  upon  the 
guaranty,  to  recover  the  amount  of  the  draft  for  $6000,  which  was 
protested,  it  was  Jidd,  the  defendant  was  not  liable,  because,  ou  the 
payment  of  the  previous  drafts,  amounting  to  $12,000,  it  was  exoner- 
ated from  liability  on  its  guaranty,  except  to  the  extent  of  $2000,  the 
residue  of  the  amount  guaranteed.  Nor,  iu  such  case,  could  the  plain- 
tiff recover,  ou  the  common  counts,  even  to  the  extent  of  $2000,  the 
residue  of  the  amount  named  in  the  letter  of  credit.  The  defendant's 
liability  arose  only  from  the  guaranty,  and  that  should  have  been  de- 
clared upon  specially.  Omahci  National  Bank  v.  First  National  Bank 
of  St.  Paxil,  428. 

Count  on  an  account  stated. 

14.  What  will  support  it — waiver  of  laches  of  holder  of  bill  of  exchange. 
After  a  bill  of  exchange  had  been  refused  payment  by  the  drawee,  in 
an  interview  between  the  holder  and  the  drawer,  the  latter  admitted 
the  claim  to  be  just,  and  tlie  amount  due  on  the  bill  was  computed  and 
agreed  to  by  the  drawer,  and  he  promised  to  pay  it  bj'  a  day  named, 
or  send  the  holder  a  note  for  it.  It  was  held  that  evidence  of  these 
facts  would  justify  a  recovery  under  a  count  on  an  account  stated,  and 
that  it  amounted  to  a  waiver  of  any  laches  with  regard  to  the  bill,  had 
there  been  any.     Smith  &  McCord  v.  Curlee,  221. 

Plea  denying  execution  of  instkument. 

15.  AdmiHsibility  of  evidence  vnder,  wlien  not  verified  by  affidavit. 
Under  a  plea  denying  the  execution  of  the  note  sued  on,  but  not  veri- 
fied by  affidavit,  liie  defendant  will  not  be  permitted,  ou  the  trial,  to 
deny  his  execution  of  the  note.     Oaddy  v.  McCleave,  183. 
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PLEADING  AND  EVIDENCE.     Continued. 
Assignment  of  promissoiiy  note. 

16.  Under  wluit  state  of  pleading  proof  of  the  assignment  is  necessary. 
See  ASSIGNMENT,  1,  2,  3. 

POSSESSION. 
Notice  by  possession. 

To  subsequent  purchasers.    See  NOTICE,  1. 

PRACTICE. 
When  the  specific  objection  should  be  made. 

1.  In  regard  to  the  acknowledgment  of  a  sheriff's  deed.  Where  a 
sheriff's  deed  was  read  in  evidence,  and  ouly  a  general  objecliou  was 
interposed  at  the  time,  tlie  objecliou  can  uot  be  urged  for  the  first 
time  ou  error  that  the  deed  was  uot  acknowledged  before  a  proper 
oflQcer.  Had  that  objecliou  beeu  made  ou  the  triiil,  it  could  have  been 
obviated  by  proving  the  signature  of  the  slieriff.  Osgood  v.  Black' 
mare,  261. 

Time  of  taking  certain  objections. 

2.  lu  a  bill  to  foreclose  a  mortgage,  it  was  alleged  the  mortgage 
was  given  to  secure  a  certain  promissory  note  which  appeared  to  be 
signed  by  four  persons,  when,  in  fact,  one  of  the  makers  signed  the 
note  after  the  mortgage  Avas  giveu  :  Held,  even  if  there  was  uo  alle- 
gation to  meet  the  changed  character  of  the  uote,  the  objection  came 
too  late  when  made  for  tl»e  first  time  in  the  appellate  court;  it  should 
have  beeu  made  in  the  court  below,  so  that,  if  necessary,  the  bill 
could  have  been  amended.     Vasey  v.  Board  of  Trustees,  etc.  188. 

3.  In  regard  to  the  action  of  a  master  in  chancery  on  a  reference  in  a 
matter  of  accounting,  when  the  objection  should  be  made.  See  CHANCERY, 
13,  14,  15. 

Plea  unanswered. 

4     Trial  without  an  issue.     See  PLEADING,  12. 

Admission  of  evidence  without  objection. 

5.     Whether  conclusive  as  to  its  legal  effect.   See  EVIDENCE,  14 

PRACTICE  IN  THE  SUPREME  COURT. 

Decorum  in  argument. 

1.  Indecorous  language  towards  the  Judge  below.  Where  counsel 
employ,  in  their  printed  arguments  in  tiiis  court,  improper  and  inde- 
corous language  respecting  the  judge  below,  such  arguiuenls  will  be 
stricken  from  the  files,  and  such  other  action  taken  as  will  protect  the 
circuit  judges  from  like  aspersious.  Mutual  Benefit  Life  Ins.  Co.  r. 
,      Bobertson,  123. 
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PRESUMPTIONS. 

Confession  of  judgment. 

1.  As  to  sufficient  proof  on  confession  of  judgment  under  warrant  of 
attorney.    See  JUDGMENTS,  1. 

Jurisdiction. 

2.  As  to  jurisdiction  of  superior  and  inferior  courts.  See  JURI&' 
DICTION,  1. 

Partition. 

3.  Presumption  of  a  partition,  as  between  tenants  in  common.  See 
PARTITION,  5. 

Filling  blanks  in  an  instrument. 

4    Presumption  as  to  authority  so  to  do.     See  CONTRACTS,  8. 

PRINCIPAL  AND  AGENT.    See  AGENCY. 

PROCESS. 

Married  women. 

1.  Whether  service  upon  the  husband  sufficient.  The  common  law 
rule,  that  service  of  summons,  against  husband  and  wife,  ou  the  hus- 
band alone,  is  good  against  both,  is  so  far  changed  by  the  legislation 
in  this  State  iu  respect  to  tlie  riglit  of  property  of  married  women, 
that  wlieuever  it  is  sought  by  a  judicial  proceeding  to  affect  tlie  rights 
of  property  of  a  married  woman,  she  must  be  served  with  process. 
Piggot  et  ux.  v.  Snell,  106. 

2.  And  even  at  common  law,  it  has  been  held  necessary,  where  the 
plaintiff  is  seeking  relief  out  of  the  separate  estate  of  the  wife,  that 
the  wife  should  be  served.     Ibid.  106. 

3.  So,  iu  a  suit  iu  chancery  against  husband  and  wife,  to  foreclose  a 
mortgage  executed  by  both,  and  there  was  service  upon  the  luisband 
alone,  it  was  held  to  be  erroneous  to  decree  a  foreclosure  agaiusl  both 
the  defendants,  altliough  it  did  not  appear  what  was  the  nature  of  the 
wife's  interest  in  the  mortgaged  premises.    Ibid.  106. 

Sending  process  to  foreign  county. 

4  Against  a  sole  defendant.  Tlie  language  of  the  act  of  1861,  au- 
thorizing process  to  be  sent  against  a  sole  defendant  into  a  county 
other  than  that  iu  which  the  suit  is  brought,  when  the  action  is  upon 
a  contract  that  has  been  made  iu  the  county  in  which  the  actiou  is 
brought,  and  the  plaintiff  is  a  resident  of  such  county,  precludes,  by 
necessary  implication,  the  sending  of  process  to  a  foreign  county 
against  a  sole  defendant  iu  auy  action  not  brought  upon  a  contract. 
Wirtz  V.  Henry  et  al.  109. 

6.  So,  to  an  action  on  the  case  brought  to  recover  damages  fot  al- 
leged fraud  and  deceit  practiced  by  the  defendant  in  making  a  con- 
tract, and  not  for  a  violation  of  any  of  its  terms,  or  to  assert  a  right 
based  upon  the  contract,  it  was  Md,  the  act  did  not  apply.    Ibid.  109. 
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PROCESS.     Continued. 

SeUVJCE  after  return  DAT. 

6.  Effect  tliereof.  Service  of  a  summons  after  the  return  day  there- 
of, is  iusufflcieiit  to  give  the  court  jurisdiction  of  the  person  of  the  de- 
fendant— is  a  nullity.    Draper  v.  Draper,  119. 

Return  of  service,  in  chancery. 

7.  Its  requisites.  Tlie  return  of  service  upon  a  chancery  summons 
was  as  follows:  "I  have  served  the  within  writ  upon  tlie  within 
named  Susan  J.  Piggott,  bj'  leaving  a  true  copy  of  the  same  with 
James  A.  Piggott,  a  white  person  of  the  famil)',  above  the  age  of 
ten  years,  and  informing  the  said  James  A.  Piggott  of  the  contents 
thereof,  tliis  17th  day  of  Februarj',  A.  D.  1869:"  Ueld,  the  return 
was  defective  in  not  stating  tliat  liie  copy  was  left  at  the  usual  place 
of  abode  of  the  defendant,  and  for  that  reason  was  iusufflcieiit  to  con- 
fer jurisdiction  of  her  person.  Where  the  service  is  by  copy,  the  re- 
turn must  show  a  strict  compliance  with  the  statute.  Piggott  et  ux.  v. 
Snell,  106. 

Officeu's  return. 

8.  Its  effect.  The  return  of  a  sheriff  on  an  execution  under  which 
he  had  made  a  sale  of  propert}',  even  if  it  showed  a  defective  notice 
of  the  sale,  could  not  affect  the  rights  of  the  purchaser.  The  statute 
has  not  made  such  return  evidence  of  any  fact,  nor  is  it  a  link  in  the 
chain  of  title,  and  neither  immediate  nor  remote  purchasers  can  be 
affected  by  it.     Osgood  v.  Blackmore,  261. 

Contradicting  return  of  offjcer. 

9.  Wlien  allowable.     See  DEFAULT,  2. 

Execution. 

10.  Who  may  control  tlie  action  of  an  officer  under  an  eaxcution.  See 
EXECUTION,  1. 

Court  of  common  pleas  of  Sparta. 

11.  To  whom  process  issued  therefrom  tJiould  be  directed,  and  of  the 
venue  of  a  writ.  See  SPAUTA,  COURT  OF  COMMON  PLEAS 
OF. 

PROMISSORY  NOTE. 
Of  the  time  op  its  maturiit. 

Construction  of  a  note  in  that  regard.  See  PLEADING  AND  EV- 
IDENCE, 6,  7,  8. 

PROTEST. 
As  to  inland  bills  of  exchange. 

Protest  not  necessary.     SmUJi  &  McCord  v.  Curlee,  221. 

PUBLICATION  OF  NOTICE.    See  NOTICE,  2. 
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PUUCHASERS. 

PCTRCIIASEn   PENDENTE   LITE. 

1.  Will  hold  ill  subservience  to  the  rights  of  the  parties  as  finally 
determined  in  the  pending  litigation.    Alwood  v.  Mansfield  et  al.  496. 

Subsequent  purchaser  under  a  decree. 

2.  Of  Ids  riglds  as  against  a  prior  unrecorded  deed  from  the  parties  to 
tlie  decree.  A  decree  in  chancery  authorized  the  sale  and  conveyance 
of  "all  the  interest"  of  the  parties  in  the  suit,  in  and  to  certain  land 
therein  described,  and  the  land  was  sold  under  that  decree.  The  bill 
alleged  tliat  tlie  parties,  complainant  and  defendant,  were  the  owners 
of  the  land,  and  that  it  had  never  been  disposed  of  or  conveyed  by 
them.  Tlie  decree  found  that  allegation  to  be  true.  In  fact,  however, 
the  parties  had  previously  conveyed  the  land  bj'  deed,  but  which  was 
not  recorded  at  the  time  of  tlie  sale  under  the  decree.  It  was  held,  in 
view  of  the  allegations  in  the  bill  in  respect  to  the  title,  the  finding  of 
the  court  thereon  and  the  absence.of  the  prior  deed  from  tiie  record, 
the  words  "all  the  interest,"  fcmnd  in  the  decree  and  in  the  deed  made 
under  it,  should  not  be  construed  as  a  limitation  of  the  estate  conveyed, 
so  as  to  give  any  effect  to  the  prior  unrecorded  deed  as  against  the  pur- 
chaser under  the  decree.     Ilarpham  et  al.  v.  Little,  509. 

3.  Such  a  conveyance  as  tiiat  made  under  the  decree  is  unlike  a 
deed  of  release  and  quit  claim,  by  which  the  grantor  only  undertakes 
to  convey  the  interest  he  has,  but  it  passes  the  entire  title,  without  re- 
gard to  a  prior  unrecorded  deed  from  the  same  parties.     Ibid.  509. 

Sale  op  municipal  bonds. 

4.  To  lohom  allowable.  The  sale  of  its  bonds  by  a  municipal  corpor- 
ation to  tiie  members  of  its  council,  is  void,  irrespective  of  the  prin- 
ciples of  equity  as  applied  to  persons  acting  in  a  fiduciary  en pacity, 
and  independent  of  the  fact  that  it  was  a  part  of  a  scheme  to  pervert 
tiie  i)roperly  of  tlie  corporation  from  its  legitimate  municipal  pur- 
poses to  private  ends.  Such  a  sale  is  void,  on  the  ground  that  no  man 
can  contract  with  himself  If  a  board  of  trustees  were  to  convey  the 
corporate  properly  to  tlieinselves,  the  sale  would  be  void,  wiliiout  ref- 
erence to  its  fairness  or  its  benetit  to  tiie  corporation.  So,  if  such  a 
sale  is  made  to  one  of  their  members,  he  being  one  of  the  parties  con- 
tracting with  himself     Sherlock  et  al.  v.  VilUtge  of  Winnetka  et  al.  389. 

5.  Nor  does  it  change  the  transaction,  where  a  portion  of  the  trus- 
tees were  also  trustees  of  an  academy,  and  to  wliom  tiie  sale  was  made, 
and  wiiere  llie  sale  was  for  the  purposes  of  fraudulent!}'^  perverting  the 
corporate  properly  of  the  municipality  to  tlie  purposes  of  mere  pri- 
vale  enterprise.     Ibid.  389. 

6.  Tiie  bonds  issued  by  the  corporation  to  its  own  members  being 
void  in  their  bauds,  they  could  not  be  enforced  for  either  principal  or 
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PURCHASERS.    Sale  op  municipal  bonds.     Continued. 

interest,  and  nothing  could  be  due  thereon  in  their  hands;  and  it  fol- 
lows tliat  the  levy  of  a  tax  for  their  payment  would  be  illegal,  unjust 
and  oppressive  to  the  tax  payers.  Slierlock  et  al,  v.  Village  of  Winnetka 
et  al.  389. 

PUUCHASBRS  AT  JUDICIAL  SALES. 

7.  How  far  affected  by  defective  notice  or  other  irregularities  attending 
a  sale.    See  SALES,  2,  3,  4. 

Subsequent  purchaser  from  administrator  of  mortgagor. 

8.  Of  his  relation  to  tJie  mortgaged  premises,  and  tlie  mortgagee.    Se© 
MORTGAGES,  3,  4. 

Sale  on  execution  against  heirs  of  mortgagor. 

9.  Rights  of  purchaser  in  respect  to  tlie  mortgage.    Same  title,  6. 

Of  a  license  to  use  the  wall  of  a  building. 

10.  Bights  in  respect  thereto  of  the  grantees  of  the  respective  parties. 
See  LICENSE,  2,  3,  4,  5. 


QUO  WARRANTO. 
Op  the  information. 

An  information  in  the  nature  of  a  quo  warranto  must  run  "in  the 
name  and  by  the  authority  of  the  People  of  the  State  of  Illinois,"  as 
required  by  the  constitution,  and  the  omission  of  liiese  words  may  be 
takeu  advantage  of  iu  arrest  or  ou  error.    Hay  et  al.  v.  The  People.  94. 

RAILROADS. 
Carkying  passengers  betond  their  station. 

1.  If  a  railway  passenger,  holding  a  ticket  entitling  him  to  alight  at 
a  particular  station,  is  carried  past  such  station  witiiout  his  consent, 
and  without  being  allowed  a  reasonable  opportunity  of  leaving  the 
train,  he  has  an  action  against  the  company  for  whatever  damages  may 
have  accrued  to  him  for  non-delivery  at  the  place  of  his  destination. 
Illinois  Central  Bailroad  Co.  v.  Able,  131. 

Passenger  leaving  a  train  while  in  motion. 

2.  But  if  such  passenger  voluntarily  leaps  from  the  train  when  in 
rapid  motion,  or  leaves  it  under  circumstances  which  would  neces- 
sarily or  probably  render  such  an  act  perilous,  and  receives  bodily  in- 
jury, he  could  not  recover  damages  for  the  iujurj^  because  it  would  be 
the  result  of  his  own  want  of  ordinary  care.    Ibid.  131. 
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Passengeu  leaving  a  train  while  in  motion.     Continued. 

3.  Though  in  case  the  passenger  is  not  allowed  a  reasonable  oppor- 
tunity to  alight,  there  being  a  slight  stoppage  of  the  train,  but  he  at- 
tempts to  do  so  after  the  train  has  resumed  its  motion,  but  beforfe  the 
motion  has  become  at  all  rapid,  and  the  stepping  from  the  train  would 
not  seem  dangerous  to  a  man  of  ordinary  prudence  and  judgment,  and 
nevertheless  biKlily  injury  follows,  in  such  case  the  passenger  would 
be  entitled  to  recover  damages  for  the  injury, — the  passenger  hav- 
ing the  right  to  construe  the  momentary  halt  of  the  train  at  the  station 
as  an  invitation  to  alight,  and  in  his  attempt  to  make  use  of  such  op- 
portunity when  not  attended  with  apparent  danger,  being  chargeable 
with  no  appreciable  negligence,  in  comparison  with  the  flagrant  breach 
of  duty  on  the  part  of  the  company  in  neglecting  toatt'ord  a  reasonable 
opportunity  to  leave  the  train  in  safety.  Illinois  Central  Itailroad  Co. 
V.  Able,  131. 

Passengers  on  freight  trains. 

.4.  It  is  not  an  unreasonable  rule  for  a  railroad  company  to  require 
that  parties  desiring  to  ride  on  freight  trains  shall  procure  tickets  sold 
expressly  for  such  trains.    JUinois  Central  Railroad  Co.  v.  Ifelaon,  110. 

5.  A  railroad  company,  when  carrying  passengers  on  a  freight  train, 
are  not  required  to  draw  the  train  up  to  tlie  passenger  platform  to  en- 
able persons  using  that  means  of  conveyance  to  pass  to  and  from  the 
cars,  unless  it  has  been  the  custom  of  the  company  so  to  do.  If  such 
was  the  usage,  then  tliey  would  be  required  to  conform  to  it  in  all 

■  cases;  otherwise,  they  have  the  right  to  receive  passengers  on  their 
:    freight  trains  and  discharge  them  at  the  usual  place  adopted  for  that 
mode  of  travel.    Ibid.  110. 

6.  Where  a  person  took  passage  on  a  freight  train,  without  first 
procuring  the  kind  of  ticket  required  by  the  rules  of  the  company  to 
entitle  him  to  ride  on  that  character  of  train,  it  was  hdd,  the  conductor 
had  the  right  to  require  him  to  leave  it  at  the  usual  place  of  getting 
on  and  off  such  trains,  at  a  station.    Ibid.  110. 

Condemnation  op  right  op  way.    See  RIGHT  OP  WAY. 

Negligence  in  railroads.    See  NEGLIGENCE. 

.'RATIFICATION. 
By  sureties. 

As  to  filing  blanks  in  a  bond  after  the  same  was  signed.  See  SURE 
TIES,  8,  9,  10. 

By  principal,  op  acts  of  agent.    See  AGENCY,  5. 
Irregulauities  in  sale  on  execution. 

Of  tlie  ratification  thereof.    See  SALES,  5,  6 
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RECORD. 

MlKUTES  OF  A  JUDGE. 

Constitute  no  part  of  the  record.     See  CRIMINAL  LAW,  2. 
REDEMPTION. 

BiLii  TO  llEDEEM. 

W/iere  a  judgment  debtor  lias  been  induced  to  let  the  statutory  period  for 
redemption  expire.    See  CHANCEUY,  8. 

REMEDIES. 

WhEKE  one  purchases  land  and  another  takes  ^HB  TITtB. 

1.  Remedy  of  tJie  real  owner.     See  ASSUMPSIT,  1. 

Of  contracts  against  public  policy. 

2.  Whetlier  equity  will  interpose  as  between  the  parties.     See  CIIAN- 
CERY,  5,  6,  7. 

Remedy  of  an  equitable  assignee. 

3.  In  tlie  matter  of  tlie  holder  of  an  order  from  a  railroad  company 
for  municipal  bonds  issued  on  subscription  to  the  stock  of  iJie  company. 

See  SUBSCRIPTION,  4. 

Of  a  fund  under  the  control  of  a  court  of  chancery. 

4     Remedy  of  a  party  claiming  the  sam£,  who  is  not  a  party  to  the  suit. 
See  CHANCERY,  13. 

Remedies  against  married  women. 

5.  Upon  contracts  in  respect  to  tlieir  separate  property^-ieJi^ihfir  ai 
law  or  in  equity.     See  MARRIED  WOMEN,  1  to  4 

To  recover  a  penalty. 

6.  For  violation  of  a  town  ordinance.     See  ACTIONS,  2,  & 

Fbnce  posts  appropriated  by  a  third  person. 

7.  Remedy  in  trover.     See  TROVER,  1. 

To  prevent  a  wrongful  act. 

8.  As,  a  breach  of  the  peace  or  an  ordina/ry  trespass.    See  IN  JUNGr 
TIONS,  1,  2,  3. 

To  recover  fixtures. 

9.  Wliich  are  in  tlie  possession  of  another,  same  title,  2. 

Where  vendee  op  chattels  refuses  to  pay. 

10.  Remedy  of  tJte  vendor.    See  TROVER,  2. 
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REMITTITUR. 
When  and  how  to  be  made. 

1.  A  remittitur  written  in  a  bill  of  exceptions  after  the  term  at 
which  the  judgment  was  rendered,  and  in  vacation,  will  not  operate 
to  cure  an  error  in  the  judgment  in  respect  to  the  matter  attempted 
to  be  remitted.  The  remission,  to  have  that  eflfect,  should  be  made 
during  the  term  of  the  court,  and  while  the  judgment  is  under  its 
control.    BtbsseU  v.  Hubbard  et  al.  335. 

REMOTE  AND  PROXIMATE  CAUSE.    See  NEGLIGENCE,  7  to  11. 

REPLEVIN. 

Whether  the  action  will  lie. 

To  recover  fixtures.     See  INJUNCTIONS,  2. 

Of  pleas  in  the  action.    See  PLEADING,  10, 11. 

Op  the  judgment.     See  JUDGMENTS,  4. 

RESCISSION  OF  CONTRACTS. 
In  chancery.    See  VENDOR  AND  PURCHASER,  3;  CHANCERY, 

7,  8,  9. 
By  the  parties.    See  CONTRACTS,  18, 19. 

RETURN  OP  PROCESS.    See  PROCESS,  7,  8. 

RETURN  OP  SALE  ON  EXECUTION. 
Not  necessary.    See  SALES,  7. 

REVERSIONARY  INTEREST. 

Action  for  injury  thereto. 

1.  Where  a  landlord  has  leased  a  house,  and  a  mill  was  erected  so 
near  thereto  as  to  deposit  dust,  smut,  etc.,  on  the  house,  a  recovery 
for  the  damage  occasioned  thereby  to  the  reversion  may  be  had  by 
the  landlord ;  but  if  it  is  not  permanent  and  injurious  to  the  reversion, 
the  landlord  can  not  recover.     Cooper  v.  BandaU.  et  al.  317. 

RIGHT  OF  WAT. 
For  a  railroad. 

1.  Condemnation  under  act  of  1852 — of  the  question  of  compensation 
and  benefits.  Where  individual  property  is  condemned  for  the  use  of 
a  railroad,  under  the  act  of  1852,  the  land  taken  must  be  paid  for,  un- 
der all  circumstances,  witliout  regard  to  the  benefits  accruing  to  the 
owner  by  reason  of  the  construction  and  operation  of  the  road.  Wil- 
son V.  The  Eockford,  Bock  Island  &  St.  Louis  Bailroad  Co.  273. 
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2.  Tl>e  measure  of  compensation  in  such  case,  and  as  guaranteed 
by  that  clause  of  the  constilulron  of  the  State,  which  declares  that  "no 
man's  property  shall  be  taken  or  applied  to  public  use  without  just 
compensation  being  made  to  him,"  is  the  market  value  of  the  land 
taken.  Wilson  v.  Tfie  Bockford,  Rock  Inland  &  St.  Louis ■  Railroad  Co. 
278. 

3.  But,  as  against  the  damages  to  portions  of  such  owner's  prop- 
erty not  taken,  resulting  from  the  construction  and  operation  of  the 
road,  may  be  set  oft'  the  benefits  accruing  to  him  thereby.     Ibid.  273. 

4.  Wiiere  the  right  of  way  run  through  a  man's  farm  so  as  to  sever 
a  strip  of  about  two  acres  from  tiie  body  of  the  farm,  thus  rendering 
iL  useless  to  him  for  farming  purposes,  it  was  held,  that  while  compeu- 
satimi  could  not  be  demanded  for  such  strip,  it  not  being  takea  by  the 
roail,  yet  it  would  form  au  element  in  estimating  the  damages  the 
owner  would  sustain,  if  any,  by  the  construction  and  operation  of  the 
road — such  strip  or  its  value,  the  great  inconvenience  to  which  the 
owner  is  put,  and  tiie  danger  to  which  he,  his  family  and  stock  are 
exposed,  in  passing  from  one  part  of  the  farm  to  the  other,  being  re- 
garded as  proper  elements  to  be  considered  by  the  jury  iu  assessing 
the  damages,  against  which  should  be  set  ofi'the  facilities  afi'orded  by 
the  road,  aud  a  convenient  depot  for  getting  tiie  products  of  the  farm 
to  market,  as  also  the  actual  increase  iu  the  market  value  of  the  farm, 
occasioned  by  the  road.     Ibid.  273. 

5.  Assessment  of  damages — what  are  proper  subjects  therefor.  All 
injuries  which  are  appreciable,  and  which  result  to  the  owner  of  land 
from  the  construction  of  a  railroad  over  the  same,  are  legitimate  sub- 
jects iu  the  estimation  of  damages,  in  a  proceeding  for  coLdemning 
the  right  of  way.  St.  Louis,  Vandalia  &  Terre  Haute  Railroad  Co.  v. 
MoUet,  235. 

6.  If  fruit  trees,  which  are  upon  the  land  taken,  were  not  included 
in  the  damages  for  the  land  itself,  the)'  may  properly  be  the  subject 
of  a  separate  assessment.  The  mode  of  assessment  is  immaterial,  so 
that  the  damages  are  assessed  fairly  aud  trul}'.     Ibid.  235. 

7.  So,  where  ditching  the  adjacent  land  becomes  necessary  by  reason 
of  embankments  thrown  up  for  the  road,  the  expense  thereof  is  a 
proper  element  to  be  considered  in  assessing  the  damages.    Ibid.  235. 

8.  But  cattle  guards  are  not  proper  subjects  for  such  an  assess- 
ment, because  they  could  enter  into  the  estimate  only  on  the  hy- 
pothesis that  tlie  proprietor  of  the  laud  maj-  construct  them,  which  he 
would  have  no  right  to  do,  except  by  permission  of  the  company. 
Ibid.  235. 

40 — SOth  Ili.. 
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RIGHT  OF  WAY.     Continued.  ;;  .i 

FOKM   OF   THE   JUDGMENT. 

In  such  -proceeding.     See  JUDGMENTS,  5. 
Right  op  ■vtay  oveu  the  land  op  another.    See  EASEMENT,  1. 

SALES. 

JUDICIAT,  SALES. 

1.  Sale  of  la7}d  en  masne,  vnder  execution.  "When  the  sheriff  sells 
lands  «ra  mrtssp, -vvliich  couldlinve  been  divided  witlinut  injury  to  the 
parlies,  it  is  an  irregularity  that  would  enable  the  defendant  to  avoid 
the  sale,  on  niotiou  or  otherwise,  before  the  time  for  redemption  ex- 
pires, but  it  does  not  render  the  sale  void.     Osgood  y.  Blackmore,  2G1. 

2.  Defective  notice  of  sJieriff's  sale.  Where  a  sheriff  sells  lands 
under  execution  on  a  defective  or  insufficient  notice,  the  sale  is  not 
Toid,  or  even  voidable,  unless  the  purchaser  lias  notice  of  the  irrcgu- 

•     larity.     And  bona  fide  subsequent  purchasers,  Avithout  notice,  can  not 
be  affected  bj'  such  non  compliance  with  the  statute.    Ibid,  261. 

3.  Postponement  of  sale.  Where  the  sheriff  published  the  notice 
of  the  sale,  as  required  by  the  statute,  and  subsequently  inserts  under 
it:  "The  above  sale  is  postponed  until  the  30th  daj' of  November, 
1861,"  Avhich  Avas  not  signed  by  the  sheriff,  but  was,  with  the  notice, 
published  in  three  weekly  issues  of  the  newspaper:  Ileld,  ih&t  the 
notice  of  postponement  of  the  sale  thus  made  was  sufficient,  and  the 
fact  that  it  was  only  thus  published  sixteen  days,  did  not  render  the 

-sale  void,  but  voidable,  by  the  defendant,  if  urged  in  apt  time.    Ibid. 
261. 

4  A  sheriff,  after  giving  the  requisite  notice  of  time  and  place  of 
the  sale  of  land,  under  an  execution,  and  on  the  day  named  in  the 
notice,  at  the  request  of  plaintiffs  attorney,  adjourned  tlie  sale  for  one 
day,  Avhen  the  property  Avas  offered  and  bid  in  bj^  the  plaintiff  in  exe- 
cution, and  after  receiving  a  deed,  the  land  Avas  sold  to  third  persons, 
and  hy  mesne  couvej'^ances  came  to  defendant:  Held,  that  such  a"" 
adjournment  did  not  render  the  sale  void,  but  voidable  by  appropriate 
proceedings  commenced  in  apt  lime.     Jackson  et  al.  v.  Spink,  404. 

5.  Ratification — waiver  of  irregularities.  The  acquiescence  in  such 
a  sale,  by  the  defendant  in  execution,  for  about  seven  years,  must  be 
regarded  as  a  ratification  of  the  irregularity  in  the  sale,  and  the  heirs 
of  the  defendant  in  execution  can  not  take  advantage  of  the  non-com- 
pliance with  the  statute  in  making  the  sale.  Nor  can  such  an  irregu- 
larity be  urged  in  a  collateral  proceeding.     Ibid.  404 

6.  This  irregularity,  like  the  failure  to  sell  in  smaller  tracts  when 
land  is  susceptible  of  division,  or  selling  the  land  on  which  the  debtor 
resides,  before  his  other  lands  have  been  sold,  may  be  waived  by  the 
execution  debtor.     Ibid.  404, 
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7.  Bet  urn  of  sale  not  essential.  It  is  not  necessarj'  to  the  validity 
of  tiie  sale  of  real  estate  tiial  llie  officer  slioukl  make  a  return  of  Ihe 
sale  on  the  execuiioii.  The  law  does  not  require  it.  Tlie  purciiaser 
may  rel}'  upon  the  judgment,  the  execution  and  the  slieriffs  deed. 
His  title  will  not  be  affected  by  an  imperfect  return,  or  the  want  of  a' 
return.  The  deed  is  evidence  that  tiie  law  has  been  complied  with, 
unlil  the  contrary  is  sliown.  The  cases  of  Thornton  v,  Jioyden,  31  IlL 
200,  and  Botsford  v.  0' Conner,  57  111.  73,  considered  uud  limited.  Jack" 
son  et  al.  v.  Spink,  404. 

8.  What  is  subject  to  levy  and  sale — title  under  certificate  of  register 
of  land  office.     The  certificate  of  tiie  register  of  the  United  Stales  land 

-  office,  of  the  entry  of  land,  confers  such  a  title  ou  the  purciiaser  as 
may  be  levied  upon  and  sold  under  attachment  or  execution.  Although 
he  may  not  technically  own  the  fee,  he  has  such  a  title  as  is  liuble  to 
such  a  sale.    Ibid.  404. 

9.  Inadequacy  of  consideration,  as  a  ground  for  equitable  relief.  See 
CHANCERY,  11. 

Sale  of  chattels. 

10.  Of  tlie  time  of  payment.    See  TROVER,  2. 

SCHOOLS. 

School  treasurer's  bond. 

1.  Of  its  approval.  AVhere  the  board  of  education  of  a  school  dis- 
trict elected  a  treasurer,  required  him  to  give  bond,  wliich  he  did,  with 
security,  and  it  was  received  by  the  board  and  acted  upon  by  the  par- 
ties: Held,  to  be  a  sufficient  approval,  without  anj' such  indorsement 
on  the  bond,  or  any  entry  thereof  on  their  records.  Such  acts  imply 
an  approval.  The  provision  of  the  statute  requiring  an  approval,  is 
merely  directory.  It  was  so  held  in  Ch'een  \.Wardell,  17  111.  278.  Bart- 
lett  et  al.  v.  Board  of  Education  of  Freeport  School  District,  364. 

3.  Fixing  the  penalty  of  the  bond.  In  such  a  case,  it  is  not  material 
that  the  board  of  education  did  not  fix  the  penalt}'  of  the  bond.  If 
executed  in  a  particular  sum  and  not  objected  to,  but  received  and 
acted  upon,  that  is  sufficient,  and  it  is  not  error  to  sustain  a  demurrer 
to  a  plea  which  sets  that  up  as  a  defense.     Ibid.  364. 

Successor  of  treasurer. 

3.  Demand  of  money  from  his  predecessor.  Under  the  statute  cre- 
ating a  school  district,  it  authorized  the  treasurer  to  receive  all  moneys 
of  the  district,  and  wlien  the  successor  to  a  treasurer  was  appointed, 
giving  bond  to  tlie  satisfaction  of  the  board,  he  may  make  a  demand 
of  his  predecessor  for  all  moneys  in  his  hands  belonging  to  the  dis- 
trict, and  such  a  demand,  under  the  conditions  of  his  bond,  fixes  the 
liability  of  his  predecessor  and  his  sureties.     Ibid.  364. 


628  INDEX. 

SERVICE  OF  PROCESS. 
Upon  a  married  woman. 

Or  whether  service  upon  the  husband  is  sufficient.  See  PROCESS^ 
1,  2,  3. 

SHERIFF'S  RETURN.     See  PROCESS,  7,  8. 

SPARTA,  COURT  OP  COMMON  PLEAS  OF. 
Its  terhitoriai,  jurisdiction. 

1.  The  tenitoriiil  jurisdiction  of  tlie  court  of  commnn  pleas  of  the 
citj'  of  Sparta  is,  b}'  the  provisions  of  the  constitution  of  1848.  relating 
to  inferior  local  courts,  circumscribed  by  the  city  limits.  Gardner  v 
Witbord,  145. 

Writ  issued  therefrom. 

2.  Hotc  directed.  A  writ  issued  from  the  court  of  common  pleas  of 
the  city  of  Sparta,  in  Randolph  county,  is  properly  directed  "to  th& 
city  marshal  and  all  sheriffs,  coroners  and  constables  of  said  county.'* 
Ibid.  145. 

3.  Writ,  wJiether  void — service.  Although  the  mandate  of  a  writ,  is- 
sued from  such  court,  is  to  summon  the  defendant,  "if  he  shall  be 
found  in  your  county,"  etc.,  yet  the  service,  if  shown  by  the  return  ta 
have  been  made  in  the  city  of  Sparta,  is  good,  otherwise  it  is  defective. 
But  the  writ  itself,  by  reason  of  such  mandate,  although  the  service 
be  defective,  is  not  void,  and  should  not  be  quashed.    Ibid.  145. 

4.  Venue  of  the  writ.  In  the  margin  of  a  writ,  issued  out  of  the 
common  pleas  court  of  the  city  of  Sparta,  in  Randolph  county,  the 
proper  State  and  county  were  named,  and  the  command  in  the  body 
of  the  writ  was  to  summon  the  defendant  "  to  be  and  appear  bi-fore  the 
c<mimon  pleas  court  of  Sparta,  of  said  countj',  on,"  etc.,  "to  be  holden," 
etc.,  "at  the  court  house  in  Sparta,  in  said  Randolph  county,"  etc: 
Held,  the  venue  was  well  enough  laid.     Ibid.  145. 

SPECIAL  ASSESSMENTS. 
Oath  of  commissioners. 

1.  Where  a  special  assessment  was  made  for  the  improvement  of  a 
street  in  a  city,  it  is  not  an  objection  to  the  validity  of  the  assessment 
that  the  conmiissioners  took  the  oath  required  b}'  the  city  cliarter,  and 
also  superadded  otlier  clauses  not  inconsistent  with  the  oath  required 
by  tiie  charter,  or  any  of  its  provisions.  Bich  et  al.  v.  City  of  Chicago,. 
286. 

Certificate  of  publication. 

2.  Sufficiency  thereof.  Wliere  there  was  published  a  notice  of  ap- 
plication for  a  conlirniatiou  of  the  assessment,  and  the  publisher  certi- 
fied that  the  notice  had  been  published  six  days  consecutively,  except- 
ing Sundays  and  holidays,  giving  the  date  of  the  first  but  not  Hie  last 
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publicatinn :    Held,  the  certificate  was  too  indcflmte,  and  was  iusuffi- 
cieut.     Mic7t  et  al.  v.  City  of  Chicago,  286. 

Proceedings  under  the  charter  of  CnicAOO. 

3,  Sufficiency  thereof.  A.  proceeding  to  assess  the  damages  for  open- 
ing a  street,  under  tiie  cimrter  of  the  city  of  Chicago,  was  held  not  ob- 
noxious to  any  constitutional  objection.  The  cliarter  makes  it  indis- 
pensable, for  a  sale  of  real  estate  for  the  payment  of  such  an  assess- 
ment, that  a  judgment  of  some  court  of  general  jurisdiction  be  had 
upon  the  warrant.  The  acts  of  the  commissioners  ma)'  be  considered 
ministerial,  and  as  the  means  by  whicii  the  proceedings  instituted  are 
to  be  brought  before  tiie  court,  and  for  that  purpose  are  valid.  All 
questions  pertaining  to  the  damages  sustained  or  benefits  conferred  by 
tiie  condemnation  of  land,  or  other  properly,  for  public  use,  may  be 
raised  and  tried  in  the  court  where  judgment  is  sought  on  the  warrant. 
Ibid.  286. 

Validity  of  an  ordinance. 

4.  Wliether  properly  passed  by  the  common  council.  Where  such  an 
improvement  is  proposed,  and  it  is  not  petitioned  for  bj'  a  majoriiy  of 
the  owners  of  property  to  be  assessed,  the  charter  declares  that  it  shall 
be  ordered  only  by  the  votes  of  al  least  three-fourths  of  all  the  alder- 
men present,  such  vote  to  be  by  ayes  and  noes  on  the  record  of  the 
common  council.  And  if,  when  the  record  is  presented,  it  does  not 
appear  that  the  improvenient  was  ordered  by  a  vote  of  three  fourths 
of  the  aldermen  present,  and  the  vote  was  not  entered  by  ayes  and 
noes:  Held,  that  the  ordinance  is  void,  and  judgment  for  a  sale 
of  the  property  to  pay  the  assessment,  cau  not  be  rightfully  entered. 
Ibid.  286. 

Determining  the  question  of  compknsatior. 
BywJum.     See  JUDICIAL  ACTION,  1. 

Trial  bt  jurt. 

Of  tlie  rigid  tliei-eto.     See  JURY,  1. . 

SPECIFIC  PERFORMANCE.      See  CHANCERY,  12. 

STATE'S  ATTORNEYS. 

Collection  of  fines,  FORrBHTtniES  and  penalties. 

1.  Construction  of  act  of  1865.  Within  the  power  cotifcTfod  on 
State's  attorneys  by  the  act  of  1865,  which  makes  it  their  duty  to  en- 
force the  "  collection  of  all  fines,  forfeitures  and  penalties"  imposed 
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STATE'S  ATTORNEYS. 
CoLi<ECTroN  OP  FINES,  FOiiFRiTURES  AND  PENALTIES.  Continued. 
or  incurred  iii  the  courts  of  record  in  tlieir  several  counties,  and  pay 
the  sarae  over  to  tlie  scliool  superintendents  of  tlie  proper  counties,  is 
included  the  right  to  receive  such  fines,  etc.,  and  give  receipts  therefor, 
that  shall  operate  as  a  full  discharge  totiie  part}'  payingthe  same;  and 
also  tlie  right  to  receive  the  amount  of  any  judgment  that  may  have 
been  rendered  for  any  such  fine,  forfeiture  and  penally,  and  execute 
acquittance  therefor.     The  People  v.  Ghrisierson  et  al.  157. 

3.  Where  payment  of  a  judgment,  upon  a  forfeited  recognizance, 
was  made  to  the  county  treasurer  of  the  county  in  which  the  same  was 
rendered,  by  the  direction  and  consent  of  the  Slate's  attorney  in  and 
for  the  judicial  circuit  in  whicli  such  county  was  situated,  it  was  Jteld, 
such  payment  amounted  to  a  satisfiiction  of  the  judgment — was  pay- 
ment to  the  attorney  himself.  The  Stale's  attorney  had  the  right  to 
order  or  agree  that  the  party  should  pay  the  money  to  any  solvent 
bank,  or  responsible  party,  for  his  use.    Ibid.    157. 

STATE  AND  FEDERAL  COURTS. 
Enjoining  puocess  op  one  by  thr  other. 

JVbi  aUowable.     See  CONFLICT  OF  LAWS,  1,  2. 

I 

STATUTES. 
Constitutionality. 

1.  Taxation  for  corporate  purposes — constitutionality  of  the  charter 
of  the  city  of  Belleville.     See  TAXATION,  1  to  4. 

Statutes  construed. 

2.  Assignment  of  promissory  note — proof  thei'eof  when  necessary. 
Construction  of  59ih  section  of  Practice  act  in  UaU  v.  Freeman,  5& 
See  ASSIGNMENT,  3. 

3.  Attachment  will  lie  upon  a  judgment  rendered  in  the  same  court. 
First  section  of  the  Attachment  act  construed  in  Young  v.  Cooper  etoL 
121. 

4.  Giving  a  new  or  additional  bond  by  an  administrator,  under  section 
seventy-eight  of  the  statute  of  wills — whether  it  will  release  the  sureties  in 
tJie  original  bond.  The  People,  use  &c.  v.  Carry  et  al.  35.  See  SURE- 
TIES, 6. 

5.  Garnishment — wJien  final  judgment  may  be  rendered,  under  act  of 
1801.    Uorat  et  al.  v.  Jacket,  139.     See  GARNISHMENT,  3. 

6.  Malicious  mischief — wjint  constitutes.  The  statute  on  that 
etilij<'Ct  construed  iu  Battler  v.  T/ie  People,  68.  See  CRIMIJN  AL 
LAW,  8. 
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7.  Sending  process  to  a  foreign  cotinty,  against  a  sole  defendant.  The 
act  of  1861  coustrued  iu  Wirtz  v.  Henry  et  al.  109.  Sue  PROCESS, 
4,5. 

8.  Service  of  process  upon  a  married  woman — effect  of  the  recent 
statutes  concerning  lier  separate  propert}',  upon  tlie  rule  of  the  com- 
mon law.     Figgott  et  ux.  v.  Snell,  106.     See  PROCESS,  1. 

9.  State's  attorneys — of  their  right  to  collect  and  give  acquittances  for 
fines,  forfeitures  and  penalties,  under  act  of  1865.  2'he  People  v.  ChHt' 
terson  etal.  157.     See  STATE'S  ATTORNEYS,  1,  2. 

10.  Taxing  solicitors^  fees  as  costs — the  act  of  1869  construed  iu  Lilly 
et  al.  V.  Shaw  et  al.  72.     See  COSTS,  3. 

11.  Evidence  of  deceased  witness  on.  former  trial — whether  competent  to 
he  proven  on  a  subsequent  trial,  under  act  of  1867.  Hatchings,  Admr. 
y.  Corgan,  70.     See  EVIDENCE,  12. 

12.  Witnesses — of  their  competency,  under  act  of  1867.  Merrill  et  al. 
V.  AlUn,  19.     See  WITNESSES,  1. 

13.  Witnesses — whether  widow  of  testator  may  testify  in  behalf  of  Vie 
executor,  under  act  of  1867.  Beeves  v.  Uerr,  Exoi:  81.  See  WIT- 
NESSES, 2. 

STATUTE  OF  FRAUDS. 

Pbomisb  to  pay  the  drbt  of  another. 

1.  A,  being  indebted  to  B,  executed  to  him  a  promissory  note  for  a 
sum  larger  tlian  tlie  indebtedness,  and  secured  the  same  by  a  chattel 
mortgage  ou  property  fully  worth  tlie  amount  of  the  note.  For  the 
excess  of  the  sum  secured  by  the  mortgage  over  the  actual  indebted- 
ness, A  was  to  receive  from  B  certain  lumber,  but  which  he  U/ever 
received.  A  afterwards  became  indebted  to  C,  but  being  in  embar- 
rassed circumstances  could  not  pay  him,  all  his  property  being  cov- 
ered by  the  mortgage,  whicli  B  liad  proceeded,  or  was  about  to  pro- 
ceed, to  foreclose.  The  three  parties  met  together,  and  to  satisfy  the 
claim  of  C,  an  arrangement  was  made  by  whic'i  the  demand  A  had  on 
B  for  the  difference  between  his  actual  indebtedness  and  that  ex- 
pressed in  the  mortgage,  was  compromised  at  the  sum  A  owed  C,  B 
agreeing  to  pay  the  same  to  C :  JJeld,  B's  promise  in  that  regard  was 
not  within  tlie  statute  of  frauds.    liunde  v.  Munde,  98. 

Op  a  parol  license. 

2.  Wlien  executed — not  within  tJie  statute.     See  LICENSE,  5. 

SUBSCRIPTION. 

To  STOCK  OF  A  R.ATLROAD  COMPANY  BT  A  COUNTY. 

r     I    1*     Application   of  bonds  issued  therefor.     Where  the  bonds  of  a 
i.::;>POUOty,   issued  upon   a  subscription  of  the  county  to  the  stock  of  a 
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To  STOCK  OF  A  RAILROAD  coMPANT  BY  A  COUNTY.  Continued. 
railroad  company,  were  deli  ye  red  to  the  baukers  of  the  company,  tip- 
on  the  stipulation  between  the  county  authorities  and  the  company, 
that  they  were  to  be  applied  in  payment  for  work  done  upon  the  road 
within  the  county  aud  uot  elsewhere,  it  was  hdd,  the  sense  of  the 
stipulation,  iu  view  of  its  purpose,  was,  uot  that  those  identical  bonds 
should  pay  for  work  done  iu  that  county,  but  it  was,  if  work  was  done 
iu  the  county,  tlie  bonds  should  be  delivered  to  the  company.  Thomas 
Y.  County  of  Morgan  et  al.  479. 

2.  By  whom  the  condition  may  be  performed.  Nor  is  it  essential,  in 
such  case,  iu  order  to  create  the  obligation  of  the  county  to  deliver 
the  bonds,  that  the  work  should  be  done  by  the  company  to  the  stock 
of  whicli  the  subscription  was  originally  made,  and  with  which  the 
stipulation  was  entered  into,  but  if  the  work  was  done  by  the  succes- 
sors of  that  company,  endowed  with  all  the  rights,  privileges  and 
franchises  of  the  latter,  that  would  be  a  substantial  performance  of 
the  condition  upon  which  the  bonds  were  to  be  delivered.    Ibid.  479. 

3.  Rights  of  creditors  of  tlie  original  company,  and  of  their  assignee, 
in  respect  to  such  bonds.  And  where  the  original  company  had  incurred 
a  debt  on  accouut  of  work  done  upon  the  road,  and  in  payment  there- 
of gave  to  their  creditor  an  order  upon  the  custodian  of  the  bonds  for 
a  sufficient  amount  of  them  to  satisfy  the  same,  wliich  (»rder  was  6ol4 
and  assigned  to  a  third  person,  but,  by  reason  of  there  having  been  no 
work  done  upon  the  road  witliin  the  county,  there  was  no  obligalioa 
to  deliver  any  bonds  upon  such  order,  it  was  held,  that  if  work  was 
subsequently  done  witliiu  the  county  by  the  successors  of  such  orig- 
inal compan}',  so  as  to  comply  with  the  condition  upon  which  llje 
bonds  were  to  be  delivered,  -then  the  order  issued  by  the  original 
company  would  operate  as  an  equitable  transfer  to  the  holder  thereof, 
of  so  much  of  tlie  county  subscription,  represented  by  the  bonds,  as 
was  embraced  iu  the  order.     Ibid.  479. 

4.  Remedy  of  such  assigjiee — a7id  herein,  of  a  creditor's  bill.  In  such 
case,  where  the  custodian  of  tiie  bonds,  under  the  direction  of  the 
county  authorities,  refused  to  deliver  the  bonds  called  for  by  tlie  order 
of  the  railroad  company^  the  holder  of  the  order  has  his  remedy  in 
chancery  to  compel  their  delivery  to  him,  without  first  proceeding  at 
law  against  the  company  as  for  a  debt  due  from  Ihem  to  him  as  the' 
assignee  of  their  order,  A  bill  filed  for  such  purpose  would  not  be 
regarded  as  a  ci'editor's  bill,  nor  in  the  nature  of  one.     Ibid.  479. 

BUTiETY.  :: 

Executing  bond  on  conditions. 

1.    Delivery  of  tlie  bond  without  performing  tlie  condition.    Where  a 
person  signed  an  official  bond  as  a  surely,  and  it  was  agreed  bctwccu 
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him  ami  llie  principal  iu  the  hoiul  that  it  should  not  be  delivered  to  the 
obligee  until  another  person,  wiio  was  named  as  a  surely,  should  sign 
the  bond,  but  it  was  delivered  without  obtaining  his  signature:  JJdd, 
that  when  the  surety  tlius  signed  and  delivered  it  to  the  principal, 
having  iuteuded  to  execute  an  operative  bond,  the  obligee  has  the 
right  to  presume,  in  the  absence  of  notice,  that  the  surety  Jiad  con- 
ferred full  general  authority  to  deliver  the  bond.  Such  an  agent  may 
bind  his  principal  to  the  extent  of  liis  apparent  authority.  Smith  v. 
'     Board  of  Supervisort  of  Peoria  County,  412. 

2.  Of  tJie  duty  of  iJie  obligee  in  sucJi  case,  to  make  inquiry.  In  such 
a  case,  it  is  not  negligence  iu  the  obligee  to  fail  to  go  to  tlie  surety  and 
make  inquiry  whether  there  are  any  secret  agreements  between  them 
not  complied  with.  The  surety  had  reposed  confidence  iu  his  prin- 
cipal, and  the  obligee  was  not  required  to  suspect  that  the  principal 
was  acting  fraudulently.  The  surety,  in  such  a  case,  runs  the  risk  of 
the  fraud  of  the  principal  whom  he  has  intrusted  with  the  delivery  of 
the  bond.  It  is  his  duty,  under  such  circumstances,  to  see  thai  the 
authority  he  has  delegated  is  not  abused,  and  it  is  not  just  or  reason- 
able to  permit  him  to  take  advantage  of  its  abuse.     Ibid.  413. 

'6.  Effect  of  notice  to  tJie  obligee,  of  tlie  condition.  Where  such  a  bond 
is  exteutLd  and  delivered  as  an  escrow,  and  the  condition  is  not  per- 
formed, that  fact  can  be  siiowu  in  defense,  or  where  it  is  agreed  by 
the  principal  and  surety  tiiat  the  bond  shall  not  take  efieet  until  a 
particular  person  also  signs  as  surety,  and  the  obligee  has  notice  of  the 
agrtemeut,  the  fact  that  such  person  did  not  sign  as  a  surety,  may  be 
shown  iu  defense.  And  it  is  error  for  the  court  to  refuse  to  permit  the 
defendant  to  make  proof  of  such  facts,  under  the  plea  of  non  est  factum. 
Ibid.  412. 
Surety  on  county  treasurer's  bond. 

4.  Extent  of  liability — and  herein,  of  an  increased  liability.  Where 
a  county,  under  legislative  authority,  levies  a  tax  to  build  a  jail  and  an 
alms  house,  and  issues  bonds  to  be  sold  to  raise  ntoney  for  sucli  pur- 
pose, and  the  tax  is  collected,  and  the  bonds  placed  in  the  hands  of  the 
treasurer  and  sold,  and  the  money  from  both  sources  ccmies  to  the 
hands  of  tlie  treasurer,  his  sureties  are  liable  on  their  bond  for  any  de- 
linquency iu  failing  to  pay  out  the  money  according  to  law.  And 
where  county  orders,  drawing  interest,  are  issued,  and  placed  iu  the 
hands  of  the  county  treasurer  to  be  sold,  and  the  proceeds  applied  io 
redeeming  other  county  orders,  and  they  are  sold  by  the  treasurer,  the 
money  Inis  been  legally  raised,  and  is  in  his  hands  as  treasurer,  and  his 
sureties  are  liable  for  its  misapplication.    Ibid.  412. 

5.  Where,  after  a  county  treasurer  has  been  elected  and  given  bond, 
.,  ,  the  county,  authorities,  under  laws  existing  at  the  time,  and  a  special 

■  .act. of  the  geuer*il  assembly  subsequently  passed,  authorizing  the, levj 
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of  a  tax  and  the  erection  of  an  alms  liouse,  proceeded  to  levy  the  tax 
and  to  construct  such  a  building,  such  action  did  not  impose  such  ad- 
ditional liiibility  as  would  release  the  sureties  on  the  treasurer's  bond. 
They  will  be  presumed  to  have  become  sureties  knowing  that  such  acts 
could  and  might  be  done  during  the  r.fficial  term  of  tlie  treasurer. 
Such  sureties  are  liable  for  tlie  faitliful  performance  of  all  duties  of 
such  an  oflScer,  whether  imposed  by  laws  enacted  previous  or  subse- 
quent to  the  execution  of  the  bond,  only  so  tliat  it  comes  within  ♦,he 
scope  of  his  official  duty.  Smith  v.  Board  of  Supervisors  of  Peoria 
County y  413. 

.   Sureties  op  administrator. 

6.  Effect  of  giving  an  additional  bond.  A  new  or  additional  bond, 
given  by  an  administrator  under  section  seventy-eight  of  the  Statute 
of  Wills,  can  not  operate  to  discliarge  his  sureties  iu  theorigiual  boud. 
TJie  People,  use,  etc.,  v.  Curry  et  aZ.  35. 

7.  Liability  of  sureties  tliereon.  See  ADMINISTRATION  OP  ES- 
TATES, 1  to  4. 

Ratification. 

8.  As  to  JilU}7g  blanks  in  a  bond  after  it  is  signed.  A  school  treasur- 
er's bond  was  signed,  leaving  a  blank  for  tlie  penaltj',  whicli  was  after- 
wards inserted  by  the  principal  and  delivered  to  tlie  obligees.  In  an 
action  on  the  bond,  it  was  Jield,  where  sureties  know  that  there  is  such 
a  blank,  and  they  sign  the  instrument  and  fail  to  notify  tlie  obligees  tliat 
they  regard  the  bond  as  void,  and  they  know  that,  by  filing  tlie  bond, 
the  treasurer  would  obtain  money,  it  will  be  inferred  that  they  ratified 
the  act,  rather  than  that  they  were  intending  to  aid  the  treasurer  to 
perpetrate  a  fraud  on  the  obligees.  Bartlett  et  al.  v.  Board  of  Educa- 
tion, 364. 

9.  In  such  a  case,  where  the  sureties,  after  finding  that  their  prin- 
cipal had  appropriated  the  fund,  took  mortgages  and  other  securities,, 
it  is  evidence  from  wliich  a  jury  may  infer  that  authority  had  been 
given,  or  that  a  ratification  had  been  made.     Ibid.  364. 

10.  Where  an  obligor  intends  to,  and  does  acts,  which  fully  recog- 
nize the  validity  ol  a  bond,  it  need  not  be  present  and  formally  de- 
livered to  constitute  a  valid  ratification.    Ibid.  364. 

TAXATION. 
Taxation  for  corporate  purposes. 

1.  Application  of  tlie  rule  of  uniformity — constitutionality  of  the' tlutr- 
ter  of  tlie  city  of  Belleville.  'J'lie  rule  of  equality  and  uniformity  ol 
taxation  prescribed  by  the  constitution  must  be  ap|>lied,  not  only  to 
the  rate  of  taxation,  and  to  the  district  to  be  taxed,  but  also  to  all  the 
properly  subject  to  taxation.    Primm  et  al.  v.  City  of  BeUtvilUy  142. 
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2.  The  cliarter  of  the  city  of  Belleville  prorides  tliat  the  city  coun- 
cil may  lay  off  the  city  iuto  districts  for  llie  coiistriicliou  of  sewers, 
and  levy  and  collect  a  special  tax  on  the  real  estate  wilhin  any  district 
to  be  drained.  The  city  council,  by  ordinance,  undertook  to  exempt 
improvements  on  real  estate  from  such  special  tax :  i/eW,  the  ordin- 
ance, in  exemplinp  improvements  upon  tlie  real  estate,  was  a  violation 
of  the  charter.  Fixed  and  permanent  buildings  upon  land  form  a  part 
of  it,  and  siiould  be  estimated  in  assessing  its  value  for  purposes  of  tax- 
ation.   Primm  et  cU.  t.  City  of  Belleville,  142. 

3.  It  was  likewise  beyond  the  constitutional  power  of  the  legisla- 
ture to  make  the  discrimination  in  favor  of  personal  propert)'.  If  llie 
sewerage  was  proper,  and  the  taxes  assessed  to  effectuate  it  were  for 
a  corporate  purpose,  then  they  must  be  uniform  as  to  persons  and 
property.  The  burden  must  be  imposed  upon  all  the  properly  within 
the  limits  to  be  taxed.    Ibid.  142. 

4  So,  too,  that  portion  of  the  charter  which  authorizes  the  tax  ta 
be  levied  in  a  particular  district  in  tiie  city  is  in  violation  of  the  con- 
stitution. The  legislature  can  not  clothe  the  corporate  autiiorilies  of 
the  municipality  with  power  to  assess  and  collect  taxes  from  only  a 
part  of  tile  muuicipalitj',  f<u'  a  corpoi'ate  purpose.  The  corporate  pur- 
pose must  extend  to  the  entire  city,  and  iu  the  apportionment  of  the 
^  tax  to  effectuate  the  purpose,  the  principle  of  equality  and  uniformity 
must  be  observed.     Ibid.  142. 

5.     Creating  a  debt  against  a  eity — wlw  may  he  authoi'ieed  so  to  do.   See 
-      CONSTITUTIONAL  LAW,  1. 


TELEGRAPHY. 
Giving  directions  to  an  officer. 

1.  It  is  competent  for  the  plaintiff  in  an  execution  to  direct  the 
sheriff,  b}"^  telegrapii,  to  suspend  a  sale  thereunder.  Moi-gan  et  al.  v^ 
Tlie  People,  use  of  Lewis,  58. 

Telegraphic  dispatch  as  evidence. 

2.  And  herein,  what  is  regarded  as  tlie  original  message.  In  such  case, 
the  telegram  delivered  to  Die  sheriff  at  the  end  of  llie  line  is  the  orig- 
inal message — is  evidence  of  its  contents,  and  obligaiory  upon  the 
officer.    Ibid.  58. 

8.  The  question  as  to  what  is  the  original  message,  depends  upon 
■whose  agent  tlie  telegraph  company  is.  Wiiere  the  party  sending  a 
message  is  the  responsible  parly,  and  sends  a  message  for  the  purpose 
of  giving  directions  to  be  acted  upon,  tiien  the  message  delivered  at 
llie  end  of  Ibe  line  is  tlie  original    Ibid.  58. 
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TENANTS  IN  COMMON. 

Op  joint  puhciiases  kok  Pukposhs  of  sale. 

RirihlK  of  the  parties,  and  how  adjusted.  See  JOINT  RIGHTS  AND 
INTERESTS,  1  to  7. 

TITLE. 

Under  CEUTIFICATE  OF  REGISTER  OF  I^AND  OFFICR. 

Subject  to  levy  and  sale  on  execution.     See  SALES,  8^ 

TRESPASS. 
For  taking  personal  property. 

1.  Whether  the  action  will  lie.  In  an  action  of  trespass  for  the  forci- 
ble talcing  of  a  cow,  it  appoan-d  the  plaintiff  liad  sold  the  cow,  and  the 
defendant  purcliased  llie  animal  from  his  vendee,  and  at  the  time  of 
the  taking  slie  was  in  the  possession  of  a  third  pari}',  and  tlie  plaintiff 
told  tlie  defendant  lie  had  sold  her,  and  tliat  lie  might  talie  lier:  Held, 
there  was  no  trespass,  altiiouglj  the  defendant,  iu  taking  Ids  property, 
used  siicli  violence  as  amounted  to  a  breach  of  the  peace.  Miles  v. 
Wooters,  234. 

Entry  by  force. 

2.  To  remove  fixtures.  It  is  not  lawful  for  a  partj',  claiming  that  cer- 
tain tilings  placed  in  a  building  are  tixlures,  to  make  a  forcible  entry 
on  the  possession  of  the  owner  or  his  tenants,  to  remove  such  fixtures, 
and  the  party  iu  possessiou  would  have  the  right  to  use  a  sufQeient 
amount  of  force  to  preveut  such  au  eutry.  UamiUon  v.  Stewart  et  al. 
330. 

Trespass  by  an  officer. 

3.  In  the  execution  of  process.     See  OFFICERS,  S. 

TROVER. 

Whether  it  will  lie. 

1.  In  an  action  against  a  railroad  company,  it  appeared  the  plaintiff 
had  hauled  out  and  delivered  on  the  line  of  defendants'  road  a  cerlaiu 
numlier  of  fence  posts,  for  the  purpose  of  selling  the  same,  at  a  place 
where  fence  posts  were  delivered  for  and  received  by  the  builders  of 
defendants'  road;  that  the  posts,  without  the  knowledge  or  consent 
of  the  plaintiff,  were  loaded  on  aconslriiclion  train  on  defendants'  road 
and  taken  away  and  used,  by  the  employees  of  McKeen,  Smith  &  Co., 
to  fence  the  defendants'  road  ;  tliat  the  defendants  had  made  a  contract 
with  McKeen,  Smith  &  Co.,  to  construct  and  fence  their  road  for  a 
stipulated  price,  and  for  lliat  purpose  had  given  them  tlie  exclusive 
cuutrul  over  the  road  outil  its  completiou,  aud  all  the  earnings  over 
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and  above  tlie  cost  of  operating  tlie  road,  to  be  paid  over  by  the  con- 
tractors to  the  com  pan  3' ;  tliat  before  the  institution  of  the  suit  the 
road  liad  been  fully  completed  and  turned  over  to  the  defendants.  The 
plai  11 '.iti"  had  no  contract  with  the  defendants  in  regard  to  the  po»ts: 
Held,  the  posts  having  been  placed  upon  and  attached  to  the  lauds  of 
the  defendants  by  the  contractors,  while  they  were  operatiug  the  road 
and  without  the  plaintiff's  consent,  thus  becoming  a  partof  their  really 
and  tliereby  being  in  tlie  possession  of  the  defendants,  the  plaintiff 
could  maintain  an  action  of  trover  ngainst  the  company  for  the  value 
of  tl»e  posts.  St.  Louis,  VancUdia  &  Tei-re  Hmite  Railroad  Co.  v.  Said- 
brumer,  152. 

Bt  a  vendor  of  chattels. 

2.  W/iere  the  vendee  refuses  to  pay.  Where  property  is  sold,  to  be 
paid  for  on  delivery,  and  it  is  delivered,  and  the  purchaser,  refusing  tO' 
make  pa)Mnent,  appropriates  the  property  to  his  own  use,  trover  will 
lie.  In  such  a  sale,  payment  is  a  condition  precedent;  but  if  the  seller 
deliver  fully  and  unconditionally,  he  thereby  waives  the  condition  of 
precedent  pa^'meut,  and  tlie  right  of  property  passes  to  the  purchaser; 
but  if  there  is  no  waiver,  it  is  otherwise,  and  the  rule  does  not  apply 
where  the  goods  are  delivered  with  the  expectation  of  simultaneous 
payment,  and  the  purchaser  holds  the  property  and  refuses  to  j)ay — 
that  amounts  to  a  conversion.     MattJiews  et  al.  v.  Cowan  et  al.  341. 

Sufficiency  of  proof. 

3.  To  show  a  cause  of  action.  In  an  action  of  trover  for  a  horse,  it 
did  not  appear  that  the  defendant  had  ever  exercised  any  control  over 
the  horse,  or  that  any  demand  was  made  before  suit  brought.  There 
was  evidence  tending  to  show  a  ratificatiou  by  the  plaintiff  of  a  sale 
of  the  horse  previously  made  by  a  bailee.  ,  It  \\&slield,  the  proof  failed 
to  establish  a  cause  of  action,  and  an  instruction  which  directed  the 
jury  that  if  the  bailee  was  not  authorized  to  sell  the  horse,  they  should 
find  for  the  plaintiff,  being  the  only  instruction  given,  was  erroneous, 
because  it  excluded  from  the  consideration  of  the  jury  the  question 
whether  there  was  a  wrongful  conversion,  either  by  a  tortious  taking, 
or  a  refusal  to  deliver  on  demand,  and  also  excluded  the  subject  of  a 
subsequent  ratificatiou.     Sudl  v.  Weir,  494. 


TRUSTS  AND  TRUSTEES. 

Of  the  mode  of  sale  by  a  trustee. 

1.  A  trustee  may  either  sell  the  trust  property  at  auction  or  private 
sale,  unless  the  manuer  of  doing  so  shall  be  prescribed  in  the  iuslru- 
ment  conferring  the  power.     White  et  al.  v.  Glover,  459. 
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Power  coupled  with  an  interest. 

3.  Ill  tliis  case  tlie  trustee  was  invested  with  a  power  coupled  with 
an  interest,  as  he  was  autiiorized  to  sell  the  lauds  and  to  liold  and  pos- 
sess them  for  the  purpose  of  the  trust     White  et  al.  v.  Olover,  459. 

J-  Negligence  of  the  trustee. 

. '  .     3.     WlietJier  chargeable  with  acts  oter  which  he  lias  no  control.     Where 

"i  ■'■  the  owner  of  personal  propert}"^  placed  the  same  in  the  liands  of  a  third 
person,  under  an  agreement  that  the  latter  sliould  sell  tlie  property, 
and  witii  tlie  proceeds  pay  the  debts  of  tlie  former,  and  wiiile  the  prop- 
ertj'  was  so  held  it  was  seized  under  au  attachment  against  the  owner, 
and  subsequently  sold  under  a  judgment  in  tliat  proceeding,  it  was 
lidd,  tlie  person  who  was  thus  prevented  by  legal  process,  over  which 
h^*  had  no  control,  from  performing  his  agreement,  could  not  be  charged 

'.'    with  tiie  value  of  the  property,  or  the  loss  occasioned  by  the  forced 

':'     sale.    Baehr  v.  Wolf  et  al.  470. 

■Compensation  for  services. 

4.  When  it  must  be  claimed.  Where  the  account  of  a  trustee  is  re- 
ferred to  the  iiiiister  for  adjustment,  and  he  has  failed  to  claim  compen- 
sation for  liis  services  as  trustee,  by  answer  to  the  bill,  or  presenting 
his  claim  before  the  master,  when  adjusting  his  account,  he  has  uo 
power  for  the  first  time  to  raise  the  question  in  this  court  ou  error. 
Ilard  V.  Goodrich,  450. 

.  Power  to  sell  and  convey  realty,  by  will.    See  WILLS,  1,  3. 

Wasting  a  trust  fund. 

Duty  of  a  court  of  chancery  to  prevent  it.    See  CHANCERY,  4. 

When  trustee  liable  for  compound  interest.    See  INTEREST,  2. 

VARIANCE.     See  PLEADING  AND  EVIDENCE,  1  to  9. 

VENDOR  AND  PURCHASER. 
Purchase  money — failure  of  title. 

1.  A  purchaser  of  land,  receiving  a  deed  therefor  with  covenants 
of  title,  can  not  avoid  the  payment  of  a  promissory  note  given  for  the 
purchase  money,  ou  the  ground  that  the  grantor  had  uo  title,  if  hia 
possession  has  not  been  disturbed,  nor  the  paramouut  title  asserted. 
Whitlock  et  al.  v.  Denlinger,  96. 

.  2.  Tlie  grantee  can  not  retain  the  benefit  of  the  covenants  in  the 
deed  from  his  grantor,  and  the  possession  of  the  premises,  and  yet 
avoid  the  payment  of  the  purchase  money.     Ibid.  96. 
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VENDOR  AND  PURCPIASER.     Continued. 
Rescission  of  contuact  fou  fkattd. 

3.  Pl(tcirig  vendor  in  statu  quo.  If  a  pnrty  has  been  induced,  through 
fraudulent  practices  of  his  grantor,  to  lake  a  title  which  subsequently 
fails,  he  may  apply  to  a  court  of  equity  to  have  the  contract  cancel  led, 
but  before  he  can  do  so,  he  must  place  the  opposite  piu'ty  in  itatu  quo 
by  reconveying  the  land,  or  at  least  releasing  the  covenants  and  sur- 
reiideVing  the  possession  of  the  premises  to  his  grantor.  In  such  cases, 
■  equity  will  not  rt-quire  the  purchaser  to  pay  the  purcliase  money,  and 
rely  for  indemnity  on  his  covenants.    W/utlock  et  al.Y.Denlinger,  96. 

Rights  on  foreclosure. 

,4.  And  herein,  of  a  subsequent  incumbrancer.  Where  a  vendor  of 
iand  has  received  a  part  of  the  purchase  money,  and  seeks,  by  fore- 
closure of  mortgage,  to  compel  the  payment  of  the  residue,  he  is  en- 
titled to  retain  wliat  he  has  received,  and  take  a  decree  for  the  unpaid 
balance.  In  such  case,  it  is  error  to  decree  a  return  by  the  vendor,  of 
the  portion  of  the  purchase  money  already  paid.  Illinois  Central  Bail' 
road  Co.  v.  McCullough,  166. 

5.  And  in  case  the  vendee  has  given  a  deed  of  trust  on  the  premi- 
ses, to  a  third  person,  who  became  the  purchaser  at  a  sale  thereunder, 
had  prior  to  the  foreclosure  in  favor  of  the  original  vendor,  all  the  in- 
terest of  him  who  made  the  deed  of  trust  will  pass  ♦.o  such  purchaser, 
so  that,  if  there  be  an  overplus  arising  from  the  sale  under  the  decrea 
of  foreclosure,  it  should  be  paid  over  to  the  purchaser  under  the  deed 
of  trust,  instead  of  the  origimil  vendee.     Ibid.  166. 

'0J>  AN- OFFER  TO  SELl,  LAND. 

With  an  option  on  the  part  of  tJie  buyer.     See  CONTRACTS,  1  to  4. 

VENUE. 

Change  of  venue. 

1.  Prejudice  of  the  judge.  A  party  made  application  iu  the  circuit 
court  for  a  change  of  venue,  on  the  ground  of  the  prejudice  of  the 
judge,  which  was  refused.  It  appeared  the  cause  had  been  previously 
before  this  court,  and  remanded  to  the  court  below  with  direction  that 
it  enter  a  specific  decree:  Held,  the  court  properly  refused  the  appli- 
.  cation,  as  it  was  hardly  supposable  that  any  degree  of  prejudice  could 
■•  interfere  to  prevent  the  circuit  judge  from  correcting  the  decree  ac- 
<;ording  to  the  direction  of  this  court.    Beeves  et  al.  v.  Beeves,  203. 

3.     Of  tlie,  petition.     Andbesides,  the  petition  was  insufficient,  in  that 
it  failed  to  state  the  cause  for  which  the  change  was  asked  had  arisen  or 
come  to  the  knowledge  of  the  applicant,  subsequent  to  the  term  at' 
which  the  application  might  have  been  made.    Ibid.  203. 

Whether  properly  laid  in  a  writ.      See  SPARTA,  COURT  OP 
rCOMMON  PLEAS  OF. 
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VENUE.     Continued. 

In  criminal  cases. 

Venue  must  be  proven.    See  CRIMINAL  LAW,  9. 

VERDICT. 
Ik  case  op  misjoinder  op  counts. 

Ill  au  action  upon  a  covenant  to  two  jointly,  where  some  of  the  as- 
signments of  breaclies  are  for  damages  resulting  to  both  plaiutifis, — 
one  for  damages  sustained  by  one  plaintiff,  and  another  for  damages 
sustained  by  the  other,  as  to  which  his  co-plaintiff  has  no  interest,  there 
is  a  misjoinder  of  counts;  and  if,  in  such  case  of  misjoinder  of  counts,^ 
entire  damages  be  given  upon  all  tlie  counts,  the  judgment  will  be  re- 
versed ou  error.  Nor  would  the  fact  that  the  action  was  brought  in 
the  name  of  both  obligees,  for  the  use  of  one,  change  the  applicatiou 
of  the  rule  in  that  regard.     Safford  v.  Miller  et  al.  205. 

Finding  a  verdict  by  compromise.     See  JURY,  SL 

VOID  AND  VOIDABLE. 
Irregularities  in  sales  on  execction. 

Effect  thereof.    See  SALES,  1  to  4 

"WAIVER. 

Waiver  of  laches. 

By  drawer  of  biU  of  exclmnge.  See  TLEADING  AND  EVI- 
DENCE, 14. 

Waiver  op  plea  in  abatement. 

By  pleading  in  bar.    See  ABATEMENT,  1. 

Trial  upon  bill  and  answer,  in  cnANCEiiY. 

Waiver  in  respect  thereto.     See  CHANCERY,  9. 

WARRANTY. 

Partial  breach  op  warranty. 

As  to  personal  property — recovery  of  purchase  price.  In  an  action  on 
a  promissory  note,  given  for  the  purchase  money  of  two  mules,  as  a 
defence  thereto  the  defendant  set  up  an  alleged  warranty,  by  the  phiin- 
tiff,  that  the  mules  were  sound,  averring  that  they  were  unsound,  and 
by  reason  of  wliich  tliey  both  died.  The  evidence  established  the  fact 
that  one  of  the  mules  was  sicli  before  the  sale,  but  as  to  the  other  there 
was  some  doubt  as  to  whether  there  had  been  anj'thiiig  the  matter 
with  it  at  the  date  of  the  sale.  The  defendant  not  having  offered  to 
return  the  property  and  rescind  the  contract,  ou  the  ground  of  the  de- 
ceit practiced,  au  instruction  which  directed  the  jury,  in  case  there 
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WAURANTY.     Partial  ijueach  of  wakuanty,     Vontinued. 

WMS  ;i  warranty,  that  if  eitlicr  of  tlic  mules  was  sick,  they  sliould  iiiul  ^ 
for  the  defendant,  was  rej^nrded  as  erroneous,  inasmucli  as   it  did  not 
follow  that,  if  on('  of  the   mules  was  unsound,  tlie  plaintiff  could  not 
recover  for  tlie  otlier,  if  sound,  iiotwiMistanding-  tlic  warranty.     Coch- 
ran V.  GIdLwood  et  al.  5o. 

In  respect  to  insukanck. 

Of  warranty  by  the  assured.     See  INSURANCE,  4. 

Warkanty  by  an  agent. 

Whether  the  principal  hound.     See  AGENCY,  G 

WILLS. 

Thuster: — I'owKH  ro  sell  and  convey. 

1.  And  herein,  of  a  conveyance  to  the  widow  in  lieu  of  dower.  Where 
a  testator,  hy  his  will,  devises  all  his  property  to  a  trustee,  to  pay- 
debts,  to  set  oil"  to  his  wife  her  sliare  of  the  estate  under  the  laws  of 
the  State,  and  to  lioUl  the  remainder  in  trust  for  liiscliildreii,  and  with 
power  to  sell  and  convey  the  same  and  invest  the  proceeds  forthe  sup- 
Ijort  of  his  children,  and  to  convey  the  same,  or  the  proceeds  thereof, 
to  tiiem  wlieu  tliey  should  become  tweuty-oue  years  of  age:  Held, 
that  the  will  conferred  ample  power  to  sell  and  convey  real  estate,  and 
a  conveyance  of  a  portion  to  the  widow  in  lieu  of  her  dower  and  all 
claim  on  the  estate,  and  it  will  be  presumed,  in  the  absence  of  fraud, 
to  be  for  the  best  interest  of  the  estate,  and  was  within  the  power  con- 
ferred by  the  will.      White  et  al.  v.  Glover,  459. 

3.  A  decree  of  a  court  of  equity  licensing  such  a  conveyance, 
although  made  without  liaving  jurisdiction,  would  uot  aft'ect  or  abridge 
the  power  conferred  by  the  will.  And  it  is  doubted  whethtr  a  court 
of  equity  can  convert  a  life  estate  into  a  fee,  but  the  want  of  such 
power  did  not  atiect  the  deed  executed  under  tlie  will.     Ibid.  45'J. 

WITNESSES. 
Competency. 

1.  Under  the  act  of  1S67.  The  second  section  of  the  act  of  1867, 
which  prohibits  a  party  from  testifying  when  the  adverse  pai'ty  sues 
or  defends  "as  executor,  administrator,  Jieir,  legatee  or  devisee  of  a  de 
ceased  person,"  with  certain  exceptions  enumerated  in  the  act,  applies 
as  well  in  favor  of  the  heir  by  one  remove  as  in  behalf  of  the  imme- 
diate heir.  The' true  intent  of  the  statute  was  to  make  the  right  of  a 
party  to  testify  a  mutual  right,  and  uot  to  grant  it,  with  the  exceptions 
enumerated  in  the  act,  where  the  adverse  party  claims  in  a  represent- 
ative capacity  under  a  deceased  person.     Merrill  et  al.  v.  Atkin,  19. 

41 — oOth  III. 
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WITNESSES.     Competency.     Continued. 

3.  Act  of  1867 — wlietlmr  icidoic  of  testator  may  testify  in  behalf  of  ex- 
ecutor, lu  au  action  by  the  executor  of  a  deceased  person,  to  recover 
on  an  account  in  favor  of  the  deceased  against  the  defendant,  it  was 
held,  incompetent  for  the  widow  of  tlie  testator  to  testifj^  for  tlie  plain- 
tifl'  in  relation  to  a  conversation  of  the  defendant  witli  her  husband  in 
her  presence  after  their  marriage,  in  regard  to  the  account,  by  which 
it  was  sought  to  prove  an  admission  liy  the  defendant  of  the  account 
sued  on,  and  a  promise,  on  his  part,  to  pay  the  same  within  the  period 
fixed  by  tlie  statute  of  limitations  barring  such  an  action,  it  not  ap- 
pearing that  the  witness  bad  a  direct  interest  in  the  event  of  the  suit. 
Reeves  v.  Herr,  Ex'or,  81. 

Credibility. 

3.  Jury  to  determine.  Where  the  testimony  of  two  witnesses  is  in 
conflict,  it  is  for  the  jury,  from  the  evidence  as  given,  together  with 
the  manner  of  the  parties  when  they  testify,  and  from  surrounding 
circumstances,  to  determine  which  is  entitled  to  credit;  and  they 
should  be  so  instructed,  when  necessary.     Cottom  v.  HolUday,  17G. 

WRIT  OF  ERROR. 
Whethek  it  will  lie.     See  APPEALS  AND  WRITS  OF  ERROR.,  1. 
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